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KULE    OF    PRACTICE 


IN  THE 


SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS. 


ReHEARINGS MANNER   AND   TIME  OF  APPLICATION. 

Rule  83.  Hereafter,  the  manner  of  applying  for  a  rehear- 
ing shall  be  as  follows  :  Within  fifteen  days  after  an  opinion 
is  filed,  a  party  desiring  a  rehearing  shall  give  notice  to  the 
opposite  party  of  his  intention  to  make  such  application,  and, 
within  thirty  days  after  the  filing  of  the  opinion,  shall  place 
on  file  in  the  clerk's  office  ten  printed  copies  of  the  petition, 
which  shall  be  prepared  in  the  manner  directed  by  existing 
rules.  No  petition  for  a  rehearing  will  be  considered  where 
there  has  not  been  a  compliance  with  this  rule. 


Notice,  to  whom,  and  the  manner  thereof. 

Note  by  the  Reporter.  It  has  been  held,  that  the  notice  required  by 
the  foregoing  rule  must  be  in  writing,  but  may  be  given  to  the  opposite 
party  or  to  his  attorney.  It  must  be  shown,  however,  that  actual  notice 
was  given — proof  that  notice  was  sent  by  mail  will  not  suffice. 


2— 52nd  III. 


CASES 


SUPREME  COURT  OF  ILLINOIS 


THIRD    GRAND    DIVISION 


SEPTEMBER    TERM,    1869. 


William  C.  Bane  el  al. 

v. 
Thomas  Detrick. 


1.  Conversion — what  constitutes.  The  owner  of  a  stock  of  goods  which 
he  kept  for  merchandizing  purposes,  for  certain  reasons  left  his  home  for 
parts  unknown,  leaving  his  store  in  charge  of  another  person,  but  with  no 
authority  to  dispose  of  the  stock  in  any  other  way  than  as  an  ordinary 
clerk  employed  to  sell  goods.  The  owner  not  returning  at  the  time  he  had 
appointed,  the  person  left  in  charge  sent  for  another  party  with  whom  the 
owner  had  a  business  connection,  but  entirely  distinct  from  that  of  the 
store,  and  on  the  arrival  of  such  third  party,  he  was  informed  by  the  person 
left  in  charge  by  the  owner,  of  all  the  facts,  and  thereupon  he  took  possession 
of  the  goods,  the  two  claiming  the  owner  was  indebted  to  them,  separately, 
in  considerable  sums.    The  third  party  so  assuming  possession,  sold  from 
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the  stock  for  some  time,  collected  accounts  due  the  store,  and  finally  closed 
out  the  concern  by  selling  the  balance  of  the  stock  to  the  person  left  in 
charge  by  the  owner.  This  was  held,  to  be  a  tortious  conversion  of  the 
goods  by  the  person  so  disposing  of  them,  such  as  would  support  an  action 
of  trover  by  the  owner. 

2.  Parties  in  trover— -joint  liability  of  partners.  Partners  may  be  sued 
in  an  action  of  trover,  although  there  was  no  joint  conversion  in  fact.  A 
joint  conversion  may  be  implied  in  law  by  consent  of  a  partner  to  the  acts 
of  his  copartners. 

3.  In  this  case,  one  of  two  partners  went  to  a  -distant  place,  and,  under 
claim  of  securing  a  debt  due  to  the  firm,  took  possession  of  a  stock  of  goods 
belonging  to  the  alleged  debtor,  and  sold  them.  The  other  partner,  who 
remained  at  home,  had  promised  to  go  there.  The  proceeds  of  the  goods 
so  sold  were  credited  by  him  on  the  account  of  the  firm  against  the  debtor, 
and  on  the  return  home  of  the  partner  who  had  taken  the  goods,  he  told 
his  copartner  what  he  had  done,  who  approved  of  it,  and  at  no  time 
expressed  any  dissent.  It  was  considered  they  acted  as  one  in  the  whole 
matter,  which  was  designed  for  their  joint  benefit  as  partners,  and  they 
were  jointly  liable  in  trover. 

4.  Duress — what  sufficient  to  render  a  contract  void.  Where  a  party 
having  a  warrant  for  an  arrest,  threatens  to  execute  it  unless  the  person 
against  whom  the  warrant  was  issued  enters  into  a  certain  contract,  that 
has  been  held  sufficient  duress  to  avoid  the  contract. 

5.  And  even  though  the  arrest  would  have  been  illegal,  because  the 
warrant  was  issued  by  a  justice  of  the  peace  in  one  State  for  an  offense 
committed  in  another  State,  yet  the  contract  being  executed  under  the 
threat  of  an  arrest  under  it,  if  the  threat  was  of  such  a  character  as  to  ter- 
rify a  man  of  ordinary  and  reasonable  firmness,  duress  would  be  established 
and  the  instrument  held  void. 

6.  Abuse  op  process — avoids  a  contract.  Where  a  chattel  mortgage  was 
procured  to  be  executed  under  a  threat  of  arrest  under  a  warrant,  the 
instrument  was  held  void,  not  only  because  it  was  given  under  duress,  but 
because  it  is  against  public  policy  to  permit  such  an  abuse  of  process,  and 
no  person  should  have  the  aid  of  a  court  to  profit  by  it. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Sleeper,  Whiton  &  Durham,  for  the  appellants. 
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Messrs.  Helm  &  Hawes,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trover,  brought  to  the  Superior  Court 
of  Chicago  by  Thomas  Detrick,  for  the  use  of  C.  R.  Corbin, 
against  W.  C.  Bane  and  Oscar  F.  Bane,  for  the  conversion  of 
two  stocks  of  goods — one  at  Garden  Prairie,  in  this  State,  the 
other  in  Marengo,  Michigan,  the  property  of  the  plaintiff. 

The  general  issue  was  pleaded,  and  the  jury,  under  instruc- 
tions from  the  court,  found  a  verdict  for  the  plaintiff,  assessing 
the  damages  at  three  thousand  five  hundred  and  thirty-six 
dollars,  for  which  the  court  entered  judgment.  To  reverse 
this  judgment,  the  defendants  appeal  to  this  court. 

It  appears  from  the  record  that,  in  1866,  Detrick  was  engaged 
in  selling  goods  on  his  own  account,  at  a  settlement  in  Boone 
county  in  this  State,  known  as  Garden  Prairie.  Early  in 
September  of  that  year,  he  increased  his  stock  by  purchases 
in  Chicago,  and,  on  the  first  of  October  thereafter,  he  entered 
into  an  agreement  with  William  C.  Bane  to  buy  grain,  not 
then  knowing  that  Oscar  F.  Bane  was  in  partnership  with 
William  C,  who,  it  seems,  was  the  father.  After  sending 
two  car  loads  of  grain  to  W.  C.  Bane,  the  latter  wrote  to 
plaintiff  to  ship  to  O.  F.  Bane  &  Co.,  which  he  afterwards 
did.  Plaintiff  carried  on  his  mercantile  business,  in  which  the 
defendants  had  no  interest.  He  shipped  to  defendants,  on 
his  private  account,  wheat  and  other  grain,  and  dressed  and 
live  hogs,  and  also  butter,  eggs  and  hides,  in  which  defend- 
ants had  no  interest.  The  first  arrangement  was,  that  W. 
C.  Bane  should  furnish  the  money  and  plaintiff  should  do  the 
buying  and  shipping— the  profits  to  be  equally  divided  between 
them  ;  but  when  his  son,  Oscar  F.,  came  in,  each  of  them  was 
to  have  one-third  of  the  profits.  Somewhere  about  the 
twenty -first  of  the  next  January,  plaintiff  had  received  a 
remittance  from  defendants  of  twelve  hundred  dollars,  and 
about  that  time,  he  got  into  a  personal  difficulty,  in  which  he 
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was  seriously  injured,  to  such  an  extent  as  to  obscure  his 
faculties  and  render  him  unfit  for  business,  added  to  which 
were  some  domestic  troubles.  He  suddenly,  about  the  25th 
of  that  month,  decamped  for  parts  unknown,  leaving  his  store 
in  charge  of  one  Goodsell,  who  had  arrived  there  from  Wis- 
consin about  the  time  of  the  receipt  of  this  money  and  the 
injury,  and  occupied  a  room  with  his  family  in  the  store  build- 
ing, a  portion  of  which  being  occupied  by  plaintiff  with  his 
family.  Goodsell  was  an  old  acquaintance  of  plaintiff,  and 
had  visited  him  the  preceding  year.  On  Sunday  night,  he 
told  Goodsell  he  would  go  to  Chicago  and  see  the  Banes  and 
settle  up  with  them  and  when  he  returned  he  and  Goodsell 
would  settle  their  business.  He  gave  Goodsell  directions 
what  to  do  in  his  absence,  and  said  he  would  return  by  Tues- 
day night.  He  not  returning,  Goodsell  waited  until  Thurs- 
day, and  then  wrote  to  Bane  &  Co.  On  Saturday,  W.  C. 
Bane  came  out  to  Garden  Prairie,  to  whom  Goodsell  stated  all 
the  facts  he  knew.  Bane  claimed  that  plaintiff  owed  them 
twenty-nine  hundred  dollars  for  cash  advanced  beyond  what 
they  had  received  for  produce  plaintiff  had  shipped  to  them. 
They  then  made  a  rough  estimate  of  the  property  in  the 
store,  grain  on  hand,  &c,  when  Bane  spoke  of  attaching  it, 
but  claimed  a  right  to  the  grain  as  a  partner,  but  not  in  the 
store.  On  a  suggestion  of  Goodsell,  that  such  a  course  would 
sacrifice  the  property,  it  was  abandoned,  and  Bane  remained 
in  the  store  "  as  though  he  belonged  there,"  waiting  upon  cus- 
tomers, took  the.  books,  figured  up  to  see  what  was  standing 
out,  dunned  some  of  the  debtors,  and  remained  until  his  son 
and  partner,  Oscar,  came  out  about  the  middle  of  the  next 
week.  When  Oscar  came,  he  and  Goodsell  invoiced  the  goods. 
Goodsell  claiming  he  had  invested  some  seven  hundred  and 
seventy-five  dollars  in  the  goods,  and  calling  the  whole  stock 
$2157,  of  which,  after  deducting  Goodsell's  claim,  and  another 
credit  in  his  favor  standing  on  the  books,  eleven  hundred  and 
fifty-two  dollars  and  seventy -eight  cents  was  found  to  be  the 
value  of  plaintiff's    share  of  the  stock,  which  Oscar  Bane 
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then  sold  to  Good  sell,  taking  his  three  notes  for  the  same, 
payable  in  six,  twelve  and  eighteen  months  from  August  15, 
1867,  the  date  thereof.  All  these  matters  Oscar  duly  reported 
to  his  partner,  W.  C.  Bane. 

These  are  the  prominent  facts  in  relation  to  the  Garden 
Prairie  store,  and  the  question  arises,  do  they  amount  to  a 
tortious  conversion  of  this  property  by  the  defendants  ? 

It  is  only  necessary  to  look  at  the  facts  to  arrive  at  a  correct 
decision.  Bane,  both  father  and  son,  knew  when  they  were 
at  Garden  city,  the  true  position  that  Goodsell  occupied 
towards  these  goods.  They  knew  he  had  no  authority  to  dis- 
pose of  them  in  any  other  way  than  as  an  ordinary  clerk 
employed  to  sell  goods.  There  is  no  evidence  he  was  a  part- 
ner, or  that  he  claimed  to  be.  The  Banes  and  Goodsell  acted 
on  the  assumption  that  plaintiff  had  abandoned  the  property, 
and  an  opportunity  was  thereby  presented  by  which  they 
could  make  something  out  of  it. 

The  weight  of  the  evidence  most  decidedly  is,  there  was  no 
partnership  between  Goodsell  and  the  plaintiff,  or,  probably, 
was  designed  when  plaintiff  so  suddenly  left,  for  he  said,  on 
leaving,  he  would  go  and  settle  with  the  Banes,  and  on  his 
return  would  settle  matters  with  Goodsell.  In  all  the  testi- 
mony there  is  nothing  stronger  than  this  to  establish  a  part- 
nership, and  it  utterly  fails  to  do  so.  This  question  was  fairly 
presented  to  the  jury  and  they  found  there  was  no  partner- 
ship, and  we  fully  concur  in  the  finding. 

What,  then,  is  there  wanting  to  prove  an  actual  conversion 
of  these  goods  ?  We  perceive  nothing.  If  entering  a  man's 
store  in  his  absence,  taking  full  possession  of  it  and  of  his 
books  of  account,  selling  from  the  stock  month  after  month, 
collecting  money  of  debtors,  and  then  to  close  it  out,  selling 
the  remainder  to  another,  is  not  a  conversion,  and  a  tortious 
conversion,  we  should  be  at  a  loss  to  define  one.  Did  not 
appellants  convert  this  property  to  their  own  use,  and  exercise 
a  dominion  over  it,  inconsistent  with  the  right  of  any  other? 
Did  they  not  by  their  acts  wholly  ignore  appellee's  rights, 
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and  did  they  not  do  all  they  could  do  to  deprive  the  owner 
of  his  possession?  Did  they  not  know  that  Goodsell  was  a 
mere  bailee  of  the  property,  and  that  he  could  give  no  autho- 
rity to  them  to  take  possession  of  the  store?  and  they  cer- 
tainly knew  the  law  conferred  upon  them  no  right  to  invade 
the  possession  of  appellee  in  the  manner  they  did.  Here  was 
an  actual  tortious  conversion. 

But  it  is  said  appellants  are  not  jointly  liable  therefor.  This 
point  we  will  consider,  after  we  have  addressed  ourselves  to 
the  facts  in  regard  to  the  Marengo  stock  of  goods. 

It  seems  that,  after  taking  possession  of  and  selling  out  the 
stock  in  the  Garden  Prairie  store,  it  was  ascertained  that 
appellee  had  settled  down  in  Marengo,  in  the  State  of  Michi- 
gan, and  opened  a  small  store  there.  Thither  went  W.  C. 
Bane,  and  there  he  procured  a  warrant  against  appellee  for 
his  arrest,  on  the  charge  of  obtaining  money  on  false  pre- 
tences, and  also  an  attachment  on  his  goods,  claiming  the 
appellee  owed  the  firm  twenty-one  hundred  and  fifty-eight 
dollars.  He  entered  appellee's  store,  with  the  sheriff  having 
the  papers,  and  accompanied  by  an  attorney,  and  then  declared 
if  appellee  would  not  comply  with  his  terms  and  settle  the 
claim,  he  would  have  him  arrested.  Appellee  disputed  the 
claim,  declaring  that,  on  a  settlement  of  their  business  mat- 
ters, he  would  not  owe  them  anything.  The  sheriff  attached 
the  goods,  and  was  looking  around  for  boxes  in  which  to 
remove  them.  It  was  then  proposed  by  Bane  that  appellee 
should  come  to  Chicago  and  settle  by  the  books,  to  which  he 
at  once  assented,  and  promised  to  pay  or  secure  whatever 
should  be  found  due  from  him,  he  all  the  while  asserting  there 
was  nothing  due.  As  security  that  appellee  would  do  this, 
Bane  proposed  that  appellee  should  give  him  a  mortgage  on 
the  goods,  and  also  give  him  what  there  was  at  Garden  Prairie. 
If  he  would  do  this,  he  would  not  have  the  warrant  executed 
or  the  goods  removed — that  he  would  do  nothing  until  they 
had  a  settlement,  and  then,  if  the  amount  thus  secured  was 
not  coming  to  him,  he  would  relinquish  it.     Appellee  then 
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told  Bane  he  thought  there  was  property  enough  at  Garden 
Prairie,  and  asked  him  why  he  did  not  take  his  pay  out  of 
that.  To  this,  Bane  replied  that  Goodsell  claimed  the  goods, 
and  that  he  never  got  a  dollar  out  of  that  stock. 

So  soon  as  the  mortgage  was  executed,  Bane  offered  the 
stock  for  sale,  on  which  appellee  remonstrated,  saying  that 
was  not  the  agreement.  Bane  pointed  to  the  mortgage,  and 
said  the  goods  were  his,  and  he  could  do  as  he  pleased  with 
them,  and  sold  them,  on  the  spot,  to  one  Houck,  who  had  a 
prior  mortgage  on  them,  taking  his  note  for  four  hundred  dol- 
lars balance,  which  he  had  discounted  the  next  day.  Houck's 
mortgage  was  for  more  than  six  hundred  dollars,  and  there 
was  then  due  upon  it  six  hundred  dollars.  The  goods  named 
in  it  had  been  sold  and  replaced  from  time  to  time.  The  sheriff 
had  the  keys  in  his  possession,  and  he  handed  them  to  Houck 
who  was  put  in  possession  of  the  goods  by  the  sheriff  and 
Bane's  attorney. 

Appellee  did  go  to  Chicago  for  a  settlement,  as  he  promised, 
but  nothing  came  of  it.  He  disputed  the  amount,  and  claimed 
all  the  time  there  was  nothing  due  from  him.  Houck,  who 
is  a  witness  for  appellants,  states  he  heard  something  said 
about  a  warrant  for  appellee's  arrest,  and  heard  Bane  say 
unless  he  paid  the  claim  or  secured  it  by  mortgage  on  his 
goods  he  would  be  arrested.  Appellee  then  appealed  to 
Houck,  and  said,  "  Bane  says  he  has  a  warrant.  My  God ! 
what  shall  I  do  ?  I  am  ruined,  and  I  will  do  anything  before 
I  am  arrested."  Bane  told  him  he  had  a  warrant  for  his 
arrest,  and  if  he  would  not  comply  with  his  conditions  he 
would  order  the  sheriff  to  arrest  him.  Houck  said,  "  I  guess 
not,"  whereupon  Bane  said,  "  I  have  a  warrant  and  the  sheriff 
has  it."  Appellee  was  not  perfectly  calm  when  he  signed  the 
mortgage,  was  very  much  excited  and  scared,  and  seemed  to 
be  completely  unmanned  by  the  threats  to  arrest  him.  After 
the  mortgage  was  executed,  Bane  and  his  attorney  at  once 
took  possession  of  the  store,  and,  after  the  sale  of  the  goods 
to  Houck,  delivered  possession  to  him,  who  received  the  key 
from  the  sheriff  on  the  order  of  Bane  and  his  attorney. 
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Richfield,  the  sheriff,  also  a  witness  for  appellants,  corrobo- 
rates Houck,  and  says  Bane  directed  him  not  to  arrest  appel- 
lee after  the  mortgage  was  executed.  Bane  had  previously  told 
him  to  make  the  arrest  if  the  case  was  not  setted.  He  heard 
Bane  say  that  O.  F.  Bane  &  Co.  had  never  received  a  dollar 
out  of  the  Garden  Prairie  store — that  the  man  appellee  left  in 
charge  claimed  all  the  goods,  and  that  he  did  not  know  whether 
there  was  a  hundred  dollars  worth  there  or  not. 

W.  C.  Bane  discloses,  in  his  testimony,  the  purpose  for  which 
he  obtained  this  warrant,  and  that  was,  to  coerce  by  it  the 
payment  of  this  claim.  His  intention  was,  if  no  settlement 
was  made,  to  have  the  warrant  executed.  This  he  confesses. 
At  the  same  time  he  obtained  the  mortgage,  he  got  from 
appellee  a  bill  of  sale  of  the  Garden  Prairie  goods,  which  his 
son,  with  his  knowledge  and  approbation,  had  before  sold  to 
Goodsell.  Appellee  did  not  read  the  mortgage ;  a  part  of  it 
was  read  to  him,  but  he  says  he  was  in  such  a  state  of  mind 
by  reason  of  the  warrant  for  his  arrest,  that  he  did  not  under- 
stand the  nature  of  it. 

The  question  presented  by  these  facts  is,  was  the  mortgage 
upon  these  goods  executed  under  such  circumstances  as  to 
show  entire  freedom  of  action  upon  the  part  of  the  maker,  for 
this  is  essential  to  the  validity  of  such  instruments.  Free 
consent  is  the  essence  of  every  contract,  and  if  there  be  com- 
pulsion, there  is  no  consent,  and  moral  compulsion,  such  as 
that  produced  by  threats  to  take  life,  or  to  inflict  great  bodily 
harm,  as  well  as  that  produced  by  imprisonment,  has  always 
been  regarded  as  sufficient  in  law  to  destroy  free  agency.  So 
threats  made  by  a  party  having  a  warrant  for  an  arrest,  and 
threats  to  execute  it  unless  his  demand  is  complied  with,  were 
held  sufficient  to  avoid  the  transaction.  Foskay  v.  Ferguson, 
5  Hill,  154.  In  this  case,  the  defendant  had  a  warrant  which 
could  not  be  executed,  not  having  the  endorsement  required 
by  the  statute,  under  which  he  threatened  to  arrest  the  plain- 
tiff, who,  being  intimidated  thereby,  gave  up  a  certain  num- 
ber of  cattle  to  the  defendant,  and  afterwards  brought  his 
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action  of  trover  for  them.  The  action  was  sustained.  In  the 
case  before  us,  the  warrant  was  illegal,  it  having  issued  by  a 
justice  of  the  peace  in  Michigan  for  an  offense  committed  in 
this  State.  An  arrest  under  it  would  have  been  illegal,  yet 
the  mortgage  was  executed  under  the  threat  of  an  arrest  under 
it,  and  if  it  was  of  such  a  character  as  to  terrify  a  man 
of  ordinary  and  reasonable  firmness,  duress  would  be  estab- 
lished and  the  instrument  held  void. 

The  case  cited  goes  to  this  extent,  and  we  think  modern 
rulings  of  the  courts  justify  it.  The  facts  show  appellee  was 
not  "  at  himself,"  had  not  his  wits  about  him,  was  scared  and 
unmanned  by  the  threat,  and  there  stood  the  sheriff  with  the 
warrant  in  his  hand,  and  the  attorney  of  Bane,  by  his  pres- 
ence, giving  the  proceeding  his  sanction,  and  the  sheriff  about 
to  remove  the  goods  under  the  writ  of  attachment,  all  these 
justified  the  exclamation  of  appellee  which  is  in  evidence,  and 
warranted  the  jury  in  finding  that  the  mortgage  was  not  exe- 
cuted with  his  free  consent.  "Wanting  this  essential  element, 
it  was  void ;  but  it  had  the  effect  to  deprive  appellee  of  his 
property.  Under  it,  appellants  assumed  the  ownership  of  the 
goods,  and  transferred  them  for  a  valuable  consideration  to 
another.  They  exercised  exclusive  dominion  over  them,  con- 
verting them  to  their  own  use. 

The  mortgage  was  void  for  another  reason.  It  was  exe- 
cuted through  a  perversion  and  abuse  of  criminal  process.  It 
is  proved  that  Bane  got  out  this  process  and  used  it  to  effect 
a  settlement  of  a  claim  which  there  is  much  evidence  to  show 
was  unfounded.  It  is  against  public  policy  that  process  should 
be  thus  used,  and  no  court  will  allow  the  results  flowing  from 
it  to  be  enjoyed  by  him  who  so  uses  it.  It  is  a  gross  abuse 
of  legal  process,  and  no  person  should  have  the  aid  of  a  court 
of  justice  to  profit  by  it.  Fay  et  al.  v.  Oatley  et  al.,  6 
Wis.  42. 

To  maintain  the  action  of  trover  under  such  circumstances, 
a  demand  is  not  necessary  to  be  proved.  2  Hilliard  on 
Torts,  262. 
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We  come  now  to  the  liability  of  appellants.  They  insist 
as  the  Garden  Prairie  transaction  was  consummated  by  Oscar 
F.  Bane  alone,  he  only  is  responsible;  and  that  William  C. 
Bane,  having  been  the  actor  in  the  Marengo  matter,  he  alone 
is  responsible  for  that,  and  that  jointly  they  are  not  responsi- 
ble for  either  or  both. 

The  proof  in  regard  to  the  Garden  Prairie  stock  is,  that 
both  participated  in  the  transaction.  It  was  the  remnant  only 
that  O.  F.  Bane  sold  to  Goodsell,  and  the  evidence  is  abund- 
ant that  both  knew  and  assented  to  everything  that  was  done 
in  regard  to  that  stock. 

The  rule  is  well  established  that  partners  may  be  sued  in 
an  action  of  trover,  although  there  was  no  joint  conversion 
in  fact.  A  joint  conversion  may  be  implied  in  law  by  con- 
sent of  a  partner  to  the  act  of  his  copartners.  Colly er  on  Part, 
sec.  458,  referring  to  Story  on  Part.,  sec.  166.  Nicoll  v. 
Glmnie,  1  Maule  &  Sel.  588. 

The  case  cited  by  appellants — Gilbert  v.  Emory,  42  111. 
143 — was  an  action  for  a  malicious  arrest,  a  matter  quite 
inconsistent  with  the  partnership  business.  For  general  acts 
or  omissions  violative  of  law,  connected  with  their  business 
they  alone  who  are  guilty  will  be  responsible. 

By  reference  to  Story  on  Partnership,  supra,  it  will  be  seen 
that  torts  may  arise  in  the  course  of  the  business  of  the  part- 
nership, for  which  all  the  members  of  the  firm  will  be  liable, 
although  the  act  may  not,  in  fact,  have  been  assented  to  by  all 
the  partners.  For  example,  if  one  of  the  partners  should 
commit  a  fraud  in  the  course  of  the  partnership  business,  all 
the  partners  may  be  liable  therefor,  although  they  may  not 
all  have  concurred  in  the  act.  But  here  was  the  concurrence 
of  the  partners. 

That  appellants  participated  in  the  transaction  at  Marengo 
is  beyond  a  doubt.  O.  F.  Bane  promised  his  father  to  go 
there.  The  proceeds  of  the  Marengo  stock  were  credited  by 
him  on  the  account  of  the  firm  against  appellee,  and  on  the 
return  home  of  W.  C.  Bane,  he  told  Oscar  what  he  had  done, 
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who  cordially  approved  of  it.  Oscar  never,  on  any  occasion, 
expressed  any  dissent.  They  acted  as  one  in  the  whole  mat- 
ter, and  it  was  designed  for  their  joint  benefit  as  partners. 

We  have  now  gone  over  the  most  prominent  points  in  this 
case,  but  have  omitted  to  allude  to  a  glaring  fraud  practiced 
upon  appellee,  when  "W.  C.  Bane  was  threatening  to  arrest 
him.  He  then  told  appellee  he  had  not  realized  a  dollar  from 
the  Garden  Prairie  store;  that  Goodsell  had  claimed  it  all, 
leaving  the  impression  that  he  was  in  possession  under  that 
claim,  when  the  truth  was,  he  was  a  purchaser  from  appel- 
lants of  the  only  title  he  had  to  it.  Their  whole  course  in  this 
matter  seems  to  be  marked  by  fraud  and  falsehood,  from  which 
they  should  not  profit. 

We  have  examined  the  instructions  and  find  no  error  in 
them.  The  whole  record  shows  a  case  of  grievous  wrong  on 
the  part  of  appellants.  We  find  nothing  in  it  that  would  jus- 
tify this  court  in  disturbing  the  judgment.  Appellants  ought 
to  compensate  appellee  for  all  the  damages  he  has  sustained 
by  reason  of  their  unauthorized  and  unlawful  conduct,  and 
without  pausing  to  make  a  minute  examination  of  the  pecu- 
niary loss  to  him,  we  are  content  to  take  that  as  the  jury  have 
found  it. 

We  are  satisfied  that  justice  has  been  done,  that  the  evidence 
sustains  the  verdict,  and  there  is  no  error  in  the  instructions. 
We,  therefore,  affirm  the  judgment. 

Judgment  affirmed. 
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Syllabus. 


Bushrod  W.  Ranstead 

V. 

Joseph  E.  Otis  et  al 


1.  Mortgagor  and  mortgagee — whether  the  relation  exists — right  of 
redemption.  At  a  sale  of  mortgaged  premises,  under  a  power  in  the  mort- 
gage, a  third  person,  a  stranger  to  the  mortgage,  became  the  purchaser. 
The  mortgagor  and  the  purchaser,  both  being  uncertain  as  to  their  rights 
in  the  premises,  owing  to  some  alleged  illegality  in  the  sale,  and  to  settle 
any  question  in  respect  thereto,  entered  into  an  arrangement  by  which  the 
mortgagor  executed  a  quit-claim  deed  to  the  purchaser,  for  a  nominal  con- 
sideration, and  received  in  return  a  written  instrument  giving  him  the 
option  to  re-purchase,  within  a  given  time,  at  a  price  stated.  Upon  bill 
filed  by  the  mortgagor,  after  the  time  given  him  to  re-purchase  had  expired, 
claiming  that  the  sale  under  the  mortgage  was  illegal  and  void,  and  that  he 
still  occupied  the  position  of  a  mortgagor  and  was  entitled  to  redeem  from 
the  purchaser :  Held,  that  the  transaction  between  the  mortgagor  and  the 
purchaser  was  not  a  mortgage — the  relation  of  debtor  and  creditor  did  not 
exist  between  them — and  the  former  had  no  remaining  rights  as  a  mortga- 
gor which  would  give  him  any  right  of  redemption. 

2.  Consideration — what  sufficient.  The  consideration  of  the  quit-claim 
deed,  was  the  contract,  which  gave  to  the  mortgagor  a  certain  right  of  pur- 
chase on  fair  terms,  in  place  of  an  uncertain  right  of  redemption,  depend- 
ing upon  the  validity  or  invalidity  of  the  sale  under  the  mortgage. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 


Mr.  Arthtjr  W.  Windett,  for  the  plaintiff  in  error. 

Messrs.  Goodwin,  Larned  &  Towle,  for  the  defendants  in 
error. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  1st  of  May,  1857,  Eanstead,  the  plaintiff  in  error, 
executed  to  one  Marsh,  a  mortgage,  with  power  of  sale,  on 
two  lots  in  the  city  of  Chicago,  to  secure  the  payment  of 
his  promissory  note  for  $2592.21.  The  mortgage  was  sub- 
sequently assigned  to  one  Noble,  who,  as  assignee,  sold  the 
premises  at  auction  on  the  27th  of  December,  1861,  and 
they  were  struck  off  to  the  defendant  in  error,  Joseph  E. 
Otis,  who  bid  for  one  lot  $1100,  and  for  the  other  $1250. 
The  evidence  shows  the  property  was  worth,  probably,  double 
the  amount  paid  for  it,  but  its  market  value  was  consid- 
erably impaired  by  the  fact  that  it  was  occupied  by  Ran- 
stead's  wife,  who  claimed  in  it  both  a  dower  and  home- 
stead right,  which  Otis  soon  after  purchased  from  her,  paying 
her  "a  consideration  in  money  and  property  equal  to  about 
nine  hundred  dollars.  On  the  31st  of  December,  1861,  four 
days  after  the  sale,  Ranstead  conveyed  the  premises  to  Otis 
by  quit-claim  deed,  for  a  nominal  consideration  of  one  dollar, 
and  at  the  same  time  Otis  gave  to  Ranstead  an  instrument  in 
writing,  by  which  he  agreed  to  reconvey  the  property  upon 
the  payment,  within  six  months,  of  the  sum  of  $2500,  together 
with  such  further  sums  as  he  should  expend  in  perfecting  the 
title.  The  option  was  left  to  Ranstead  whether  to  pay  this 
money  or  not.  He  entered  into  no  contract  to  pay  it,  and  in 
fact  none  was  ever  paid  by  him.  In  1864,  Otis  sold  the  lots 
to  Corn  well  and  Elliott,  and  on  the  2d  of  June,  1865,  three 
years  after  the  expiration  of  Ran  stead's  rights  under  the 
agreement  given  him  by  Otis,  this  bill  was  filed  by  him 
against  Otis,  Cornwell  and  Elliott,  claiming  that  the  sale  by 
Noble  under  the  mortgage  was  illegal  and  void,  and  that  he 
occupies  the  position  of  a  mortgagor  and  is  entitled  to  redeem 
from  the  defendants.  The  case  came  to  a  final  hearing  upon 
the  pleadings  and  proofs,  and  the  circuit  court  dismissed  the 
bill.  * 
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The  argument  of  plaintiff  in  error  in  brief  is,  that  Noble,  as 
assignee  of  the  mortgage,  had  no  power  to  sell  and  convey ; 
that  even  if  he  had  such  power  he  proceeded  illegally  in  selling 
the  two  lots  separately  when  there  was  a  house  standing  partly 
upon  each  lot,  and  that  the  sale  being  void,  or  at  least  voidable, 
the  purchaser,  Otis,  became  in  equity  merely  the  assignee  of 
the  mortgage  debt,  and  the  subsequent  deed  from  Ranstead  to 
Otis  is  to  be  considered  as  having  been  extorted  from  the 
former  by  an  inequitable  use  of  the  power  derived  by  the 
latter  from  his  position  as  mortgagee  and  creditor,  and,  there- 
fore not  changing  their  relative  positions,  or  affecting  the  right 
of  Ranstead  to  redeem  from  the  mortgage.  The  complainant 
does  not  seek,  in  this  proceeding,  to  enforce  any  rights  as 
purchaser,  by  virtue  of  his  contract  from  Otis,  but  merely  his 
alleged  right  of  redemption  as  a  mortgagor. 

It  is  quite  true  that  courts  of  equity  watch,  with  consider- 
able jealousy,  such  transactions  between  mortgagor  and 
mortgagee  as  seem  prejudicial  to  the  former,  and  in  some  cases 
have  granted  relief  where  the  alleged  oppression,  on  the  part 
of  the  mortgagee,  was  rather  imaginary  than  real.  But  in  all 
the  cases  cited  by  plaintiff  in  error  where  relief  of  the  nature 
now  sought  has  been  granted  by  the  courts,  there  has  been  a 
recognized  and  undisputed  right  of  redemption  which  the 
mortgagee,  or  the  person  standing  in  his  shoes,  has  undertaken 
to  extinguish  by  means  which  the  courts  have  considered 
inequitable,  and  an  abuse  of  the  advantages  derived  by  the 
mortgagee  from  his  position.  In  the  case  before  us  we  can 
discover  no  such  grounds  of  relief.  Even  as  between  the 
immediate  parties  to  a  mortgage,  if  the  mortgagor  chooses  to 
relinquish  his  equity  of  redemption  for  a  fair  consideration, 
and  no  unconscionable  advantage  is  taken  by  the  mortgagee, 
the  release  must  be  held  valid.  But  as  between  Ranstead  and 
Otis  there  was  no  recognized  right  of  redemption  nor  relation 
of  debtor  and  creditor  when  the  deed  and  contract  were 
executed,  nor  does  the  record  disclose  the  slightest  oppression 
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or  unfairness  on  the  part  of  Otis  in  procuring  the  quit-claim 
deed  from  Ranstead. 

Whether  the  sale  by  Noble  under  the  mortgage  was  valid, 
or  voidable,  or  void,  is  a  question  not  necessary  to  be  decided. 
It  was  at  least  a  sale  at  which  Otis  bought  as  a  stranger,  and 
in  good  faith,  and  as  such  purchaser  he  claimed  the  title  in 
fee.  For  the  sake,  however,  of  removing  all  doubt  as  to  his 
title,  he  agreed  with  Eanstead,  if  the  latter  would  execute  to 
him  a  quit-claim  deed,  he  would  give  to  Ranstead  a  contract 
entitling  him  to  a  conveyance  upon  the  payment,  within  six 
months,  of  a  little  more  than  the  amount  expended  by  Otis. 
It  is  wholly  incorrect  to  say  that  in  this  transaction  Otis  was 
abusing  his  power  as  a  creditor  or  mortgagee.  He  was  not 
acting  in  either  capacity,  and  was  in  no  position  to  dictate 
terms  to  Ranstead.  If  the  sale  under  the  mortgage  was  valid, 
he  already  had  Ran  stead's  title,  and  the  agreement  to  convey 
to  him,  upon  the  payment  of  $2500,  within  six  months,  was  a 
simple  act  of  kindness.  If,  on  the  other  hand,  the  sale  under 
the  mortgage  was  invalid,  Otis  was  rather  at  the  mercy  of 
Ranstead  than  Ranstead  in  the  power  of  Otis.  The  mortgage 
sale  could  be  set  aside  by  Ranstead  alone,  if  it  could  be  set 
aside  at  all,  and  it  was  therefore  at  his  election  to  insist  either 
that  his  debt  had  been  paid^rtf  tanto  by  the  sale,  or  that  the 
sale  was  illegal  and  the  property  still  subject  to  redemption. 
But  it  was  only  by  the  election  of  Ranstead  that  Otis  could 
assume  towards  him  the  position  of  a  creditor.  He  had  no 
debt  which  he  could  enforce  against  Ranstead.  He  could 
merely  remain  quiescent,  trusting  to  whatever  title  he  had 
acquired  under  the  mortgage  sale,  liable  to  lose  his  purchase 
money  if  the  sale  was  wholly  void,  and  if  merely  voidable, 
having  only  the  right  to  claim,  whenever  Ranstead  should 
file  his  bill,  that  he  should  be  substituted  to  the  equities  of 
the  mortgagee.  We  can  discover  in  this  position  no  means' 
of  oppression,  and  the  record  discloses  neither  threats,  nor 
coercion,  nor  unfair  advantage. 

3— 52nd  III. 
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The  transaction  was  not  unreasonable.  Neither  party  knew 
with  certainty  whether  Ranstead's  interest  had  been 
extinguished  by  the  sale  or  not.  In  this  uncertainty  they 
agreed  to  definitely  settle  their  rights  in  the  premises,  by  the 
execution  of  the  deed  on  the  one  side  and  the  contract  on  the 
other.  Although  there  was  no  monied  consideration  for  this 
deed,  it  is  incorrect  to  say  it  was  made  without  any  consid- 
eration. The  consideration  was  the  contract,  which  gave 
Ranstead  a  certain  right  of  purchase  on  reasonable  terms,  in 
place  of  an  uncertain  right  of  redemption,  to  be  attended  with 
litigation  and  expense. 

It  is  true,  instruments  of  this  character,  when  accompanied 
by  a  loan  or  executed  to  secure  a  debt,  are  regarded  as 
amounting  only  to  a  mortgage.  But  this  was  not  the  object 
in  the  present  instance.  Ranstead  voluntarily  chose  to 
exchange  his  doubtful  position  for  a  certain  right  to  purchase, 
within  a  fixed  time,  if  he  should  choose  so  to  do.  But  he  did 
not  bind  himself  to  do  so.  He  incurred  no  debt  to  Otis.  The 
transaction  was  not  a  loan  of  money  with  a  deed  taken  as 
security.  It  has  no  marks  of  oppression,  hard  dealing  or 
fraud,  and  is  wholly  unlike  the  case  of  Harbison  v.  Houghton, 
41  Ills.  522,  cited  by  plaintiff  in  error.  It  is  more  like  the 
case  of  Taintor  v.  Keys,  43  Ills.  334,  in  which  relief  similar  to- 
that  sought  in  this  case,  was  refused  by  the  court,  although 
there  was  more  reason  for  allowing  the  relief  in  that  case  than 
in  the  present. 

Under  his  contract,  Ranstead  acquired  rights  which  he  might 
have  asserted  within  a  reasonable  time  in  a  court  of  equity. 
But  when  he  voluntarily  relinquished  his  position  of  mortgagor 
and  released  whatever  equity  of  redemption  he  may  have  had 
in  exchange  for  this  agreement,  he  lost  the  right  to  appeal  to 
the  courts  for  aid  in  his  original  capacity  as  a  mortgagor,  and 
must  rest  upon  the  rights  which  he  acquired  under  his  new 
contract,  voluntarily  made,  and  perfectly  reasonable  in  its 
terms.  In  Hilliard  on  Mortgages,  third  edition,  page  80,  the 
case  of  Endsworth  v.  Griffith  is  cited  from  2d  Abr.  Eq.  Cases, 
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in  which  it  was  held  that  in  a  similar  transaction  as  between 
the  mortgagor  and  mortgagee,  the  right  to  redeem  under  the 
mortgage  was  gone,  the  mortgagee  having  entered  for  con- 
dition broken,  and  obtained  a  release  of  the  equity  of 
redemption  for  a  further  consideration,  at  the  same  time 
giving  the  mortgagor  a  promise  to  reconvey  on  payment  of 
the  whole  money  within  a  certain  time.  The  case  at  bar  is 
much  stronger  against  the  right  of  redemption,  for  the  reasons 
already  given.  Here  was  no  contract  between  the  mortgagor 
and  mortgagee,  but  between  the  mortgagor  and  a  purchaser 
at  the  sale,  claiming  adversely  to  the  mortgagor,  acknowledging 
no  right  of  redemption,  exercising  no  power  as  a  creditor,  but 
merely  entering  into  a  reasonable  contract,  as  a  compromise 
of  conflicting  claims,  and  by  its  terms  the  parties  must  abide. 

Decree  affirmed. 


James  M.  Wanzer  et  al. 

v. 
S.  Edward  Bright. 


1.  Illegal  aruest — abuse  of  process — obtaining  jurisdiction  of  the  per- 
son by  fraud.  No  court  will  take  jurisdiction  of  a  party  where  it  is  obtained 
by  fraud ;  nor  is  a  defendant  amenable  to  process  unless  he  is  in,  or  comes 
voluntarily  within,  the  territorial  jurisdiction  of  the  court.  Even  a  valid 
and  lawful  act  can  not  be  accomplished  by  such  unlawful  means  as  enticing 
a  party  by  fraud  to  come  within  the  jurisdiction  of  the  court  so  as  to  sub- 
ject him  to  its  process. 

2.  And  where  a  party  has  been  fraudulently  induced  to  come  within  the 
jurisdiction  of  a  court  so  as  to  render  him  or  his  property  amenable  to  its 
process,  he  may  have  his  action  therefor. 

3.  So  where  a  person  residing  in  another  State  was  induced  to  come 
into  this  State  by  certain  creditors  residing  here,  by  the  latter  falsely  repre- 
senting to  him,  through  a  telegraphic  dispatch  and  a  letter,  under  another 
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name,  that  the  person  whose  name  was  so  used  desired  to  see  him  in  Chi- 
cago, on  a  certain  day,  upon  business  not  connected  with  the  real  object  in 
view,  which  was  to  allure  the  party  into  this  State  for  the  purpose  of 
arresting  him  under  civil  process,  to  compel  the  payment  or  securing  of 
his  debts,  and  when  the  party  came  within  the  jurisdiction  of  the  courts 
of  this  State,  in  compliance  with  such  request,  he  was  arrested  at  the 
instance  of  the  creditors,  and  imprisoned,  it  was  lield,  that  the  creditors 
guilty  of  such  fraudulent  conduct  and  abuse  of  process,  not  only  could  not 
make  them  availing  for  the  purpose  intended,  but  were  liable  to  an  action 
at  the  suit  of  the  party  injured  for  the  illegal  arrest  and  imprisonment. 

4.  Nor  would  the  fact  that  the  false  correspondence,  by  means  of  which 
the  party  was  enticed  within  the  jurisdiction  of  the  court,  was  dictated  by 
the  attorney  of  the  creditors  in  whose  interest  the  fraud  was  perpetrated, 
at  all  exonerate  those  creditors  from  their  liability  to  respond  in  damages, 
when  they  were  previously  consulted  about  it,  and  sanctioned  the  act,  or 
at  least  afterwards  approved  of  it,  and  sought  to  profit  by  it. 

5.  Same — punitive  damages  recoverable.  Such  a  fraudulent  and  out- 
rageous abuse  of  the  process  of  the  court  should  be  severely  punished, 
and  exemplary  damages  should  be  given.  » 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Eeastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Hurd,  Booth  &  Kreamer,  for  the  appellants. 

Mr.  A.  C.  Story,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  on  the  case  commenced  by 
appellee  in  the  Cook  county  circuit  court,  against  appellants. 
Appellee  claimed  damages  for  an  illegal  arrest  and  imprison- 
ment oh  process  from  the  superior  court  of  Chicago,  at  the 
suit  of  appellants.  Also,  for  an  illegal  arrest  at  the  suit  of 
other  parties,  claimed  to  have  been  induced  and  procured  by 
appellants. 

It  appears  from  the  evidence  in  the  case  that  appellee 
resided  in  Elkhorn,  in  the  State  of  Wisconsin,  and  was  engaged 
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in  the  commission  business,  and  in  the  sale  of  agricultural 
implements.  That  appellants  were  engaged  in  the  same 
character  of  business  in  the  city  of  Chicago.  That  appellants 
had  furnished  him  with  implements  for  sale  on  commission, 
and  there  was  an  unsettled  account  between  them,  and 
appellants  claimed  that  appellee  owed  them  $500  on  their 
account. 

Appellee  claimed  that  he  had  invented  an  improvement  in 
the  construction  of  railroad  car  doors,  for  which  he  had 
obtained  letters  patent  from  the  government.  Appellants 
knew  of  this,  and  informed  their  attorneys  of  the  fact;  and 
they  left  their  claim  with  them  for  collection,  in  February, 
1867.  On  the  22d  of  April,  1867,  an  affidavit  was  prepared, 
signed  and  sworn  to  by  "Wanzer,  and  there  was  prepared,  on 
the  same  day,  and  sent  to  appellee  at  his  residence  in  Elkhorn, 
this  dispatch : 

"  Chicago,  April  22,  1867. 
To  S.  E.  Bright  : 

Can  you  meet  me  at  the  Washington  House  on  the  twenty- 
sixth  (26)  inst.     Answer.     I  want  your  patent  car  door. 

J.  M.  MANNING." 

Appellee  answered,  declining  to  come  to  Chicago,  but  asked 
further  particulars,  whereupon  the  following  letter  was  sent 
him : 

"  Chicago,  May  5,  1867. 
S.  E.  Brigiit,  Elkhorn,  Wisconsin : 

Sir — Your  telegram  in  answer  to  mine  was  forwarded  to 
me  at  St.  Louis,  as  I  had  left  this  city  before  the  same  arrived. 
I  am  engaged  in  the  construction  and  building  of  railroad 
stock  for  southern  railroads.  I  have  heard  of  your  patent  car 
door,  and  I  would  like  to  see  you  and  model  of  your  invention. 
I  would  call  to  see  you  at  Elkhorn,  but  my  business  engage- 
ments will  not  allow  me  the  time  to  do  so.  I  will  be  at  the 
Washington  House,  Chicago,  on  Friday,  May  10th,  1867,  when 
I  would  be  pleased  to  meet  you,  if  convenient.     If  you  cannot 
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come  in  person,  will  you  please  send  me  a  circular  and  draft 
of  your  patent  ?  If  the  thing  suits  I  would  be  willing  to  pay 
a  liberal  figure  for  it.  Yours  respectfully, 

J.  M.  MANNING." 
"  P.  S.  I  will  be  at  the  Washington  House  also  on  Saturday, 
May  11th." 

It  seems  that  this  was  dictated  by  Kreamer,  and  was  in  the 
handwriting  of  Hunter,  then  a  clerk  in  the  law  office  of 
Kreamer's  firm. 

Appellee  came  to  Chicago  on  the  morning  of  the  tenth  of 
May,  and  went  to  the  Washington  House,  and  there  met 
Kreamer,  Hunter  and  the  deputy  sheriff,  and  was  at  once 
arrested  on  a  capias  at  the  suit  of  appellants.  Being  unable  to 
procure  bail  he  was  committed  to  jail,  where  he  remained  for 
four  days.  Cram  swears  that  appellants,  after  the  arrest  was 
made,  stated  to  him  that  they  had  played  a  sharp  trick  on 
Bright  to  get  him  to  Chicago.  They  wanted  their  pay  and 
were  going  to  get  it.  That  they  trapped  him  here  by  sending 
the  letter  to  him  that  a  man  in  St.  Louis  wanted  to  buy  his 
patent  right. 

Appellants,  it  seems,  offered  to  release  appellee  from 
custody  if  he  would  give  his  father's  note,  or  endorsement,, 
but  he  declined  to  involve  his  friends.  He  offered  to  secure 
them  by  placing  his  patent  right  in  their  hands,  and  secure 
them  on  his  homestead.  This  they  declined.  A  motion  was 
made  in  the  superior  court,  and  the  judge  ordered  the  release 
of  appellee.  Appellants'  attorney  was  present  in  court.  This 
occurred  on  the  14th  day  of  May,  four  days  after  his  arrest 
and  imprisonment. 

Thereupon  an  affidavit  was  prepared  and  sworn  to  by 
Wanzer,  and  a  capias  was  issued  in  favor  of  Barney  &  Co., 
who  lived  in  Ohio,  upon  which  appellee  was  again  arrested 
and  detained  in  custody. 

Appellee  was  again  taken  into  court  and  a  motion  was  made 
for  his  discharge  ;   and  Story  swears  the  judge  advised  his 
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discharge,  as  lie  could  not  be  held  legally,  but  Jenks,  the 
attorney  of  record  for  plaintiff,  declined,  and  the  motion  was 
continued  until  the  15th  that  notice  of  the  motion  might  be 
given  him  under  the  rules  of  court.  He  says  Jenks  asked 
time  to  consult  his  clients,  and  refused  to  discharge  appellee, 
although  informed  by  the  judge  that  he  should  discharge  him. 
Appellee  was  again  taken  to  jail,  where  he  remained  until  the 
next  day,  when  the  motion  was  heard  on  affidavits  and  he  was 
again  discharged. 

Thereupon  this  suit  was  brought,  and  a  trial  was  had,  result- 
ing in  favor  of  appellee,  the  jury  finding  a  verdict  in  his  favor 
for  $1,000,  upon  which  a  judgment  was  rendered. 

It  is  urged  that  the  evidence  does  not  implicate  Cromwell 
in  procuring  the  last  arrest.  From  a  careful  examination  of 
the  evidence  we  have  no  hesitation  in  saying  it  fully  warranted 
the  conclusion  that  he  took  part  in  the  proceeding.  The 
power  of  attorney  from  Barney  &  Co.  is  to  both  appellants, 
and  Wanzer  swears  that  he  and  Cromwell  consulted  as  to 
which  of  them  should  swear  to  the  affidavit,  and  Cromwell 
swears  that  he  and  his  partner  were  together  when  these 
claims  were  placed  in  the  hands  of  their  attorneys  for  collection, 
and  he  expected  appellee  to  be  arrested.  It  is  true  that  he  did 
not  participate  directly  in  employing  Jenks,  but  his  partner 
retained  him  at  the  instance  of  Kreamer.  From  a  careful 
consideration  of  all  the  evidence  on  that  point  we  fail  to  see 
how  the  jury  could  have  fonnd  otherwise  than  they  did. 

It  is  sought  to  screen  appellants  from  the  consequences  of 
their  fraudulent  act  by  placing  the  whole  responsibility  of  this 
wanton  and  indefensible  act  in  enticing  appellee  into  the  State, 
upon  Kreamer,  their  attorney.  It  is  true,  he  seems  to  have 
dictated  the  communications,  and  so  far  as  we  can  see,  caused, 
without  authority,  the  name  of  another  person  to  be  signed  to 
them.  But  this  was  after  consultations  were  had  between 
them  as  to  the  means  of  collecting  their  debt.  We  may  readily 
infer  that  it  was  done  as  apart  of  apian  agreed  to  be  adopted. 
If  such  was  not  the  fact  it  is  a  remarkable  coincidence  that 
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the  affidavit  was  sworn  to  on  the  same  day  the  telegram 
bears  date.  It  would  hardly  seem  probable  that  it  could  have 
been  accidental.  And  Cram  swears  they  admitted  their 
participation  in  the  fraud,  and  he  is  a  disinterested  witness. 
But  if  it  were  not  so,  then  Kreamer  was  their  attorney,  and 
this  act  was  done  under  his  retainer.  They  fully  approved  of 
the  act  by  refusing  his  discharge  after  they  must  have  known 
how  his  presence  was  procured,  and  by  their  admissions,  if 
Cram  is  to  be  believed,  that  they  had  entrapped  appellee  into 
Chicago  and  had  "played  a  sharp  trick  upon  him"  to  get  him 
there.  These  and  other  circumstances  are  strong  evidence 
that  if  they  did  not  suggest  the  movement,  they  unqualifiedly 
approved  it.  We  can  see  no  pretense  for  saying  they  were 
not  responsible  for  the  wanton  and  wrongful  act,  if  Cram  may 
be  credited,  and  was  for  the  jury  to  say  whether  they  would 
give  credit  to  him,  or  to  appellants  and  their  attorney,  who 
were  interested.  The  jury  having  believed  him  and  disbelieved 
the  others,  we  can  not  say  they  should  have  done  otherwise. 

Had  these  parties  seized  and  forcibly  brought  appellee  into 
the  State,  there  is  no  doubt  they  would  have  been  guilty  of  a 
crime,  and  could  have  been  punished  for  its  commission.  That 
would  have  been  a  wrong  which  all  civilized  countries  punish 
criminally.  And  it  may  be  asked  in  what  a  case  of  procuring 
the  presence  of  a  person  in  this  State  by  such  a  fraud,  and 
then  imprisoning  him,  differs  in  principle  from  the  use  of  force 
for  the  purpose.  It  is  true,  the  statute  has  not  declared  that 
such  an  act  shall  be  punished  criminally,  but  the  injury  to 
the  party  and  the  outrage  to  personal  security  is  the  same.  It 
was  a  fraud  on  appellee  and  upon  the  process  of  the  court  that 
we  presume  never  has  or  can  be  sanctioned  by  courts  of 
justice. 

It  is  a  firmly  established  rule  of  practice  that  courts  will 
never  permit  the  fraudulent  use  of  their  process.  And  when 
it  is  attempted,  the  court  will  promptly  interfere  to  prevent  its 
process  from  being  made  the  instrument  for  effectuating  the 
fraud,  by  setting  it  aside.     It  can  never  be  tolerated  that  such 
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process  shall  be  debased  to  the  purpose  of  fraud  arid  oppres- 
sion. The  pure  fountains  of  justice  can  never  be  so  polluted. 
The  courts  were  created  for  the  administration  of  justice,  and 
they  and  their  process  can  never  be  used  for  the  purpose  of 
oppression  and  to  perpetrate  fraud  and  wrong,  or  their  process 
fraudulently  obtained  and  employed  to  enforce  a  right,  how- 
ever just  and  legal. 

An  examination  of  the  English  authorities  in  the  course  of 
centuries,  so  far  as  we  can  find,  fails  to  afford  us  more  than  one 
or  two  precedents  in  this  character  of  fraud  and  imposition. 
And  it  is  to  the  honor  of  the  English  bar  that  in  the  many 
centuries  of  the  past  only  these  are  found,  where  members  of 
the  profession  have  resorted  to  snch  practices.  In  the  case  of 
Stein  v.  Valfcen/iuysen,  1  Ellis,  B.  &  E.  65,  the  debtor  lived 
and  the  debt  was  created,  abroad,  and  he  was  enticed,  as  in  the 
present  case,  from  his  home  to  the  residence  of  his  creditor  by 
the  use  of  a  letter  over  a  fictitious  name,  and  on  his  arrival  he 
was  arrested.  Mr.  Justice  Wightman,  in  delivering ,  the 
opinion,  says  : 

"Having  no  doubt  that  defendant  was  lured  to  this  country 
by  the  fraud  of  plaintiff,  when  he  never  would  have  come 
had  he  known  the  truth,  it  seems  to  me  the  plaintiffs  are 
disabled  from  taking  advantage  of  their  own  fraud.  Bringing 
him  here  by  fraud,  has  as  least  as  much  effect  as  if  there  was 
an  express  promise  by  plaintiffs  that  he  should  not  be  arrested. 
I  proceed  upon  the  ground  that  a  party  cannot  avail  himself 
of  his  own  fraud."  And  Mr.  Justice  Ckompton  says  :  "The 
process  of  the  court  has  been  abused.  *  *  *  The 
case  is  the  stronger,  as  the  debt,  debtor,  residence  and  every- 
thing is  foreign.  The  whole  was  an  abuse  of  process,  and 
it  must  be  set  aside ;"  and  see  Granger  v.  HiU,  Bing.  New 
Cases,  328. 

It  has  been  repeatedly  held  in  this  country  that  no  court 
will  take  jurisdiction  of  a  party  where  it  is  obtained  by  fraud. 
Nor  is  a  defendant  amenable  to  process  unless  he  is  in,  or 
comes  voluntarily  within  the  territorial  jurisdiction  of  the  court. 
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Williams  v.  Bacon,  10  "Wend.  636  ;  Snelling  v.  Watrous,  2  Paige 
314 ;  Carpenter  v.  Spooner,  2  Sandf.  SF.  Y.,  717 ;  Leaver  v. 
liobinson,  3  Duer  622.  No  rule  of  law  is  more  uniformly 
recognized  and  enforced  than  that  a  valid  and  lawful  act 
cannot  be  accomplished  by  unlawful  means,  and  in  such  cases, 
courts  will  restore  the  injured  party  to  his  rights  or  compen- 
sate him  for  the  wrong.  And  we  recognize  the  rule  as  wel] 
settled,  that  an  action  may  be  maintained  where  a  party  has 
been  fraudulently  induced  to  come  within  the  jurisdiction  of 
the  court,  so  as  to  render  himself,  or  his  property,  amenable  to 
its  process.  There  can  be  no  question  that  an  action  can  be 
maintained  in  such  a  case. 

It  is,  however,  urged  that  the  jury  were  not  warranted  in 
finding  punitive  damages  in  this  case.  Appellants  acted  with 
a  wanton  recklessness  of  the  rights  of  appellee.  They,  caused 
him  to  be  arrested  and  incarcerated  in  the  common  jail  for 
five  days.  They  refused  to  release  him  even  after  they  were 
aware  of  the  manner  in  which  he  was  induced  to  come  within 
the  jurisdiction  of  the  court,  if  they  did  not  participate  in  pro 
curing  it.  They  thus  manifested  a  degree  of  malice  and 
persistence  in  their  unlawful  course  that  is  seldom  encountered 
among  even  the  most  perverse  men.  The  wrong  to  appellee 
being  so  great,  and  appellants  persistence  in  its  infliction  being' 
so  obstinate,  we  can  only  imagine  that  it  was  dictated  by 
malice,  and  a  reckless  disregard  for  the  rights  of  their  fellow 
men.  Such  being  the  case  it  called  for  punishment  that  would 
teach  them  and  others  that  they  have  no  right  to  prostitute 
the  process  of  courts  to  the  unjustifiable  purpose  of  gratifying 
their  revenge.  In  this  case  there  was  an  abuse  of  the  process 
of  the  law  to  gratify  malice,  or  to  attain  improper  ends,  we  have 
no  doubt,  and  if  there  was  not  actual  malevolence,  there  was 
recklessness,  from  which  malice  must  be  inferred.  This  is 
the  first  instance  in  which  the  process  of  the  courts  of  our 
State  has  been  used  in  this  manner,  and  we  think  the  conduct 
of  appellants  and  their  attorney  was  outrageous,  and  deserved 
severe  punishment,  and  we  should  have  been  better  satisfied 
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had  the  damages  been  much  larger  than  the  jury  have  found. 
The  principles  here  announced  were  not  contravened  by  the 
court,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Frederick  R.  Wilson  et  al. 

v. 

Margaret  McKenna. 


1.  Recorder's  Court  of  Chicago — transferring  causes  therefrom, 
under  act  of  February  15,  1855.  Under  the  act  of  1855,  requiring  causes 
commenced  in  the  recorder's  court  of  the  city  of  Chicago,  where  the 
amount  in  controversy  shall  exceed  one  hundred  dollars,  to  be  transferred, 
on  the  written  request  of  the  defendant,  to  the  circuit  court  of  Cook  county, 
or  the  Cook  county  court  of  common  pleas,  the  amount  in  controversy  is 
to  be  determined  by  the  specific  sum  claimed  in  the  declaration,  whether 
claimed  as  debt  or  damages. 

2.  So,  on  an  application  for  the  transfer  of  an  action  of  ejectment  com- 
menced in  the  recorder's  court,  the  right  to  such  transfer  depends,  not  upon 
the  value  in  controversy,  but  upon,  the  amount  in  controversy,  which  is 
determined  by  the  damages  claimed  in  the  declaration. 

3.  Evidence — unstamped  instruments.  The  act  of  Congress,  rendering 
invalid  as  evidence  instruments  not  stamped,  is  applicable  only  when  such 
instruments  are  offered  as  evidence  in  the  courts  of  the  United  States ;  an 
instrument  made  evidence  by  our  State  laws  in  the  courts  of  the  State  can 
not  be  invalidated  for  such  purpose  by  an  act  of  Congress. 

4.  Parties — wliere  feme  sole  plaintiff  marries  pending  the  suit.  Where, 
pending  an  action  commenced  by  a  feme  sole,  the  plaintiff  marries,  judg- 
ment may  be  rendered  in  her  favor  by  her  original  name,  unless  a  change 
of  name  be  brought,  in  some  way,  to  the  notice  of  the  court. 

5.  Tax  title — necessity  and  requisites  of  tJie  notice  to  be  given  by  the  pur- 
chaser. The  notice  required  by  section  4  of  article  9,  of  the  constitution 
of  1848,  to  be  given  by  a  purchaser  at  a  tax  sale,  is  a  condition  precedent  to 
his  right  to  have  a  deed,  and  when  he  seeks  to  rely  upon  his  tax  deed,  as 
paramount  title,  he  must  show  a  compliance  with  the  requirements  of  that 
section. 
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6.  The  notice  in  such  case,  should  correctly  state  when  the  time  of 
redemption  will  expire;  so  where  a  notice  stated  the  day  on  which  the 
right  of  redemption  would  expire  to  be  the  same  as  that  on  which  it  alleged 
the  sale  was  made,  the  notice  was  held  void. 

7.  Same — who  may  question  a  tax  title.  It  is  not  essential  that  a  party 
should  show  he  has  paid  all  the  taxes  due  and  assessed  upon  land  in  order  that 
he  may  question  a  tax  title  which  is  sought  to  be  set  up  against  him.  The 
provision  of  the  general  revenue  law  requiring  such  payment  (Rev.  Stat. 
1 845,  448,  sec.  73)  has  long  remained  a  dead  letter  upon  the  statute  book, 
and  is  not  considered  of  any  validity,  the  effect  of  it  being  to  compel  a  man 
to  buy  justice. 

Appeal  from  the  Recorder's  Court  of  the  city  of  Chicago; 
the  Hon.  "William  K.  McAllister,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Jones  &  Gardner,  for  the  appellants. 

Mr.  Arthur  W.  Windett,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  in  the  recorder's  court  of 
the  city  of  Chicago,  brought  by  Margaret  McKenua  against* 
Frederick  R.  Wilson  and  others,  to  recover  the  possession  of 
lot  3,  in  the  north  part  of  the  southeast  quarter  of  section  20, 
in  township  39,  south  range  14  east,  in  the  city  of  Chicago. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  to  reverse 
which  the  defendant  appeals  to  this  court,  and' makes  several 
points,  which  we  will  notice. 

The  first  point  is,  that  the  recorder's  court  should  have 
transferred  the  cause  on  the  affidavit  filed  by  the  defendant, 
and  on  his  motion. 

The  statute  under  which  the  motion  was  made,  provides  that 
in  all  cases  where  any  suit,  either  in  law  or  in  chancery,  shall 
be  commenced  in  the  recorder's  court,  and  the  amount  in  con- 
troversy shall  exceed  one  hundred  dollars,  and  the  defendant 
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shall,  at  any  time  before  the  trial,  file  in  the  court  a  written 
request  to  have  such  suit  transferred,  either  to  the  circuit  court 
of  Cook  county,  or  to  the  Cook  county  court  of  common 
pleas,  all  further  proceedings  in  the  recorder's  court  shall 
thereupon  cease,  and  the  suit  shall  be  transferred,  agreeable 
to  the  request,  and  in  the  manner  required  by  law  in  cases  of 
change  of  venue. 

It  is  insisted  by  the  appellee  that  the  act  does  not  apply  to 
this  case,  as  the  amount  in  controversy,  to  be  determined  by 
the  damages  claimed  in  the  declaration,  did  not  amount  to  one 
hundred  dollars.  The  title,  not  the  value  of  the  property 
was  in  question.  The  declaration  laying  the  damages  deter- 
mines, in  such  case,  the  amount  in  controversy. 

To  remove  a  cause  to  a  court  of  the  United  States,  the  value 
in  controversy  determines  the  right  to  a  removal.  By  this 
act  of  the  legislature,  it  is  the  amount  in  controversy,  the  spe- 
cific sum,  whether  claimed  as  debt  or  damages.  There  was 
no  error  in  refusing  to  transfer  the  cause.  The  amount  in 
controversy  was  not  shown  to  exceed  one  hundred  dollars. 

The  second  point  made  by  appellant  is,  the  court  refused 
to  allow  the  question  to  be  asked  appellee,  who  was  sworn 
as  a  witness,  what  was  the  consideration  for  the  deed. 

Appellant  insists  the  question  was  a  proper  one,  on  which  to 
base  an  objection  to  the  deed  for  want  of  a  proper  stamp. 
"We  can  not  perceive  the  affinity  between  the  question  and  the 
proposed  objection  to  be  made.  The  objection  would  be  avail- 
able, .  if  at  all,  no  matter  what  the  consideration  may  have 
been  ;  but  it  could  not  be  made  available  under  repeated  decis- 
ions of  this  court,  this  court  holding  that  an  instrument  made 
evidence  by  our  State  laws  in  the  courts  of  the  State  can  not 
be  invalidated  for  such  purpose  by  an  act  of  Congress.  The 
party  omitting  the  stamp,  with  a  view  to  deprive  the  govern- 
ment of  the  tax,  is  amenable  to  a  penalty,  but  the  instrument  is 
not  invalid  in  our  own  courts.  That  the  act,  in  this  regard, 
was  intended  to  apply  only  to  the  courts  of  the  United  States 
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was  held  in  Latham  v.  Smith,  45  111.  25 ;  Craig  v.  Dimock  et 
al  47  ib.  308 ;   U.  S.  Express  Co.  v.  Haines,  48  ib.  248. 

The  third  point  is,  that  plaintiff  intermarried  after  suit  was 
brought,  and  the  title  of  the  suit  was  not  changed,  but  pro- 
ceeded in  her  name  as  a  feme  sole.  Appellant  asks,  after 
her  marriage  could  a  judgment  be  rendered  in  her  favor 
by  her  original  name  ?  The  answer  to  the  question  would 
undoubtedly  be,  it  could,  unless  a  change  of  name  was  brought 
to  the  notice  of  the  court  in  some  way,  which  does  not  appear 
to  have  been  done  in  this  case. 

Another  point  made  is,  that  the  court  ruled  out  the  notices 
and  affidavits  presented  by  appellee  in  support  of  his  tax 
deed.     On  this  the  case  depends. 

The  constitution  of  the  State,  as  well  as  the  revenue  laws, 
requires,  before  the  purchaser  at  a  tax  sale  shall,  receive  a 
deed,  he  shall  serve,  or  cause  to  be  served,  a  written  notice  on 
every  person  in  possession  of  the  land  or  lot  sold,  three  months 
before  the  expiration  of  the  time  of  redemption,  in  which 
notice  he  shall  state  when  he  purchased,  the  description  of  the 
land  or  lot,  and  when  the  time  of  redemption  will  expire,  and 
in  like  manner  he  shall  serve  on  the  person  in  whose  name 
the  land  or  lot  is  taxed,  a  similar  written  notice — if  such  per- 
son resides  in  the  county  where  the  land  or  lot  is  situate — and 
such  purchaser  is  required,  before  he  is  entitled  to  a  deed,  to 
make  an  affidavit  of  having  complied  with  the  conditions  of 
this  section,  stating  the  facts  particularly  relied  on  as  such 
compliance,  which  affidavit  must  be  delivered  to  the  person 
authorized  by  law  to  execute  the  deed.     Gross'  Stat.  25,  sec.  4. 

These  we  deem  conditions  precedent  to  the  right  to  have  a 
deecT.  The  premises  in  controversy  were  in  the  actual  posses- 
sion of  one  Reisig,  as  tenant  of  the  owner,  Dempsey,  from 
whom  appellee  derived  his  title. 

The  notice,  as  appears  by  the  record,  is  as  follows : 


1869.]  Wilson  et  al.  v.  McKenna.  A7 

Opinion  of  the  Court. 

"Chicago,  June  1,  1859. 

"  Take  notice,  that  on  the  17th  day  of  March,  A.  D.  1859, 
I  purchased  lot  3,  subdivision  of  the  north  J  of  the  S.  E.  J 
of  section  20,  township  39,  range  14  east,  in  the  county  of 
Cook  and  State  of  Illinois,  with  buildings,  if  any  situated 
thereon,  at  a  sale  of  lots  and  lands  (held  in  pursuance  to  law) 
for  taxes  and' costs  due  the  city  of  Chicago  for  general  and 
special  purposes  for  the  municipal  year,  1858,  and  that  the 
time  of  redemption  thereof  will  expire  on  the  17th  day  of 
March,  1859.   . 

"Yrs,  &c,  F.  R.  "WILSON." 

H.  F.  Lewis,  the  agent  of  "Wilson,  made  affidavit  on  the 
12th  of  January,  1860,  that  he,  as  agent,  served  a  notice,  of 
which  the  above  is  a  copy,  on  C.  Reisig,  whom  he  believed  to 
be  the  occupant  of  the  premises,  and  also  that,  on  the  first  day 
of  September,  1859,  he  served  a  similar  notice  on  Charles 
McDowell,  whom  he  believed  to  be  the  administrator  of  the 
estate  of  John  Dempsey,  to  whom  the  estate  was  assessed. 

This  notice  is  liable  to  the  grave  objection  that,  if  it  truly 
stated  the  time  when  the  redemption  expired,  which  is  required 
by  the  constitution  to  be  stated  in  the  notice,  that  time  was 
the  day  the  notice  alleged  the  sale  to  have  been  made. 

That  the  time  of  redemption  was  not  truly  stated,  is  appa- 
rent, for  if  the  lot  was  sold  on  the  17th  of  March,  1859,  the 
time  of  redemption  would  expire  on  the  17th  of  March,  1861. 
By  the  notice,  the  person  on  whom  it  was  served  would  gain 
no  valuable  information.  It  is  not  such  a  notice  as  required 
by  the  constitution.  The  proof  is,  that  Reisig  cultivated  this 
lot  as  a  garden  from  1858,  paying  rent  to  Dempsey  up  to  his 
death  in  January,  1859,  and  afterwards  to  McDowell,  the 
executor,  for  some  time,  and  then  to  Joseph  Dempsey  up  to 
the  time  he  quit  the  possession  in  1864.  The  notice  served 
on  McDowell,  the  executor,  Lewis  swears  was  similar  to  that 
served  on  Reisig,  and,  of  course,  void.    Reisig  swears  that  no 
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notice  of  any  kind  was  ever  served  upon  him,  or  any  member 
of  his  family,  in  relation  to  these  premises. 

This  is  a  case  where  the  true  owner  of  the  premises,  from 
all  that  appears  in  the  record,  was  a  resident  of  the  county  in 
which  the  tax  sale  was  made,  or  if  not  an  actual  resident,  had 
a  tenant  in  possession  of  the  premises.  The  notice,  such  as 
required  by  the  constitution,  should  have  been  served  upon 
him. 

There  is  sufficient  evidence  in  the  record  that  the  owner  of 
the  premises  was  a  resident  of  the  city  of  Chicago  at  the  time  of 
the  sale  for  taxes,  and  so  continued,  and  could  have  been  found 
upon  reasonable  inquiry.  A  notice,  then,  should  have  been 
served  upon  him.  A  publication  in  the  newspaper,  to  the 
deceased  Dempsey,  amounted  to  nothing,  a  living  Dempsey 
being  resident,  on  whom  the  notice  could  have  beer;  served  as 
the  owner.  This  provision  of  the  constitution  was  intended  for 
wise  purposes — to  prevent  owners  of  land  from  being  deprived 
of  their  titles,  except  upon  actual  notice,  if  practicable  to  give 
it,  or  by  constructive  notice  in  some  newspaper  if  he  be 
an  absentee.  The  officer  authorized  to  make  this  deed  had 
no  right  to  dispense  with  this  requirement  of  the  constitution, 
nor  can  the  purchaser  at  the  sale  claim  any  rights,  or  obtain 
a  deed,  until  he  shall  show,  when  challenged,  that  the  notice, 
either  actual  or  constructive,  was  given.  Appellant  was  claim- 
ing a  paramount  title,  and  to  make  it  out,  he  must  show  a 
strict  compliance  with  all  the  requirements  of  the  constitu- 
tion and  laws. 

This  he  has  failed  to  do. 

It  is  further  objected  by  appellant,  that  the  defendant  had 
no  right  to  question  the  deed  without  first  showing  that  he 
had  paid  all  the  taxes  due  and  assessed  upon  the  lot ;  that 
such  is  the  requirement  of  the  ordinances  of  the  city,  and  of 
the  revenue  law  of  the  State. 

That  provision  of  the  general  revenue  law  has  long  remained 
a  dead  letter  upon  the  statute  book,  and  is  not  considered  of 
any  validity,  the  effect  of  it  being  to  compel  a  man  to  buy 
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justice.  This  no  one  can  be  compelled  to  do  under  our 
organic  law.  By  that  it  is  declared,  that  every  person  in  this 
State  ought  to  obtain  right  and  justice  freely,  and  without 
being  obliged  to  purchase  it,  completely  and  without  denial, 
promptly  and  without  delay,  conformably  to  the  laws.  Should 
justice  be  denied  to  him  who  has  not  wherewithal  to  pay  for 
it  ?  The  conditions  imposed  by  this  act  deprive  a  poor  man 
of  justice,  and  has  no  sanction  in  the  constitution. 

Appellant  failing  to  make  out  title,  the  judgment  against 
him  was  correct,  and  it  must  be  affirmed. 

Judgment  affirmed. 


Charles  Ballance 

v. 

Michael  Flood. 


1.  Possession — tohether  it  extends  to  newly  purchased  adjoining  lands. 
The  principle  that  when  a  party  purchases  land  adjoining  a  tract  of  which 
he  was  already  in  the  occupancy,  he  will  be  considered  as  at  once,  in  point 
of  law,  in  possession  of  the  newly  acquired  tract,  is  true  only  when  the 
latter  tract  is  vacant,  or  at  least  not  held  under  an  adverse  possession. 

2.  Ejectment — effect  of  the  plaintiff  showing  an  outstanding  title,  upon 
his  right  of  recovery.  A  defendant  may  protect  his  possession,  in  an  action 
of  ejectment,  by  showing  an  outstanding  title.  And  so,  if  a  plaintiff  intro- 
duces proof  of  a  title  in  a  third  person,  with  which  he  fails  to  connect  him- 
self, such  proof  will  be  fatal  to  a  recovery. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
S.  D.  Puteebatjg-h,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  Charles  Ballance  pro  se. 
4 — 52nd  III. 


50  Ballance  v.  Flood.  [Sept.  T., 

Opinion  of  the  Court. 

Mr.  D.  McCullock,  for  the  appellee. 

Mr.  Justice  Lawjrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment.  The  declaration  contained 
two  counts — one  in  the  name  of  Langworthy,  the  other  in 
that  of  Ballance.  Langworthy  died  pending  the  suit,  and 
his  heirs  were  made  parties.  The  verdict  and  judgment  were 
for  the  defendant,  and  Ballance  appealed. 

On  the  trial,  the  plaintiffs  introduced  a  patent  from  the 
United  States  to  Langworthy,  issued  in  1840.  Ballance  did  not 
connect  himself  in  any  mode  with  this  patent,  but  relied  on 
proof  of  a  possession  prior  to  that  of  defendants  for  recovery 
on  the  count  in  his  own  name.  The  defendant  relied  upon 
the  twenty  years  statute  of  limitation  as  a  defense  against  the 
heirs  of  Langworthy,  and  also  upon  evidence  of  a  prior  pos- 
session in  the  Bartons,  under  whom  he  held,  as  against  Bal- 
lance. The  evidence  upon  the  question  of  possession  is  very 
contradictory,  and  it  would  answer  no  useful  purpose  to  review 
it.  It  is  sufficient  to  say,  it  is  so  conflicting  as  clearly  to  make 
it  improper  for  us  to  set  aside  the  verdict  because  unsustained 
by  the  testimony.  It  is  certain  that  the  heirs  of  Barton, 
under  whom  the  defendant  held,  obtained  a  deed  from  the 
United  States  Marshal  in  "December,  1844,  reciting  a  judg- 
ment and  alias  fi.  fa.  against  the  patentee,  Langworthy,  and 
although,  in  the  absence  of  the  judgment  and  execution,  this 
deed  was,  in  itself,  no  evidence  of  title,  it  defined  the  charac- 
ter and  extent  of  their  possession.  The  conflict  in  the  evi- 
dence is  in  regard  to  the  fact  of  possession  during  the  requisite 
time,  and  on  that  point  we  must  accept  the  finding  of  the 

.Fry- 
It  is  claimed,  however,  that  the  court  erred  in  refusing  the 
following  instructions  asked  by  the  plaintiff: 

"  1".  It  is  a  principle  of  law  that  when  a  man  owns  and  has 
actual  possession,  by  occupancy,  of  a  tract  of  land,  and  buys 
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another  adjoining  tract,  the  newly  purchased  tract  becomes 
attached  to  the  original  tract,  and  he  is  at  once,  in  point  of 
law,  in  possession  of  the  newTly  acquired  tract,  without  any 
inclosure  put  upon  it. 

"  1$>  Prior  possession  is  evidence  of  a  fee ;  and  if  the  jury 
believe  said  Ballance  was  in  possession  when  said  Leonard, 
under  Bartons,  took  possession  as  detailed,  plaintiff  is  entitled 
to  recover. 

"  2.  If  the  jury  believe  from  the  evidence,  that  the  witness 
Kouse  occupied  the  northwest  quarter  of  section  23,  and  the 
south  half  of  the  S.  W.  quarter  of  sec.  14,  in  T.  9  K  of  E.  8 
E.  of  the  4th  principal  meridian,  and  conveyed  them  both  to 
plaintiff  Ballance,  by  the  deed  given  in  evidence,  and  there 
were  then  inclosures  and  a  house  on  said  N".  W.  quarter  of 
sec.  23,  which  Ballance  took  possession  of  and  held  np  to  the 
time  when  he  commenced  this  suit,  then  he  was  in  the  legal 
possession  of  said  S.  \  of  the  S.  W.  quarter  of  sec.  14." 

The  first  of  the  foregoing  instructions  was  properly  refused, 
because  too  general.  The  principle  therein  announced  is  true 
only  where  the  newly  purchased  tract  is  vacant,  or  at  least  not 
held  under  an  adverse  possession.  Here  that  was  the  very 
point  in  dispute. 

The  next  instruction  was  also  too  general.  It  directed  a 
verdict  for  the  plaintiff,  Ballance,  in  case  he  was  in  possession 
at  a  particular  date,  without  reference  to  the  question  whether 
the  Bartons,  under  whom  the  defendant  held,  had  had  a  prior 
possession,  as  claimed  by  the  defendant. 

The  last  instruction,  if  given,  would  have  tended  to  mislead 
the  jury  by  declaring  the  possession  of  Ballance  in  a  certain 
contingency,  the  "  legal "  possession.  Whether  it  would  have 
been  the  legal  possession  depended  on  other  matters  besides 
those  enumerated  in  the  instruction. 

The  instruction  asked  in  regard  to  the  marshal's  deed  was 
given  in  another  form. 
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The  appellant  also  objects  to  the  third  instruction  given  for 
the  defendant,  which  was  as  follows : 

3.  The  jury  are  further  instructed  that  the  plaintiffs  have, 
by  the  introduction  of  the  patent,  shown  a  title  in  fee  simple, 
in  Augustus  Langworthy ;  and  unless  the  plaintiff,  Ballance, 
has  shown  himself  in  some  way  connected  with  the  title  so 
shown  in  Langworthy,  or  unless  he  has  shown  himself,  or 
those  under  whom  he  claims,  to  have  been  in  the  open  and 
exclusive  possession  of  the  same  for  a  period  of  twenty  years, 
he  can  not  recover  any  portion  of  the  premises  in  his  own 
name." 

The  appellant  has  no  right  to  complain  of  the  foregoing 
instruction.  It  is  a  proper  application  of  the  general  rule, 
that  the  defendant  may  protect  his  possession,  in  an  action  of 
ejectment,  by  showing  an  outstanding  title.  Whether  a  mere 
trespasser  upon  the  possession  of  another  can  make  this  defense 
has  been  sometimes  denied,  as  in  Jackson  v.  Hardee,  4  Johns. 
20.  It  is  unnecessary  here  to  consider  whether  the  rule  should 
be  thus  qualified,  as,  in  this  case,  the  appellant  himself  intro- 
duced the  patent  for  the  purpose  of  recovering  under  his  first 
count,  and  having  thus  introduced  it  as  proof  of  a  title  still 
subsisting  in  the  heirs  of  the  patentee,  he  can  not  complain  of 
the  court  for  accepting  his  own  proof  as  fatal  to  a  recovery 
on  the  count  in  his  own  name. 

Moreover,  it  is  apparent  this  instruction  worked  the  appel- 
lant no  prejudice,  for  the  jury  found  not  only  against  Ballance 
on  the  count  in  his  own  name,  but  also  against  the  heirs  of 
the  patentee  on  the  first  count.  Yet  they  had  been  instructed 
by  the  court  to  find  for  the  heirs  on  that  count,  unless  they 
believed  there  had  been  an  adverse  possession  by  the  defend- 
ant, and  by  the  persons  under  whom  he  claimed,  for  twenty 
years  prior  to  the  commencement  of  the  suit.  This  was  the 
only  defense  to  that  count,  and  the  jury,  by  finding  for  the 
defendants  on  that  count,  of  course,  found  there  had  been 
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such  adverse  possession,  and  this  finding  necessarily  disposed, 
also,  of  the  second  count,  independently  of  the  question  of 
an  outstanding  title. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Commercial  Insurance  Company 
v. 
Anna  Spankneble. 


1.  Insurance — whether  a  married  woman  is  the  absolute  owner  of  her  own 
realty.  A  married  woman  may  insure  a  building  which  she  owns,  and 
which  is  situate  upon  ground  to  which  she  holds  the  title  in  fee,  and  she 
will  be  regarded  as  being  the  absolute  owner  of  such  property,  and  within 
the  requirement  in  a  policy  thereon,  which  provides  that  if  the  interest  of 
the  assured  be  not  an  absolute  ownership,  it  should  be  so  stated  in  writing, 
with  the  true  title  of  the  assured,  although  her  husband  may  have  acquired 
an  estate  by  the  curtesy  in  the  premises  before  the  passage  of  the  married 
woman's  act  of  1861. 

2.  Same — of  the  description  of  an  interest  in  a  trustee.  A  policy  issued 
to  the  owner  of  property,  contained,  in  the  body  of  it,  this  clause :  "  Loss, 
if  any,  payable  to  Elias  Greenebaum,  trustee,  as  his  interest  may  appear." 
This  was  held  to  be  a  sufficient  description  of  the  interest  of  G-reenebaum, 
who  held  a  deed  of  trust  upon  the  property,  and  a  compliance  with  a  con- 
dition in  the  policy  that  an  interest  in  the  premises  less  than  an  absolute 
estate  must  be  stated  therein. 

3.  Same — effect  of  notice  to  an  agent — and  of  omissions  by  him.  Notice 
to  an  insurance  agent  who  issues  a  policy,  of  facts  relating  to  the  subject 
matter  of  the  insurance,  is  notice  to  the  company,  and  if  he  fails  to  properly 
state  them  in  the  policy  when  relied  upon  and  trusted  to  do  so,  the  com- 
pany should  not  be  permitted  to  escape  liability  on  that  ground. 

4.  So,  where  the  conditions  of  a  policy  required  the  interest  of  the 
assured  to  be  stated  therein,  if  it  was  less  than  an  absolute  ownership  of 
the  premises,  the  company  can  not  avail  of  an  omission  of  the  agent  to 
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state  such  lesser  estate,  if  lie  knew  the  fact  in  respect  thereto  at  the  time  he 
wrote  the  policy.  The  case  of  The  Illinois  Mut.  Fire  Ins.  Co.  v.  The  Mar- 
seilles Manufg.  Go.  1  Gilm.  236,  is  not  in  conflict  with  this  doctrine. 

5.  Nor  is  it  essential,  as  was  said  in  the  case  in  1  Gilm.  236,  that  the  infor- 
mation should  be  contained  in  the  application,  as  the  case  of  Atlantic  Ins.  Co. 
v.  Wright,  22  111.  463,  holds  that  if  the  facts  were  known  to  the  agent  who 
made  the  survey  and  filled  up  the  application,  and  they  were  omitted  by 
him,  the  insurer  could  not  avoid  paying  the  loss  for  that  reason. 

6.  Same — prohibition  of  a  sale  of  the  property  insured.  A  policy  upon  a 
building  occupied  as  a  brewery,  covered,  also,  a  steam  boiler  and  connec- 
tions, vats,  tubs,  &c,  contained  in  the  building,  and  stated,  as  one  of  the 
conditions,  that  "in  case  of  any  sale,  alienation,  transfer,  conveyance  or 
change  of  title  in  the  property  insured,''  the  insurance  should  be  void. 
This  was  held  to  relate  alone  to  the  real  estate,  and  did  not  operate  as  a 
prohibition  of  the  sale  of  the  articles  of  personal  property  covered  by  the 
policy. 

7.  But  the  various  articles  were  separately  insured,  the  risk  on  each 
being  specified,  and  if  the  condition  prohibiting  the  sale  did  relate  to  the 
personalty,  it  would  be  a  fair  and  reasonable  construction  to  say  that  the 
sale  named  in  the  condition  referred  to  each  item  of  separate  insurance, 
and  that  the  sale  of  one  class  separately  insured  would  not  affect  the  others. 

8.  And  where  the  assured  was  a  married  woman,  a  sale  of  property, 
even  if  within  the  prohibition,  made  by  her  husband,  without  her  procure- 
ment or  consent,  would  not  affect  her  rights  under  the  policy. 

9.  Nor  would  a  mortgage  upon  the  realty  constitute  a  sale  or  transfer 
thereof,  within  such  a  prohibitory  clause.  And  in  this  case,  especially,  such 
a  construction  would  be  excluded  by  an  explanatory  clause  in  the  policy; 
which  was,  that  "  an  entry  for  foreclosure  of  mortgage,  or  the  levy  of  an 
execution,  or  an  assignment  for  the  benefit  of  creditors,  shall  be  deemed  an 
alienation  of  the  property." 

10.  Same — as  to  a  continued  occupancy  of  the  premises  insured.  Under 
a  clause  in  a  policy  upon  a  brewery,  which  provided  that  if  the  premises 
should  be  vacant  or  without  occupant  during  the  term  of  insurance,  the 
policy  should  become  void,  if  the  premises  were  in  the  same  condition  in 
that  respect  at  the  time  of  the  loss  they  were  when  the  policy  was  issued, 
and  such  condition  was  known  to  the  agent  at  the  time,  the  right  of  recov- 
ery by  the  assured  will  not  be  affected  by  the  fact  that  the  premises  were 
without  an  occupant  at  the  time  of  the  loss. 

11.  But  where  the  building  insured  was  used  as  a  brewery,  and  was  not 
occupied  as  a  residence  when  insured,  it  can  not  be  said  it  had  become 
vacant,  because  no  one  resided  in  the  brewery  when  it  was  destroyed. 
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Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A  Portek,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below 
by  Anna  Spankneble  against  the  Commercial  Insurance  Com- 
pany, to  recover  upon  a  policy  upon  premises  occupied  as  a 
brewery. 

The  following  are  the  conditions  in  the  policy,  referred  to 
in  the  opinion  of  the  court : 

"  And  it  is  further  agreed  that  in  case  the  above  mentioned 
premises,  at  any  time  after  the  making  of  and  during  the  time 
this  policy  would  otherwise  continue  in  force,  shall  from  any 
cause  be  vacant  or  without  occupant,  unless  notice  of  the  same 
shall  first  have  been  given  this  company,  and  mentioned  in 
or  indorsed  upon  this  policy,  this  insurance  shall  be  void  and 
of  no  effect. 

"  And  that  this  policy  is  made  and  accepted  upon  and  in 
reference  to  the  application,  plan,  description  or  survey  filed 
in  this  office,  and  the  terms  and  conditions  hereunto  annexed, 
which  are  to  be  used  and  resorted  to  in  order  to  explain  the 
rights  and  obligations  of  the  parties  hereto,  in  all  cases  not 
herein  otherwise  specially  provided  for. 

"  If  the  premises  insured  are  held  upon  lease,  or  upon  leased 
ground,  or  the  interest  of  the  assured  is  not  one  of  absolute 
ownership,  or  if  it  be  equitable,  it  must  be  so  stated  to  the 
company  in  writing  with  the  true  title  of  the  assured  and  the 
extent  of  his  interest,  and  so  expressed  in  this  policy  in  writing, 
otherwise  the  insurance  shall  be  void. 

"And  in  case  of  any  sale,  alienation,  transfer,  conveyance, 
or  change  of  title  in  the  property  insured  by  this  company 
or  of  any  interest  therein,  such  insurance  shall  be  void  and 
cease.  And  an  entry  for  foreclosure  of  mortgage,  or  the  levy 
of  an  execution,  or  an  assignment  for  the  benefit  of  creditors 
shall  be  deemed  an  alienation  of  the  property." 


56  Com.  Ins.  Co.  v.  Spankneble.  [Sept.  T., 

Opinion  of  the  Court. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
The  company  appealed. 

Mr.  O.  B.  Sanstjm,  for  the  appellants. 

Messrs.  Kosenthal  &  Pence,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee  in  the 
Superior  Court  of  Chicago,  against  appellants,  to  recover  on  a 
policy  of  insurance  for  a  loss  of  the  insured  property  by  fire. 
The  policy  covered  a  three  story  frame  building,  occupied  as 
a  brewery,  a  steam  boiler  and  connections,  vats,  tubs,  coolers, 
barrels  of  malt,  barley  and  hops,  all  contained  in  the  build- 
ing, "loss,  if  any,  payable  to  Elias  Greenebaum,  trustee,  as 
interest  may  appear,"  for  the  period  of  one  year  from  the 
twenty-first  of  November,  1866.  The  policy  contained  a 
number  of  conditions.  They  provided  that  if  after  making 
the  policy  and  during  its  continuance,  the  property  should 
become  vacant  or  ceased  to  be  occupied,  unless  notice  should 
be  given  the  company  and  mentioned  in  or  endorsed  upon  it, 
the  policy  should  become  void. 

Another  provided  that  if  the  premises  were  held  by  lease, 
or  upon  leased  grounds,  or  the  interest  of  the  assured  was  not 
an  absolute  ownership,  it  should  be  so  stated  in  writing,  with 
the  true  title  of  the  assured.  And  also,  that  in  case  of  any 
sale,  alienation,  transfer,  conveyance  or  change  of  title  to  the 
property  insured,  such  insurance  should  be  void.  And  an 
entry  under  a  foreclosure  of  mortgage,  or  the  levy  of  an 
execution,  or  an  assignment  for  the  benefit  of  creditors  should 
be  regarded  an  alienation  of  the  property.  It  appears  that  a 
fire  occurred  on  the  twenty-seventh  of  July,  after  the  policy 
was  issued,  and  destroyed  the  property. 

It  is  first  urged  that  notwithstanding  appellee  owned  the 
fee  to  the  premises,  before  her  marriage,  her  estate  in  the 
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premises  was  not  absolute,  because  by  the  marriage  and  the 
birth  of  a  child  the  husband  had  become  entitled  at  her  death, 
to  hold  as  a  tenant  by  the  curtesy,  and  entitled  to  a  joint 
occupancy  during  their  lives.  We  are  at  a  loss  to  see  how 
such  tacts  could  render  her  title  or  estate  contingent.  She 
held  the  title  in  fee  simple  absolute.  And  although  the  hus- 
band had  the  right  during  marriage  to  occupy  the  property 
jointly  with  her,  that  did  not  render  her  absolute  estate  contin- 
gent. ~No  one  would  say  that  under  such  a  provision  in  a  policy 
issued  to  a  married  man  he  could  not  recover,  because  his 
wife  had  a  contingent  right  to  dower  in  the  premises. 

Again,  it  appears  that  the  agents  of  the  company  were 
apprised  of  the  fact  that  appellee  was  a  married  woman  when 
the  policy  was  issued.  The  husband  of  appellee  went  to 
appellants'  business  office  with  Mr.  Foreman,  and  said  to  the 
secretary  of  the  company  that  they  wanted  the  policy  changed 
to  his  wife's  name,  and  her  name  was  written  in  the  policy  by 
the  agent  of  the  company.  Knowing  the  fact  when  he  tilled 
up  the  policy,  if  the  company  deemed  it  important,  he  should 
have  so  stated  the  title.  To  permit  the  company,  when  the 
omission  was  by  their  own  agent,  to  now  avoid  the  payment 
of  the  loss  for  the  neglect  of  their  agent  would  amount  to  a 
fraud.  Those  unskilled  in  the  technical  terms  of  the  law 
should  only  be  required  to  state  facts  to  the  agent,  and  if  he 
fails  to  properly  state  them  in  the  policy  when  relied  upon 
and  trusted  to  do  so,  the  company  should  not  be  permitted  to 
escape  liability  on  that  ground. 

This  was  the  rule  announced  in  the  case  of  Atlantic  Insur- 
ance Co.  v.  Wright,  22  111.  463.  It  would  be  a  fraud  to  permit 
the  company  to  receive  the  premium,  when  they  knew  that 
the  policy  was  not  binding,  and  which  they  never  intended  to 
pay.  Such  bodies  act  through  officers  or  agents  only,  and 
notice  to  the  agent  is  the  only  knowledge  the  company  could 
have,  and  his  knowledge  in  regard  to  the  transaction  must 
bind  the  company. 


58  Com.  Ins.  Co.  v.  Spankneble.  [Sept.  T., 

Opinion  of  the  Court. 

As  to  the  objection  that  Greenebaum  held  a  deed  of  trust  on 
the  property  and  therefore  the  condition  was  violated,  it  is  a 
sufficient  answer  to  say  that  it  was  not  only  known  to  the 
agent,  but  he  in  effect  so  stated  the  fact  in  the  body  of  the 
policy.  There  was  inserted  in  writing  in  the  body  of  the 
policy  this  language  :  "Loss,  if  any,  payable  to  Elias  Greene- 
baum, trustee,  as  his  interest  may  appear." 

From  this  language,  can  there  be  any  doubt  that  he  was 
stated  to  be  a  trustee  of  the  property  ?  "We  presume  all  persons 
would  so  understand  the  clause,  and  that  it  would  be  diffi- 
cult to  give  it  any  other  interpretation.  It  asserts  that  he  was 
a  trustee  and  had  an  interest,  and  if  a  loss  occurred  payment 
was  to  be  made  to  him  as  his  interest  should  appear.  It  may 
not  be  as  formal  and  artistically  drawn  as  if  it  had  been  done 
by  counsel,  but  nevertheless  it  must  be  regarded  as  sufficiently 
expressed  in  the  policy  under  the  condition  imposed* 

Nor  does  the  case  of  The  III.  Mut.  Fire  Ins.  Co.  v.  The 
Marseilles  Manufg  Co.,  1  Gilm.  236,  conflict  with  the  views 
here  expressed.  That  case  holds  that  where  the  assured  has 
a  less  estate  than  an  unincumbered  fee  in  the  premises,  it  is 
his  duty  to  disclose  the  fact  to  the  insurer.  In  this  case  all 
the  facts  were  sufficiently  disclosed. 

That  the  information  should  be  contained  in  the  application 
as  is  there  said,  is -not  always  true,  as  the  case  of  the  Atlantic 
Ins.  Co.  v.  Wright,  supra,  holds  that  if  the  facts  were  known  to 
the  agent  who  made  the  survey  and  filled  up  the  application, 
and  they  were  omitted  by  him,  the  insurer  could  not  avoid 
paying  the  loss  for  that  reason. 

It  was  next  insisted  that  the  policy  was  rendered  void  by 
the  sale  of  the  boiler  and  building  to  Klausen.  An  examina- 
tion of  the  evidence  shows  that  although  appellee  says  in  her 
examination  after  the  fire,  by  the  attorney  of  the  company, 
that  her  husband  sold  the  property,  still,  she,  at  the  same 
time,  says  they  owed  Klausen,  and  the  house  was  never 
moved;  and  she  further  says  that  Klausen  paid  no  money. 
That  was  an  examination,  without  any  cross  examination,  and 
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when  those  conducting  it  are  under  no  obligation  to  reduce  it 
all  to  writing  it  is  not  entitled  to  be  read  in  evidence  unless 
signed  by  the  party,  and  it  is  then  to  be  regarded  of  less  weight 
than  an  examination  regularly  conducted  in  court,  where  a 
cross  examination  is  had.  A  party  examined  as  appellee  was, 
may  be,  and  generally  is,  not  fully  apprised  of  the  importance 
of  many  facts  that  might  be  stated  in  explanation  that  would 
give  a  very  different  force  to  the  statement. 

It  nowhere  appears  that  a  valid  sale  of  the  house  was  made. 
It  does  not  appear  that  such  an  instrument  was  executed  as 
would  pass  the  title,  nor  was  it  severed  from  the  freehold,  of 
which  it  was  a  part.  Again,  from  an  examination  of  the  testi- 
mony of  the  husband,  although  he  admitted  it  to  be  a  sale,  still, 
taking  his  testimony  altogether,  we  are  satisfied  that  the  bill  of 
sale,  as  he  calls  it,  was  only  intended  as  a  mere  security.  This  is 
rendered  more  apparent  because  he  says  Klausen  came  to  him 
afterwards  and  asked  him  how  much  he  must  have  for  the 
boiler,  and  on  being  informed,  Klausen  sold  it.  If  it  had 
been  his,  why  ask  the  former  owner  how  much  he  must  have 
on  the  sale  ?  Again,  the  policy  was  to  the  appellee,  and  there 
is  no  pretense  that  she  ever  sold  or  authorized  the  property  to 
be  sold.  And  surely  a  policy  containing  such  a  condition 
can  not  be  defeated  by  a  stranger  to  the  transaction.  Nor 
should  it  be  by  a  husband,  whose  right  to  sell  and  dispose  of 
the  wife's  realty  is  not  recognized. 

It  will  be  observed  that  the  various  articles  of  property 
were  separately  insured ;  and  on  this  boiler  there  was  five 
hundred  dollars  risk,  named  and  separately  specified.  Under 
such  a  policy,  even  if  the  condition  related  to  the  personalty, 
it  would  but  be  a  fair  and  reasonable  construction  to  say  that 
the  sale  named  in  the  condition  referred  to  each  item  of 
separate  insurance,  and  that  the  sale  of  one  class  separately 
insured  would  not  affect  the  others.  But  the  clause  under 
consideration  obviously  relates  alone  to  the  real  estate.  It 
refers  to  sale,  conveyance,  alienation,  transfer  or  change  of 
title,  in  the  property  insured.     But  if  such  is  not  the  true 
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construction,  as  the  boiler  was  alone  sold,  it  only  rendered  the 
insurance  on  it  void. 

If  a  mortgage  was  given  on  the  house,  that  would  not  be  a 
sale,  alienation,  conveyance,  transfer,  or  change  of  title,  such 
as  was  prohibited  by  this  clause.  The  explanatory  clause 
would  exclude  such  a  construction.  It  says  an  entry  for  a 
foreclosure  of  a  mortgage,  or  a  levy  on  execution,  or  assign- 
ment for  the  benefit  of  creditors,  shall  be  deemed  an  alienation 
of  the  property.  JBut  it  does  not  say  that  a  mortgage  shall  be 
so  regarded.  See  Smith  v.  Mut.  F.  Ins.  Co.  50  Maine,  96  ; 
Masters  v.  Madison  Ins.  Co.  11  Barb.  624;  Itollinsv.  Colum- 
bian Ins.  Co.  5  Foster,  204  ;  Ayersv.  Hartford  Fire  Ins.  Co.  17 
Iowa,  180.  These  authorities  hold  that  a  mortgage  does  not 
operate  as  such  a  sale  or  transfer  of  property  as  to  bring  a  policy 
within  such  a  prohibitory  clause.  A  party  claiming  such  a 
forfeiture  is  stricti  juris,  and  must  bring  himself  strictly  within 
the  clause  of  forfeiture  to  defeat  the  right. 

As  to  the  objection  that  the  premises  were  unoccupied  when 
the  fire  occurred,  it  is  a  sufficient  answer  to  say  that  the 
brewery  was  in  the  same  condition  when  the  fire  occurred  that 
it  was  when  the  policy  was  issued,  and  the  agent  of  the  com- 
pany was  informed  of  its  condition  when  he  issued  the  policy. 
The  company  took  the  premium,  knowing  the  condition  of  the 
premises,  and  their  condition  being  the  same  when  destroyed 
by  the  fire,  they  should  not  be  permitted  to  escape  liability  on 
that  ground.  The  premises  were  no  more  vacant  or  unoccu- 
pied at  the  time  of  the  fire  than  when  the  insurance  was 
effected.  They  were  not  occupied  as  a  residence  when 
insured,  and  it  surely  cannot  be  said  that  they  had  become 
vacant  because  no  one  resided  in  the  brewery  when  it  was 
destroyed.  The  policy  used  was  no  doubt  a  blank  intended 
for  the  insurance  of  a  residence,  and  although  this  clause  was 
not  strictly  applicable  to  a  brewery  in  which  no  one  lived,  it 
was  not  stricken  out  at  the  time  the  blanks  were  filled,  and 
the  policy  was  delivered. 
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Appellee,  although  a  married  woman,  could  insure  her  prop- 
erty. It  seems  to  have  been  her  property,  as  well  the  land  as 
the  improvements.  In  Emerson  v.  Clayton,  32  111.  493,  it  was 
held  that  a  married  woman  has  the  sole  control  of  her  separate 
property.  And  this  being  true,  and  the  statute  has  so  declared, 
she  necessarily  has  the  undoubted  right  to  insure  it,  although 
owned  by  her  before  her  marriage,  and  although  her  husband 
acquired  a  life  estate  in  it  before  the  adoption  of  the  act  known 
as  the  married,  woman's  law. 

The  evidence  fails  to  show  that  the  husband  of  appellee 
burnt  the  property.  It  is  true  his  son  swears  he  did.  Bat 
it  appears  the  young  man  had  been  guilty  of  repeated 
larcenies,  and  was  impeached  by  a  large  number  of  witnesses 
acquainted  with  his  character  for  truth  and  veracity,  who 
swear  it  was  bad,  and  they  could  not  believe  him  under  oath. 
"We  think  he  was  effectually  impeached  and  that  his  testimony 
was  unworthy  of  belief,  and  the  jury  did  right  in  disregarding 
it.  To  give  it  credit  would  be  to  blot  out  all  distinction 
between  character  for  virtue,  honesty  and  veracity,  and 
character  for  crime,  immorality  and  falsehood. 

"We  have  been  unable  to  perceive  any  error  in  this  record, 
after  a  careful  examination  of  all  the  points  presented  and 
urged  by  appellants'  counsel,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Samuel  Rawson  et  al. 

v. 

Mary  Ann  Rawson  et  al.  Executors. 


1.  Wills — of  a  bequest  "  to  my  heirs  at  law  according  to  the  statute" — 
who  shall  take  under  the  will.  A  will  containing  no  specific  devises  or 
bequests,  but  simply  appointing  the  executors  to  administer  the  estate, 
and  directing  the  payment  of  the  debts  of  the  testator,  provided  as  follows : 
"  And  the  remainder  or  balance  of  my  interest  of  every  kind  whatsoever, 
may  be  distributed  to  my  heirs  at  law  according  to  the  statute  of  Illinois 
for  such  case  made  and  provided :"  Held,  that  such  a  direction  is  equivalent 
to  a  devise  or  bequest  to  those  who  would  take  the  estate  under  our  statute 
of  distributions  if  the  estate  were  intestate. 

2.  The  rule  is,  if  there  be  no  words  in  any  part  of  a  will  to  control,  the 
words  or  terms  used  must  be  interpreted  according  to  their  strict  and  tech- 
nical import.  So  construing  them,  the  persons  appointed  by  law  to  suc- 
ceed to  an  estate,  as  in  case  of  intestacy,  are  the  persons  designated. 

3.  An  estate  left  in  such  a  condition,  as  to  the  disposition  of  it,  is  to  all 
intents  and  purposes  an  intestate  estate. 

4.  Descents — whether  a  widow  icill  inherit  personal  property  from  her 
husband,  under  tlie  4:Qt7i  section  of  the  statute  of  wills.  Where  a  will  leaves 
the  property  of  the  testator,  which  consisted  of  personalty  alone,  to  be 
distributed  to  his  heirs  at  law  according  to  the  statute  of  descents,  thereby 
leaving  his  estate  intestate,  and  the  testator  died,  leaving  a  widow,  but  no. 
child  or  children,  or  descendants  of  a  child  or  children,  the  widow  will  take 
the  entire  estate,  as  the  heir  of  her  husband,  under  the  46th  section  of  the 
statute  of  wills. 

5.  Same — effect  of  the  act  of  1847  upon  the  rights  of  the  widow  in  that 
respect.  The  act  of  February  11,1847,  entitled,  "  An  act  to  amend  an  act 
concerning  wills,"  was  not  intended  to  abridge  the  rights  of  the  widow  as  an 
heir  under  the  statute  of  descents,  but  to  enlarge  her  dower  rights,  and  did 
not  operate  to  repeal  the  46th  section  of  the  statute  of  wills,  which  pre- 
scribes the  contingencies  upon  which  the  widow  may  become  the  heir  of 
her  husband. 

6.  Merely  because  there  may  be  an  inconsistency  between  the  act  of 
1847,  in  its  provisions  respecting  the  widow,  and  the  statute  of  descents  of 
1845,  will  not  authorize  the  construction  that  the  latter  was  repealed  by  the 
former  by  implication,  inasmuch  as  the  two  acts  are  not  on  the  same  sub- 
ject, the  subject  of  the  act  of  1847  being  the  widow's  dower,  while  that  of 
the  act  of  1845  is  not  dower,  but  inheritance. 
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7.  Repeal  of  statutes — by  implication.  If  the  rule  be,  as  it  undoubt- 
edly is,  that  a  subsequent  act  on  the  same  subject,  will  not  be  held  to  repeal 
a  former  act  by  implication,  unless  the  new  act  contains  provisions  contrary 
to,  or  irreconcilable  with,  those  of  the  former  act,  with  much  more  force 
and  propriety  may  it  be  argued  that  a  subsequent  act,  not  on  the  same  sub- 
ject, shall  not  be  construed  to  repeal  a  former  act  by  mere  implication. 

"Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 


Messrs.  Bates  &  Towslee,  for  the  plaintiffs  in  error. 

Messrs.  Spafford  &  McDaid  and  Messrs.  Beckwith,  Ayer 
&  Kales,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  in  the  Superior  Court  of  the  city 
of  Chicago,  filed  by  the  plaintiffs  in  error  against  the  defendants 
in  error,  executors  of  the  last  will  and  testament  of  Erastus 
Eawson,  deceased,  alleging  that  he  died  in  July,  1863,  leav- 
ing a  last  will  and  testament,  and  leaving  the  defendant,  Mary 
Ann  Eawson,  his  widow,  but  leaving  no  children,  or  descend- 
ants of  a  child  or  children,  and  leaving  Samuel  Eawson,  his 
father,  Lydia  Eawson,  his  mother,  and  the  others  named  com- 
plainants in  the  bill,  his  brothers  and  sisters.  Eawson  died 
leaving  personal  property  only.  It  is  alleged  in  the  bill 
that  the  will  was  admitted  to  probate,  and  that  the 
executors  named  in  it,  the  defendants  in  the  bill,  were  duly 
appointed,  and  entered  upon  the  discharge  of  their  duties  as 
such. 

It  is  further  alleged  that  the  widow  of  the  testator  did  not 
renounce  the  provisions  of  the  will  made  in  her  favor,  but  claims 
to  take  under  it,  and  assumes  to  have  the  right  according  to 
law,  to  receive  the  whole  of  the  personal  property,  after  the 
payment  of  the  debts. 
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It  is  claimed  by  the  bill  that  after  the  payment  of  his  debts 
and  funeral  expenses,  the  remainder  and  balance  of  his  inter- 
est of  every  kind  whatsoever  should  be  distributed  to  his  heirs 
at  law,  according  to  the  statute  of  this  State,  in  such  case 
made  and  provided,  and  then  alleges,  that  according  to  the 
laws  of  this  State,  in  such  case,  the  widow  is  only  entitled  to 
one-third  of  the  personalty,  and  that  the  remaining  two-thirds 
thereof  belong  to  the  complainants. 

And  the  bill  further  claims,  that  whether  the  deceased  died 
testate  or  intestate,  the  defendant,  Mary  Ann  Rawson,  his 
widow,  is  only  entitled  to  one-third  of  the  personal  estate  after 
the  payment  of  the  debts. 

The  defendants  interposed  a  general  demurrer  to  the  bill, 
which  was  sustained  and  the  bill  dismissed. 

To  reverse  this  decree  the  complainants  bring  the  record 
here  by  writ  of  error. 

The  case  presents  for  our  consideration  the  construction  of 
the  will  in  question,  and  the  construction  of  the  statute  respect- 
ing the  distribution  of  estates. 

The  will  was  made  an  exhibit,  and  was,  after  the  introduc- 
tory recitals,  as  follows :  "  To  the  end  that  all  equitable  de- 
mands against,  and  all  claims  on  my  estate,  may  be  settled  in 
equity  and  justice,  and  the  remainder  or  balance  of  my 
interest  of  every  kind  whatsoever,  may  be  distributed  to  my 
heirs  at  law  according  to  the  statute  of  Illinois  for  such  case 
made  and  provided,  do  hereby,  with  the  consent  of  the  persons 
named,  appoint  my  beloved  wife,  Mary  Ann  Rawson,  and 
Edward  K.  Rogers,  of  the  said  city  of  Chicago,  my 
executors,  and  hereby  delegate  all  powers  whatsoever,  which 
may  be  necessary  to  carry  out  the  intentions  and  objects  above 
expressed,  and  which  has  directed  me  in  this  last  will  and 
testament,  and  I  further  remit  and  avoid  the  necessity  of  said 
executors  to  procure  or  give  bail  or  security,  or  bonds  as 
ordinarily  required  of  executors  and  administrators  in  the  law 
for  such  case  made  and  provided." 
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The  plaintiffs  in  error  rely  for  support  of  the  view  they 
have  taken  of  the  rights  of  the  contesting  parties,  upon  the 
cases  of  Sturgis  v.  Ewing,  18  111.  176,  and  Tyson  v.  Postlewaite, 
13  ib.  731,  in  the  former  of  which  cases  it  was  said  the  pro- 
visions of  the  forty-sixth  (46th)  section  of  the  statute  of  wills, 
was  confined  to  cases  of  intestacy  only,  and  in  the  latter,  where 
it  is  held  that  it  was  by  virtue  of  this  section  that  the  widow 
is  made  heir  of  her  husband,  that  when  there  is  no  will  and 
the  estate  intestate,  then,  and  then  only,  the  widow  inherits 
as  heir  at  law  one-half  of  the  real  estate,  and  the  whole  of  the 
personal  estate,  if  her  husband  dies  childless. 

And  they  place  reliance  also,  upon  the  case  of  McMurjyhy 
v.  Boyles  et  al.,  49  ib.  110,  where  it  was  held  that  the  renuncia- 
tion by  the  widow  of  her  rights  under  the  will,  did  not  make 
the  estate  intestate  even  as  to  her  ;  that  in  no  manner  could 
a  testate  estate,  devised  and  bequeathed  by  will,  ever  become 
an  intestate  estate,  so  that  the  widow,  as  heir  under  the  46th 
section  of  the  statute  could  take  one-half  of  the  real  estate  and 
all  the  personal  estate. 

Let  us  for  a  moment  consider  those  cases  in  the  order  cited. 
In  Sturgis  v.  J?wing  the  testator  made  provision  in  his  will  for 
his  widow,  who  was  childless,  and  also  separate  demises  to  his 
relations.  The  widow  renounced,  claiming  the  benefit  of  the 
statute. 

In  Tyson  v.  Postlewaite,  Tyson  died  intestate,  leaving  a 
widow,  but  leaving  neither  children  nor  descendants  of 
children.  His  widow  died  intestate,  leaving  the  complainants 
her  only  heirs  at  law.  They  claimed  that  the  widow  did  not 
in  her  life  time,  elect  to  take  her  dower  in  the  lands  of  which 
her  husband  died  seized,  nor  did  she  relinquish  her  inheri- 
tance therein,  but  elected  to  take  the  inheritance,  claiming 
that  she  did,  on  the  death  of  her  husband,  inherit  one-half 
the  real  estate  and  the  whole  of  the  personal  estate  of  her 
husband.  Complainants  claimed  as  heirs  at  law  of  the  widow, 
and  demanded  a  partition  of  the  real  estate. 

5 — 52nd  III. 
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The  court,  under  the  46th  section  of  the  statute  of  wills, 
established  the  widow  as  heir  to  one-half  of  the  real  estate ; 
that  the  title,  on  the  death  of  the  husband,  vested  immediately 
in  her,  to  the  same  extent  as  did  the  other  half  in  his  heirs 
general,  without  any  act  or  volition  on  her  part. 

In  both  these  cases  the  disposition  of  real  estate  was  involved. 
In  one,  there  was  a  renunciation  under  the  will ;  the  other 
was  a  case  of  intestacy ;  in  neither  was  presented  the  ques- 
tion raised  in  this  case,  who  are  heirs  at  law  to  personal 
estate  ?  In  McMurphy's  case,  the  estate  had  been  disposed 
of  by  the  will. 

The  rule  is,  if  there  be  no  words  in  any  part  of  a  will  to 
control,  the  words  or  terms  used  must  be  interpreted  accord- 
ing to  their  strict  and  technical  import.  So  construing  them, 
the  persons  appointed  by  law  to  succeed  to  an  estate,  as  in 
case  of  intestacy,  are  the  persons  designated.  2'Jarman  on 
Wills  2 ;  2  Williams  on  Exrs.  808,  809 ;  Corbitt  v.  Corbitt,  1 
Jones'  (N.  C.)  Eq.  Rep.  114 ;  Ferguson  and  wife  v.  Stuart, 
Exr.  14  Ohio  140  ;  Basking  Appeal,  3  Perm.  304,  this  last  case 
holding  that  in  a  will  making  a  bequest  to  all  the  testator's 
heirs  equally,  meant  such  of  his  heirs  as  could  only  be  ascer- 
tained by  resorting  to  the  statute  of  distribution. 

The  case  in  14  Ohio  was  based  upon  a  statute  of  that  Stafe, 
not  differing  materially  from  ours.  The  provision  of  the  Ohio 
statute  is,  when  a  deceased  person  shall  have  no  legitimate 
child,  heir  of  his  body,  the  widow  shall  be  entitled  to  the  whole 
residue  of  the  personal  property  after  the  debts,  funeral 
charges  and  other  incidental  expenses  shall  have  been  paid. 

The  will  of  the  testator  directed  his  executors  to  sell  his  real 
estate  and  deposit  the  proceeds  in  some  good  bank,  to  accumu- 
late interest  on  the  deposit ;  that  a  legacy  should  be  paid  to  a 
certain  church ;  that  his  widow,  the  complainant  in  the  bill, 
should  draw  one  third  of  all  the  interest  annually  accruing  on 
that  fund,  and  that  "  the  money  aforesaid  should  go  to  his 
heirs." 
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The  executors  sold  the  real  estate,  paid  off  the  debts,  and 
made  a  settlement  of  their  accounts  with  the  proper  court,  by 
which  it  appeared  there  remained  in  their  hands  upwards  of 
thirty-six  hundred  dollars  to  be  distributed  agreeably  to  the 
will.  His  widow  having  subsequently  married,  a  bill  was 
filed  by  her  and  her  husband  against  the  executors,  claiming 
therein  a  right  to  the  entire  fund.  And  the  court  so  held. 
The  words  of  the  will  were,  "it  is  my  will  that  the  money 
aforesaid  go  to  my  heirs,"  and  the  court  said  the  law  deter- 
mines who  are  a  man's  heirs,  and  this  left  that  portion  of  the 
estate  not  specifically  disposed  of  by  the  will,  to  the  statute  of 
descents  and  distribution  to  designate  the  heirship,  precisely  as 
though  no  will  had  been  made.  The  fact  that  a  provision  had 
been  made  for  the  wife  by  the  will  did  not  prevent  her  from 
bein^  an  heir. 

In  the  case  before  us,  no  provision  was  made  for  the  widow, 
nor  was  there  any  specific  devises  or  bequests  contained 
in  it.  The  testator  directed  his  debts  to  be  paid,  and  the 
remainder  to  be  distributed  to  his  heirs  at  law  according 
to  the  statute  of  this  State. 

These  cases  are  in  point,  and  go  to  show  that  such  a 
direction  as  that  contained  in  this  will  is  equivalent  to  a 
devise  or  bequest  to  those  who  would  take  the  estate  under 
our  statute  of  distributions  if  the  estate  was  intestate. 

It  seems  to  us  quite  evident,  from  the  will  itself,  that  such, 
was  the  intention  of  the  testator.  Leaving,  besides  his  wife, 
a  father,  mother,  brothers  and  sisters,  he  did  not  wish  to  create 
causes  of  dissatisfaction  by  specific  devises  or  bequests,  and 
believing  the  statute  made  a  fair  disposition  of  an  estate  situated 
as  his  was,  he  determined  that  it  should  be  disposed  of  by  the 
statute,  and  in  this  view  he  could  have  had  no  other  object  in 
making  the  will  than  the  designation  of  persons  who  should 
administer  the  estate  without  giving  the  bond  required  under 
statutory  appointment.  The  estate,  so  far  as  the  disposition 
of  it  is  concerned,  is  intestate.  This,  evidently,  was  the  intent 
of  the  testator.     He  had  no  purpose  to  make  a  testamentary 
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disposition  of  his  estate.  That  he  intended  should  be  distributed 
as  if  it  were  intestate  estate,  and  being  so,  there  can  be  no 
dispute,  that  under  the  statute  the  widow  succeeded  to  the 
whole  of  it.  There  being  no  provision  in  the  will  for  her 
benefit,  there  was  nothing  she  could  renounce.  It  is  to  all 
intents  and  purposes,  an  intestate  estate. 

But  it  is  urged  by  the  plaintiffs  in  error  that  this  section  is 
repealed  by  the  act  of  February  11,  1847,  entitled,  "an  act  to 
amend  an  act  concerning  wills." 

They  claim  not  that  it  is  in  terms  repealed,  but  by  implica- 
tion only. 

That  act  consists  of  six  sections,  the  first  of  which  provides 
for  widows,  living  in  this  State,  of  persons  whose  estates  are 
administered  upon  in  this  State,  that  they  shall  be  allowed  in 
all  cases  in  exclusion  of  creditors,  as  their  sole  and  exclusive 
property  forever,  necessary  beds,  etc.,  enumerating  various 
kinds  of  property  useful  in  the  maintenance  of  a  family. 

The  second  section  provides,  in  addition  to  the  above, 
widows  of  persons  who  have  or  may  die  intestate,  shall  be 
entitled  to  one-third  of  the  personal  estate  of  their  deceased 
husbands,  after  the  payment  of  debts,  as  their  property  for- 
ever. The  third  section  provides  the  duties  of  the  appraisers, 
in  regard  to  each  article  of  specific  property.  " 

The  fourth  section  gives  the  widow  the  option  to  take  other 
property  in  lieu  of  that  specified  in  the  first  section.  Section 
five  repeals  certain  sections  of  other  acts,  and  section  six  is  as 
follows :  The  word  "dower,"  as  used  in  the  forty-sixth  section 
of  the  one  hundred  and  ninth  chapter  of  the  Revised  Statutes, 
entitled  "Wills,"  shall  be  construed  to  include  a  saving  to 
the  widows  of  persons  dying  intestate,  of  one-third  of  the 
personal  estate  forever,  after  the  payment  of  debts.  Sess. 
Laws,  168. 

It  is  very  apparent,  we  think,  that  this  act  is  treating  of  a 
widow  entitled  to  dower,  not  as  an  heir  under  the  forty-sixth 
section,  under  which  the  claim  in  question  is  presented.  The 
only  subject  before  the  legislature,  when  this  amendatory  act 
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was  passed,  was,  the  rights  of  a  widow  as  such.  It  was  not 
designed  to  abridge  her  rights  as  an  heir  under  the  statute  of 
descents,  but  to  enlarge  her  dower  rights.  The  reference  in 
the  sixth  section  to  the  word  "dower,"  as  used  in  the  forty- 
sixth  section,  goes  to  show,  that  it  was  the  widow's  dower  the 
legislature  was  providing  for,  and  not  an  attempt  to  deprive 
her  of  an  inheritance  as  provided  in  that  section.  To  say  this 
is  done,  not  directly,  but  by  fair  implication,  is  saying  what 
the  acts  themselves,  when  the  subject  matter  of  them  is  con- 
sidered, will  not  justify.  The  acts  are  not  upon  the  same 
subject,  and  if  the  rule  be,  as  it  undoubtedly  is,  that  a  subse- 
quent act  on  the  same  subject,  will  not  be  held  to  repeal  a  former 
act  by  implication,  unless  the  new  act  contains  provisions  con- 
trary to,  or  irreconcilable  with,  those  of  the  former  act,  with 
much  more  force  and  propriety  may  it  be  argued  that  a  subse- 
quent act,  not  on  the  same  subject,  shall  not  be  construed  to  re- 
peal a  former  act  by  mere  implication.  The  subject  of  the  act  of 
1847,  is  the  widow's  dower.  The  subject  of  the  act  of  1845,  is 
not  dower,  but  inheritance,  subjects  having  no  connection  with 
each  other.  To  say,  therefore,  because  there  may  be  an  incon- 
sistency between  such  acts,  one  repeals  the  other,  would  be 
going  further  than  the  canons  on  construction  of  statutes  allow. 

But  this  court,  in  the  cases  cited,  of  Sturgis  v.  Ewing,  Tyson 
v.  Postlewaite,  and  McMurphy  v.  Boyles^  all  decided  since  the 
passage  of  the  act  of  1847,  have  determined  the  forty-sixth 
section  to  be  in  full  force  and  effect,  and  its  repeal  is  not  now 
an  open  question.  No  intention  is  manifested  in  that  act,  to 
in  erf  ere  in  any  way  with  the  law  of  descents. 

We  have  not  deemed  it  necessary  to  go  over  the  ground  so 
ably  and  so  fully  explored  by  counsel  in  the  cause,  contenting 
ourselves  with  an  examination  of  cases  cited  in  which  the 
principal  question  has  been  discussed  and  decided. 

Our  conclusion  is,  that  as  there  is  nothing  in  the  will  call- 
ing for  a  particular  or  special  construction  to  be  placed  upon 
the  term  "heirs  at  law,"  as  used  in  the  will,  it  must  be  inter- 
preted according  to  its  strict,  technical  import ;   that  heirs  at 


70  Hill  v.  Crandall.  [Sept.  T., 

Syllabus.    Statement  of  the  case. 

law  are  such  as  are  made  so  by  the  statute,  and  are  the  person 
or  persons  on  whom  the  law  casts  the  estate  in  case  of  intestacy; 
that  the  widow  of  the  testator  is  within  the  contingencies 
specified  in  the  statute,  and  is  the  heir  at  law  to  this  estate; 
that  the  estate  in  question  is  an  intestate  estate,  and  that  the 
forty-sixth  section  of  the  act  making  the  widow  heir  to  the 
whole  personalty  has  not  been  repealed. 
The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


Charles  A.  Hill 

v. 

Edward  W.  Crandall. 


1.  Contempt — what  consulates.  While  a  justice  of  the  peace  was  hear- 
ing a  motion  for  a  continuance  of  a  cause  pending  before  him,  an  attorney 
in  the  cause,  in  resisting  the  motion,  addressed  to  the  justice  this  language : 
"  You  can  fine  and  be  damned."  The  attorney  was  held  to  have  been  guilty 
of  contempt  in  open  court,  for  which  the  justice  should  punish  him.       " 

2.  Same — to  icliom  the  warrant  should  be  addressed.  A  proceeding  for  a 
contempt  is  in  the  nature  of  a  criminal  proceeding,  and  when  a  person  is 
guilty  of  contempt  in  open  court,  before  a  justice  of  the  peace,  the  justice 
may  direct  his  warrant  for  the  arrest  of  the  offender  to  the  sheriff  of  the 
county. 

Writ  of  Error  to  the  Circuit  Court  of  "Will  county ;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  in  the  court  below 
by  Hill  against  Crandall,  The  first  count  in  the  declaration 
alleged  that  on  the  21st  day  of  August,  A.  D.  1868,  at  the 
county  of  Will  aforesaid,  the  said  Edward  W.  Crandall,  then 
and  there  being  a  justice  of  the  peace  in  and  for  said  Will 
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county,  then  and  there,  without  any  authority  of  law,  issued  a 
certain  writ  against  the  body  of  said  plaintiff,  as  follows : 


STATE  OF  ILLINOIS 


■i 


Will  County. 
The  People  of  the  State  of  Illinois  to  the  Sheriff  of  said  county : 

Whereas,  on  the  19th  clay  of  August,  A.  D.  1868,  while 
Edward  W.  Crandall,  one  of  the  justices  of  the  peace  in  and 
for  said  county,  was  engaged  listening  to  a  motion  made 
before  him  for  a  -continuance  of  a  cause  then  pending  at  his 
office  in  Joliet,  wherein  Jacob  Powles  was  the  plaintiff,  and 
Isaac  Noabes  the  defendant,  Charles  A.  Hill,  attorney  for  the 
said  plaintiff,  did  wilfully  and  contemptuously  resist  said 
motion  after  the  court  had  given  him,  the  said  Charles  A. 
Hill,  notice  that  the  said  motion  had  been  granted,  and  being 
ordered  by  the  said  justice  to  cease,  refused  to  do  so,  and  said 
that  the  said  justice  could  "fine  and  be  damned."  And 
whereas,  the  said  Charles  A.  Hill  was  forthwith  called  upon 
by  the  said  justice,  and  required  to  answer  for  said  contempt, 
and  to  show  cause  why  he  should  not  be  convicted  thereof, 
but  did  not  make  any  defense  except  to  deny  the  jurisdiction 
of  the  said  justice,  and  did  not  make  any  apology  for  his 
said  conduct,  and  whereas  the  said  justice  did  thereupon  con- 
vict the  said  Charles  A.  Hill  of  said  contempt,  and  adjudge 
and  determine  that  he  pay  a  fine  of  five  dollars,  and  that  he 
be  committed  to  the  common  jail  of  said  county  until  he  pay 
the  said  fine,  or  until  he  be  discharged  by  due  course  of  law: 
We  therefore  command  you,  the  said  sheriff,  to  take  the  said 
Charles  A.  Hill  and  deliver  him  to  the  keeper  of  the  common 
jail  of  said  county,  together  with  this  warrant ;  and  you,  the 
said  keeper,  are  hereby  required  to  receive  him  into  your 
custody  in  the  said  jail,  and  him  there  safely  keep  until  he 
pay  the  said  fine,  or  until  he  shall  be  discharged  by  due  course 
of  law.     Hereof  fail  not  at  your  peril. 

Given  under  my  hand  and  seal  this  21st  day  of  August, 
A.  D.  1868. 

E.  W.  CEANDALL  J.  P.  [seal.] 
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The  count  then  averred  that  this  writ  was  delivered  to  the 
sheriff,  who  arrested  Hill,  and  detained  him  in  his  custody 
for  the  space  of  two  hours,  and  until  Hill  paid  the  fine  imposed 
upon  him  by  the  justice. 

The  second  count  alleged  the  arrest  and  imprisonment  of 
the  plaintiff  by  the  defendant  without  authority  of  law. 

A  demurrer  was  sustained  to  the  first  count.  To  the  second 
count  the  defendant  pleaded  specially,  justifying  the  issuing 
of  the  writ,  and  the  arrest  and  imprisonment  under  it,  aver- 
ring that  while  the  defendant,  as  a  justice  of  the  peace,  was 
hearing  a  motion  for  the  continuance  of  a  cause  pending 
before  him,  and  upon  announcing  his  decision  upon  such 
motion,  the  plaintiff,  who  was  acting  as  one  of  the  attorneys 
in  the  case,  resisted  the  said  motion  in  a  rude,  unmanly  and 
contumacious  manner,  and  continued  to  resist  the  motion  in  a 
contemptuous  manner,  after  the  justice  had  announced  his 
decision  thereof,  addressing  to  the  justice  improper  and  pro- 
fane language,  as  follows:  "You  can  fine  and  be  damned," 
and  other  unbecoming  and  contemptuous  language.  A  demur- 
rer to  this  plea  was  overruled,  and  the  plaintiff  electing  to 
stand  by  his  declaration,  his  suit  was  dismissed  with  costs. 

The  plaintiff  thereupon  sued  out  this  writ  of  error,  and  now 
insists  the  ruling  of  the.  court  upon  the  demurrer  was  errone? 
ous.  First,  because  the  defendant,  though  a  justice  of  the 
peace,  had  no  authority  under  the  law  to  fine  for  contempt, 
unless  he  was  sitting  or  acting  in  a  judicial  capacity  as  a 
court  at  the  time  the  alleged  offense  arose,  and  that  this  fact 
that  he  was  so  acting  must  appear  affirmatively  in  any  justifi- 
cation of  the  case  ;  and,  secondly,  even  admitting  the  convic- 
tion to  be  regular,  the  defendant  had  no  power  or  authority 
under  the  law  to  issue  a  warrant  of  commitment  thereon  to 
the  sheriff  of  the  county,  commanding  him  to  arrest  the  plain- 
tiff in  error,  and  that  when  he  did  so,  and  an  arrest  was  made 
in  pursuance  of  that  writ,  he  became  a  trespasser  under  the 
law,  for  want  of  jurisdiction  of  the  process  used. 
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Mr.  Charles  A.  Hill,  pro  se. 

Messrs.  Uri  Osgood,  E.  C.  Fellows,  T.  L.  Breckenridge 
and  Henry  Snapp,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

That  the  plaintiff  in  this  case,  as  it  is  presented  by  the 
record,  was  guilty  of  contempt  in  open  court,  admits  of  no 
controversy,  and  the  magistrate  would  have  himself  been  cen- 
surable if  he  had  failed  to  punish.  The  use  of  such  indeco- 
rous language  to  a  court  as  is  set  forth  in  this  record  would 
be  inexcusable  in  any  one,  and  is  least  excusable  in  an  attor- 
ney at  law,  whose  profession  should  be  a  sufficient  guaranty 
of  respectful  deportment  to  even  the  humblest  judicial  tri- 
bunal. 

The  only  question  in  this  record  admitting  of  debate  is, 
whether  the  justice  had  the  power  to  direct  his  warrant  to  the 
sheriff,  and  authorize  him  to  make  the  arrest.  Our  conclu- 
sion is,  he  had  such  power.  The  207th  section  of  the  Crimi- 
nal Code,  Gross'  Stat.  p.  210,  provides  that  a  justice  of  the 
peace  may  issue  his  warrant  directed  to  all  sheriffs,  coroners, 
and  constables,  for  the  arrest  of  any  person  charged  upon 
oath  with  the  commission  of  a  criminal  offense.  It  thus 
appears  that  although,  in  civil  proceedings,  a  justice  must 
direct  his  process  to  a  constable,  he  is  not  thus  restricted 
when  exercising  a  criminal  jurisdiction.  How  the  warrant 
shall  be  addressed  in  a  proceeding  of  this  character  is  not 
specially  provided  by  the  statute,  and  we  are  left  to  its  analo- 
gies for  guidance.  It  was  held  in  Clark  v.  The  People,  Breese 
310,  and  in  Stuart  v.  The  People,  3  Scam.  403,  that  a  proceed- 
ing for  contempt  was  in  the  nature  of  a  criminal  proceeding, 
and  such  being  the  fact,  we  can  perceive  no  reason  why  the 
magistrate  should  not  direct  his  warrant  immediately  to  the 
sheriff  of  the  county,  who,  as  keeper  of  the  jail  would  have 


74:  Chandler  v.  Lincoln.  [Sept.  T., 

Syllabus. 

the  custody  of  the  offender.  There  can  be  no  possible  objec- 
tion to  such  a  practice,  and  there  is  nothing  in  the  statute 
conflicting  with  it,  even  by  remote  implication. 

Judgment  affirmed. 


Charles  B.  Chandler 

v. 

Lucius  A.  Lincoln. 


1.  Pleading  in  keplevin — to  authorize  a  return  of  the  property.  In 
replevin,  neither  the  plea  of  non  cepit  nor  non  detinet  denies  property  in 
the  plaintiff,  and  though  the  defendant  succeed  on  either  of  them,  he  will 
not  be  entitled  to  a  return  of  the  property.  To  entitle  the  defendant  to  a 
return,  he  must,  by  a  proper  mode  of  pleading,  contest  the  plaintiff's  right. 

2.  Same — in  what  mode  the  title  may  be  put  in  issue.  The  right  of  the 
plaintiff  can  only  be  put  in  issue  by  formally  traversing  his  allegation  of 
title,  or  by  specially  pleading  that  the  right  of  property  is  in  some  other 
person  than  the  plaintiff.  If  the  defendant  succeed  upon  such  a  state  of 
pleading,  he  will  be  entitled  to  a  return  of  the  property. 

3.  Same — and  herein,  of  the  burden  of  proof  as  to  title.  Where  the 
defendant  pleads  property  in  himself  or  a  third  person,  and  traverses  the 
plaintiff's  right,  the  averment  of  property  in  the  defendant  or  third  person 
is  only  inducement  to  the  traverse,  and  the  plaintiff  must  take  issue  on  the 
traverse  and  not  on  the  inducement. 

4.  Under  such  a  plea,  traversing  the  plaintiff's  right,  the  burden  of 
proof  as  to  the  title  to  the  property  is  upon  him. 

5.  But  where  the  plea  is  property  in  the  defendant  or  a  third  person, 
without  a  traverse  of  the  plaintiff 's  right,  it  leaves  the  burden  of  proof 
upon  the  defendant  to  establish  the  truth  of  his  plea. 

6.  Paktnekship — sale  of  one  partner's  interest  under  execution — relations 
of  the  purchaser  tcith  the  other  partner.  The  interest  of  one  partner  in  the 
partnership  property  may  be  sold  under  execution  against  him  for  his  indi- 
vidual debt,  and  that  interest,  whatever  it  may  be,  will  pass  to  the  pur- 
chaser, to  be  held,  however,  subject  to  all  the  rights  of  the  other  partner, 
so  that  if,  upon  a  settlement  of  the  partnership  affairs,  the  debtor  partner 
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would  have  been  entitled  to  nothing  had  no  sale  taken  place,  then  the  pur- 
chaser will  take  nothing  by  his  purchase. 

7.  Same — in  what  proceedings  such  rights  may  be  adjusted.  But  in  an 
action  of  replevin,  where  the  title  of  a  part  of  the  property,  alleged  to  be 
in  a  third  person  as  a  partner,  is  in  issue,  no  settlement  could  be  made 
between  such  partner  and  a  purchaser  under  execution  against  his  co-part- 
ner, and  an  instruction  on  that  subject  would  be  irrelevant. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 


The  opinion  states  the  case. 

Messrs.  Kilgotjr  &  Manahan  and  Mr.  D.  P.  Jones,  for 
the  appellant. 

Messrs.  Sackett  &  McPherran,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin  for  the  recovery  of  a  brick 
kiln  supposed  to  contain  two  hundred  thousand  bricks,  and 
a  quantity  of  boards  used  for  the  purpose  of  covering  the 
brick  in  the  yard.  Defendant  filed  pleas  of  non  cepit,  non 
detinet,  property  in  defendant,  as  to  one-eighth  of  the  goods 
property  in  Hezekiah  Brink,  and  non  cepit  as  to  the  other 
seven-eighths,  and  an  avowry  as  to  one-eighth  of  the  property 
seized  on  an  execution  against  Brink,  and  non  cepit  as  to  the 
other  seven-eighths.  A  demurrer  was  filed  to  the  second, 
fourth  and  fifth  pleas.  It  was  overruled  as  to  the  second,  but 
sustained  as  to  the  fourth  and  fifth,  the  last  of  which  was 
amended,  and  issues  were  formed,  and  atrial  was  had  by  the 
court  and  a  jury,  which  resulted  in  a  verdict  in  favor  of 
the  defendant.  A  motion  for  a  new  trial  was  entered  and 
overruled,  and  judgment  rendered  on  the  verdict.  The  record 
is  brought  to  this  court  on  appeal,  and  a  reversal  is  asked. 


76  Chandlek  v.  Lincoln.  [Sept.  T., 

Opinion  of  the  Court. 

The  errors  assigned  question  the  action  of  the  court  below 
in  giving  appellee's,  and  modifying  appellant's,  instructions. 
It  is  first  insisted  that  the  modification  of  appellant's  first 
instruction  was  erroneous.  In  this  form  of  action,  neither  the 
plea  of  non  cepit  nor  non  detinet  denies  property  in  the  plain- 
tiff, and  if  the  defendant  succeed  on  either  of  them,  he  will 
not  be  entitled  to  a  return  of  the  property.  If  he  desire  a 
return  of  the  property,  he  must  contest  plaintiff's  right.  This 
he  may  do  by  formally  traversing  the  plaintiff's  allegation  of 
right,  or  by  specially  pleading  that  the  right  of  property  is 
in  some  other  person  than  the  plaintiff.  A  defendant  is  bound 
to  take  this  course  before  he  can  contest  the  plaintiff's  right. 
The  object  of  these  averments  by  defendant  is  to  procure  a 
return  of  the  property,  and  to  impose  on  the  plaintiff  the 
necessity  of  proving  title  to  sustain  his  action.  These  aver- 
ments, when  made,  require  the  plaintiff  to  prove  his  title. 
If  the  defendant  pleads  property  in  himself  or  a  third  person, 
he  must,  in  the  same  plea,  traverse  the  plaintiff's  allegation 
of  title.  In  such  a  case,  the  averment  of  property  in  the 
defendant,  or  a  third  person,  is  only  inducement  to  the  tra- 
verse of  the  plaintiff's  right,  and  the  plaintiff  must  take  issue 
on  the  traverse,  and  not  on  the  inducement. 

On  such  an  issue,  the  material  question  in  dispute  is,  the 
right  of  the  plaintiff  to  the  property.  The  plaintiff  holds 
the  affirmative  of  the  issue,  and  must  sustain  his  right  or  fail 
in  his  action.  What  the  plaintiff  must  prove,  the  defendant 
may  disprove.  Anderson  v.  Tcdcott,  1  Gilm.  345.  It  will  be 
observed  that  to  put  the  plaintiff  on  proof  of  his  ownership 
on  the  trial,  the  defendant  must  traverse  his  right,  and  when 
such  an  issue  is  formed,  it  devolves  upon  the  plaintiff  to 
prove  it,  or  fail  in  his  action.  Where  the  plea  is  property  in 
the  defendant  or  a  third  person,  without  a  traverse  of  the 
plaintiff's  right,  it  leaves  the  burden  of  proof  upon  the  defend- 
ant to  establish  the  truth  of  his  plea. 

In  this  case,  the  plea  of  property  in  the  defendant  also  tra- 
versed the  plaintiff's  right.     This,  then,  imposed  the  burden 
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of  proving  property  in  himself  upon  the  appellant,  as  we  have 
seen  by  the  case  of  Anderson  v.  Talcott,  supra.  The  fifth 
plea,  as  amended,  averred  the  taking  of  one-eighth  of  the 
property,  and  averred  that  the  title  to  that  eighth  was  in  Brink, 
and  traversed  the  plaintiff's  title  to.  the  same.  And  issue 
having  been  joined  on  that  traverse,  the  burden  of  proving 
ownership  in  the  plaintiff  to  that  part  devolved  upon  him. 
He  averred  ownership  in  his  declaration,  and  it  having  been 
traversed,  he  must,  to  succeed,  prove  the  averment.  It,  then, 
follows  that  appellant  suffered  no  wrong  by  the  modification 
of  his  first  instruction.  As  modified,  it  required  him  to  prove 
property  prima  facie  in  himself,  before  appellee  was  put  upon 
proof  to  rebut  it.  From  what  has  already  been  said,  it  will 
be  seen  that  the  second  of  appellant's  instructions  was  prop- 
erly refused,  as  it,  if  given,  would  have  imposed  the  burden 
of  proving  property  in  Brink,  in  the  first  instance,  on  appel- 
lee. The  third  was  also  properly  refused,  as  a  partner's 
interest  in  the  firm  property  may  be  sold  under  an  execution, 
and  that  interest,  whatever  it  may  be,  will  pass  by  such  a  sale 
to  the  purchaser.  But  he  takes  it  precisely  as  it  was  held  by 
the  defendant  in  the  execution.  If,  on  a  settlement  of  the 
partnership  affairs,  defendant  in  execution  is  entitled  to  noth- 
ing, the  purchaser  would  obtain  nothing  by  his  purchase. 
Such  a  purchaser  would  be  compelled  to  settle  with  the  other 
partner  precisely  as  would  the  defendant  in  execution  had  his 
interest  not  been  sold.  On  a  trial  of  this  character,  such  a 
settlement  could  not  be  made,  and  hence  this  instruction  was 
irrelevant,  and  properly  refused. 

The  fourth  instruction  was  properly  refused,  inasmuch  as 
it  was  immaterial  how  much  capital  was  put  in  by  Brink,  or 
how  he  became  a  partner,  provided  he  was  a  partner,  and 
entitled  to  an  eighth  interest  in  the  property  in  dispute. 

From  what  has  been  said,  it  results  that  appellee's  instruc- 
tions do  not  accurately  state  the  law,  as  the  pleas  of  property 
in  defendant  and  in  a  third  person  were  accompanied  with  a 
traverse  of  plaintiff's  right.      But  in  this  case  it  could  not 
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mislead  the  jury,  as  the  ownership  of  the  property  in  the 
third  and  fifth  pleas  was  an  inducement  to  the  traverse,  and 
the  issue  was  on  appellant's  ownership,  and  imposed  the  bur- 
den of  proving  that  fact  on  him.  We  see  no  objection  to  the 
third  and  fourth  of  appellee's  instructions.  We  perceive  no 
error  in  this  record  of  which  appellant  can  complain,  and  the 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Christina  Trickey 
v. 
Matthias  Schlader  et  al. 


1.  Dedication— -for  a  public  highway — what  constitutes.  Where  the 
owner  of  land  joined  in  a  petition  to  open  a  road,  which  was  to  run  in  part 
through  his  land,  and  such  owner,  as  one  of  the  commissioners  of  high- 
ways, acted  upon  the  petition,  and  granted  the  order  to  establish  the  road, 
and  afterward  executed  a  release  of  all  claim  to  damages,  under  seal,  and 
for  a  valuable  consideration,  and  such  road  was  opened,  used  and  worked: 
it  teas  held,  that  these  acts  amount  to  a  dedication  of  the  land  for  the  purposes 
of  this  easement,  and  estop  him,  and  all  persons  claiming  under  him,  from 
averring  anything  against  them. 

2.  Nor  can  it  be  objected,  that  all  the  requirements  of  the  statute  were 
not  observed,  when  the  owner  himself  instituted  the  proceedings,  and  every 
act  done  was  with  his  knowledge  and  consent,  and  the  question  of  the 
want  of  power  can  not  arise. 

3.  Homestead — in  an  easement.  Where  an  easement,  or  right  of  way, 
was  granted  by  the  owner  of  premises  who  occupied  them  as  a  homestead, 
the  fee  still  remaining  in  the  grantor,  the  question  of  a  homestead  right  in 
the  land  by  the  surviving  widow  can  not  arise. 

Writ  of  Error  to  the  Circuit  Court  of  Jo  Daviess  county  ; 
the  Hon.  Benjamin  K.  Sheldon,  Judge,  presiding. 
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This  was  a  bill  in  chancery,  exhibited  in  the  court  below  by 
Schlader  and  Schultz  against  Christina  Trickey,  praying  that 
she  be  enjoined  from  closing  up  a  certain  public  road  running 
through  certain  land  of  which  her  husband  died  seized.  The 
court  below  granted  the  injunction,  and  this  writ  of  error  is 
prosecuted  to  reverse  that  decree.  The  facts  fully  appear  in 
the  opinion  of  the  court. 

Mr.  D.  "W".  Jackson,  for  the  plaintiff  in  error. 

Mr.  E.  A.  Small,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

We  are  unable  to  perceive  from  this  record  that  any  right 
which  the  plaintiff  in  error  has  in  the  land  over  which  this 
road  runs,  has  been  invaded. 

The  facts  are,  that  the  road  was  petitioned  for  at  the  instance 
of  the  owner  of  the  land  over  which  it  was  to  run  in  part ; 
that  he,  as  one  of  the  commissioners  of  highways,  acted  upon 
the  petition,  and  granted  the  order  to  establish  the  road ;  that 
he  executed  a  release  under  seal,  for  a  valuable  consideration, 
as  expressed  in  the  instrument,  of  all  claim  to  damages  sus- 
tained by  him  by  reason  of  laying  out  and  opening  the  road 
through  his  land;  that  the  road  was  opened,  used  and  worked 
up  to  the  time  of  the  owner's  death,  he  assisting  in  building 
bridges  upon  it. 

These  acts  amount  to  a  dedication  of  the  land  for  the  pur- 
poses of  this  easement,  and  estop  him,  and  all  others  claiming 
under  him,  from  averring  anything  against  them.  They 
manifest  an  intention,  on  his  part,  to  appropriate  this  land 
occupied  by  the  road  to  the  purposes  to  which  it  was  appro- 
priated. The  objection,  that  all  the  requirements  of  the 
statute  were  not  observed  can  have  no  weight,  when  the  owner 
himself  initiated  the  proceeding,  and  that  every  act  done  was 
with  his  knowledge  and  consent. 
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It  is  too  late  for  the  plaintiff  in  error  now  to  deny  there  was 
a  road  legally  established. 

As  this  road  was  only  an  easement,  and  did  not  dispose  of 
the  fee,  the  question  of  a  homestead  right  in  the  land  by  the 
surviving  widow  can  not  arise. 

As  this  road  was  not  established  against  the  will  of  the 
owner  of  the  land,  but  at  his  instance  and  request,  no  ques- 
tion of  power  can  arise. 

We  decide  the  case  on  the  acts  of  the  owner,  which,  in  our 
judgment,  amount  to  a  dedication  of  the  land. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


James  Gallagher  et  al. 

v. 
Dayid  R  Brandt  et  al. 

1.  Bill  of  exceptions — its  requisites.  Where  the  error  assigned  is,  that 
the  verdict  is  against  the  evidence,  but  the  bill  of  exceptions  in  the  case 
does  not  purport  to  embody  all  the  evidence,  this  court  will  not  regard  such 
assignment  of  error  as  properly  before  it. 

Appeal  to  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  H.  M.  Chase,  for  the  appellants. 

Mr.  G.  W.  Brandt,  for  the  appellees. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  in  which  the  plaintiff  recov- 
ered a  verdict  and  judgment  for  one  hundred  dollars,  and  the 
defendants  appealed.  It  is  urged  by  appellees'  counsel  that 
the  verdict  is  not  sustained  by  the  evidence.  That  question, 
however,  is  sot  before  us,  for  the  bill  of  exceptions  does  not 
purport  to  embody  all  the  evidence.  No  objection  is  urged 
by  counsel  to  the  ruling  of  the  court  upon  the  instructions, 
and  we  discover  no  error  in  regard  to  them. 

Judgment  affirmed. 


Chicago  &  Rock  Island  Railroad  Co. 

v. 

Thomas  Fahet. 


1.  Railroads — must  carry  the  baggage  of  passengers.  The  price  paid 
for  a  passenger  ticket  upon  a  railroad  includes  the  carrying  of  his  baggage, 
and  the  recognition  by  the  road  over  which  the  passenger  is  entitled  to 
travel,  of  the  validity  of  the  ticket,  is  an  admission  that  the  check  given 
for  the  baggage  is  equally  binding. 

2.  Same — ichere  the  line  of  transit  is  over  the  roads  of  different  companies — 
liability  of  each  for  loss  of  baggage.  Where  a  passenger  ticket  entitles  the 
holder  to  travel  over  different  lines  of  road  to  his  place  of  destination,  and 
to  which  his  baggage  is  checked,  all  of  them  recognizing  the  validity  of  the 
ticket  when  presented  by  the  passenger,  each  company  to  whose  possession 
the  baggage  may  come  will  be  liable  to  the  owner  for  its  loss  while  in  the 
possession  of  such  company. 

3.  Same — of  whom  tickets  may  be  purchased.  Where  a  passenger  seeks  to 
hold  one  of  several  roads  in  his  line  of  transit,  liable  for  the  loss  of  his  bag- 
gage, the  recognition  of  his  ticket  purchased  at  the  beginning  of  his  trip, 
by  the  conductor  of  such  road,  is,  in  effect,  an  admission  that  it  was  issued 
by  some  person  having  competent  authority  to  bind  the  company,  and  in 
such  case  it  is  immaterial  whether  the  ticket  was  issued  by  a  special  agent 
of  the  company  sought  to  be  held  liable,  or  by  the  ticket  agent  of  some 
other  company. 

6 — 52nd  III. 
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Appeal  from  the  Circuit  Court  of  Peoria  county  ;  Samuel 
Caldwell,  Esq.,  acting  Judge,  by  agreement  of  parties. 

The  opinion  states  the  case. 

Messrs.  Ingersoll  &  McCune  and  Mr.  Sabin  D.  Puter- 
baugh,  for  the  appellants. 

Mr.  W.  W.  O'Brien  and  Mr.  H.  W.  Wells,  for  the  appellee. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  brought  before  a  justice  of  the  peace  of 
Peoria  county,  to  recover  for  the  loss  of  a  carpet  sack  and  its 
contents,  claimed  to  have  been  lost  by  appellants.  A  trial 
was  had  before  the  justice,  which  resulted  in  a  verdict  and 
judgment  against  the  company  for  $70  and  costs.  The  case 
was  removed  by  appeal  to  the  circuit  court,  where  there  was 
another  trial,  and  the  jury  found  a  verdict  for  $68.90  against 
appellants.  A  motion  for  a  new  trial  was  entered,  but  was 
overruled  by  the  court,  and  judgment  entered  on  the  verdict. 
The  record  is  brought  to  this  court,  and  a  reversal  is  asked, 
because  the  court  gave  appellee's  first  instruction,  and  for 
overruling  the  motion  for  a  new  trial. 

The  instruction  informed  the  jury  that  if  appellee  purchased 
a  ticket  for  passage  from  New  York  to  Peoria,  and  his  bag- 
Hao-e  Was  so  checked,  and  that  the  ticket  entitled  him  to  travel 
over  appellants'  road  as  a  part  of  the  line  from  the  former  to 
the  latter  place;  and  that  appellants  transported  appellee  and 
a  part  of  his  baggage  over  their  road  on  his  ticket  and  checks, 
and  that  a  part  of  appellee's  baggage  so  checked  was  lost,  or 
was  not  delivered  to  him,  then  appellee  had  the  right  to  recover 
for  such  loss  against  the  part  of  the  line  upon  which  the  loss 
occurred.  Had  it  not  been  for  this  last  qualification,  this 
instruction  might  have  been  erroneous,  but  taken  altogether, 
it  appears  to  be  unobjectionable.     In  case  a  ticket  is  given  to 
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a  person  for  a  passage  over  several  roads,  and  it  is  recognized 
as  valid  by  the  several  roads  when  presented,  there  can 
be  no  doubt  that  either  of  them  mnst  be  liable  for  injury  sus- 
tained by  the  passenger  through  the  negligence  of  such  road. 
And  the  same  is  manifestly  true  in  reference  to  the  loss  of 
baggage  checked  on  such  a  ticket.  The  uniform  usage  is, 
that  upon  the  purchase  of  a  ticket,  the  price  paid  includes  the 
undertaking,  on  the  part  of  the  roads  over  which  the  ticket 
entitles  the  holder  thereof  to  travel,  to  also  carry  his  bag- 
gage, if  not  exceeding  a  limited  weight.  And  the  recognition 
of  the  validity  of  the  ticket  is  an  admission  that  the  check 
given  for  the  baggage  is  equally  binding. 

When  the  ticket  was  presented,  and  recognized  as  good  by 
the  conductor,  it  was,  in  effect,  an  admission  that  it  had  been 
issued  by  an  agent  or  other  person  having  competent  authority 
to  bind  the  road,  and  it  matters  not  whether  the  ticket  issued 
in  New  York  was  by  a  person  who  had  been  appointed  a  spe- 
cial agent  of  appellants,  or  by  the  ticket  agent  of  another 
road,  as  by  treating  it  as  binding,  they  recognized  the  authority 
of  the  person  who  issued  it,  and  the  check  for  the  baggage. 
And  if  the  baggage  came  into  their  possession  and  they  lost 
it,  every  principle  of  reason  and  justice  requires  that  the 
company  should  pay  for  it,  as  such  a  neglect  of  duty  should 
render,  and  ever  has  rendered,  railroad  corporations  liable. 
And  this  instruction  announces  this  rule.  It  told  the  jury 
that  if  either  company  over  whose  road  the  baggage  was 
checked  had  lost  it,  then  that  company  was  liable,  and  left  the 
jury  to  determine  whether  it  was  lost  by  appellants. 

It  is  urged  that  the  evidence  fails  to  show  that  the  baggage 
was  lost  by  appellants.  It  appears  from  the  evidence  that 
when  passengers  arrive  in  Chicago  on  the  Michigan  Central, 
upon  which  appellee  came,  and  their  baggage  is  checked  over 
appellants'  road,  it  is  delivered  to  an  omnibus  line,  which 
receipts  for  it,  and  it  is  then  taken  to  the  depot  of  appellants 
in  Chicago,  and  then  sent  forward.  In  this  case,  the  freight 
agent  says  there  is  no  entry  of  appellee's  baggage  on  their 
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books.  He  also  says,  that  if  the  baggage  arrived  in  the 
morning,  it  might  lie  over  until  evening  before  going  for- 
ward, and  in  such  an  event  it  would  lie  in  the  baggage 
room,  and  although  persons  were  employed  to  guard  it,  still 
it  might  be  stolen.  And  we  think  there  is  not  evidence  to 
warrant  the  conclusion  that  the  lost  baggage  ever  came  to  the 
hands  of  the  employes  of  appellants'  road.  It  appears  that 
his  other  baggage,  checked  at  the  same  time,  came  through, 
but  that  affords  no  more  evidence  that  it  was  lost  by  appel- 
lants than  by  either  of  the  other  roads  over  which  it  was 
checked.  There  is  nothing  in  the  evidence  to  show  that 
appellants'  agents  were  more  negligent  of  their  duty  than  those 
of  other  lines  over  which  it  was  checked. 

So  far  as  we  can  see,  either  of  the  other  transfer  agencies 
between  Chicago  and  New  York  was  as  liable  to  lose  the 
baggage  as  this  company.  There  is  no  evidence  tending  to 
show  that  it  ever  left  New  York,  or  to  trace  it  into  the  pos- 
session of  appellants.  The  giving  of  the  check  by  the  bag- 
gage master  at  the  depot  of  the  Harlem  road  proved  that  it 
went  into  its  possession,  but  nowise  tended  to  prove  that  it 
had  come  into  the  possession  of  appellants.  In  the  absence 
of  such  proof,  the  jury  were  not  warranted  in  finding  that 
appellants  had  received  and  lost  this  baggage,  and  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  T.  Cutter  et  al. 


Steyens  S.  Jones. 


1.  Limitations — by  whom  the  statute  to  be  invoked — and  under  what  cir- 
cumstances. A  mortgagee  obtained  a  decree  of  strict  foreclosure,  a  subse- 
quent purchaser  from  the  mortgagor  not  having  been  made  a  party  to  the 
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suit.  Afterwards,  the  purchaser,  who  held  as  trustee  for  certain  creditors 
of  the  mortgagor,  sought,  by  bill,  to  have  the  premises  sold  in  execution 
of  the  trust,  and  the  mortgagee  decreed  to  have  no  right  therein,  on  the 
ground  that  the  statute  of  limitations,  if  pleaded  in  the  suit  to  foreclose, 
would  have  barred  a  foreclosure,  and  was  not  pleaded:  Held,  that  the 
statute  of  limitations  could  not  thus  be  set  up  to  deprive  the  mortgagee  of 
his  rights  under  the  decree  of  foreclosure,  which  must  stand,  subject  only 
to  the  right  of  the  subsequent  purchaser  to  redeem. 

2.  Parties  to  a  foreclosure — of  a  subsequent  purchaser  from  tJce 
mortgagor.  A  subsequent  purchaser  from  a  mortgagor  ought  to  be  made  a 
party  to  a  suit  to  foreclose  the  mortgage ;  but  if  he  be  not  made  a  party, 
the  decree  of  foreclosure  will  not,  for  that  reason,  be  void — it  will  be,  as  to 
him,  a  mere  nullity,  leaving  to  him  the  right  which  he  acquired  by  his  pur- 
chase— that  of  redemption — in  full  force,  and  which  he  may  still  exercise, 
even  though  the  decree  was  for  a  strict  foreclosure. 

Writ  of  Error  to  the  Circuit  Court  of  Du  Page  county ; 
the  Hon.  Silvanus  Wilcox,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  W.  T.  Burgess,  for  the  plaintiffs  in  error. 

Mr.  W.  D.  Barry,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  leading  facts  on  which  this  case  depends  are,  substan- 
tially, these  :  William  R.  Thompson,  being  indebted  to  Peter 
R.  Bouchell  on  two  notes,  each  for  the  sum  of  nineteen  hun- 
dred and  thirty-five  dollars,  thirty-nine  cents,  one  due  on  the 
1st  of  January,  1851,  the  other  on  the  1st  of  July  of  the  same 
year,  and  both  dated  January  5,  1850,  to  secure  them  did,  on 
that  day,  execute  and  deliver  to  Bouchell  two  mortgages,  one 
mortgage  as  security  for  both  notes,  the  other  as  security  for 
the  note  first  due.  The  first  mortgage  was  duly  recorded 
in  the  proper  office  January  18,  1850,  and  the  other  February 
4,  1850.     The  mortgagee  paid  the  taxes  on  the  land  up  to  and 
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including  the  year  1866 — the  notes  being  endorsed  by  Eou- 
chell  to  Stevens  S.  Jones  and  David  L.  Eastman,  and  by 
Eastman  his  interest  released  to  Jones.  Thompson,  the  maker 
of  the  notes,  died  September  1,  1851,  and  William  T.  Cutter 
was  appointed  administrator  on  his  estate  on  the  14th  of  May, 
1853.  Thompson  was  a  member  of  the  firm  of  L.  C.  Hall 
and  Company,  and  involved  in  debt,  and  on  the  14th  of 
August,  1850,  he  conveyed  this  land  in  controversy  to  Robert 
Sedgwick,  by  deed  duly  recorded  January  13,  1852.  The 
lands  were  vacant  and  unoccupied.  On  the  10th  of  October, 
1850,  Sedgwick  and  wife  conveyed  the  lands  to  "William  T. 
Cutter  in  trust,  to  pay  certain  creditors  of  L.  C.  Hall  and 
Company,  which  deed  was  recorded  on  the  14th  of  October, 
1850. 

On  the  2d  of  December,  1866,  Jones  exhibited  his  bill  in 
chancery  in  the  McHenry  circuit  court,  where  the  lands  are 
situate,  to  foreclose  these  mortgages,  making  Harvey  M. 
Thompson,  Emily  M.  Hall,  Lamberton  C.  Hall,  William  T. 
Cutter,  administrator  of  William  R.  Thompson,  deceased, 
Peter  R.  Bouchell  and  others,  defendants,  omitting  therefrom 
Roland  Sedgwick  and  his  wife,  and  William  T.  Cutter  in  his 
own  right,  or  as  trustee  for  the  creditors  of  L.  C.  Hall  and 
Company.  " 

The  venue  in  the  cause  having  been  changed  to  Kane 
county,  such  proceedings  were  there  had  at  the  May  term, 
1867,  that  a  decree  of  strict  foreclosure  was  entered,  if  the 
amount  found  due  by  the  mortgages  was  not  paid  in  ninety 
days. 

At  the  February  term,  1868,  of  the  McHenry  circuit  court, 
William  T.  Cutter  filed  his  bill  in  chancery,  setting  up  this  trust 
arrangement,  and  averring  that  Jones  was  about  to  take  pos- 
session of  the  land  under  his  decree,  and  to  take  legal  pro- 
ceedings to  eject  complainant  therefrom.  He  also  alleged  in 
the  bill,  the  notes  executed  by  Thompson  to  Bouchell,  secured 
by  the  mortgages,  were  barred  by  the  statute  of  limitations. 
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The  bill  prays  for  an  answer  without  oath,  and  for  an  account 
of  the  amount  due  the  several  creditors  under  the  trust,  that 
the  premises  might  be  sold  in  execution  of  the  trust,  and  the 
amount  realized  paid  to  William  T.  Cutter,  junior,  the  owner 
of  the  indebtedness  of  L.  C.  Hall  and  Company;  that  Jones 
be  decreed  to  have  no  lien,  charge  or  incumbrance,  or  title  or 
estate  in  the  lands,  and  that  he  be  enjoined  and  restrained 
from  taking  or  attempting  any  legal  proceedings  to  take  pos- 
session of  them,  and  that  the  injunction  be  made  perpetual, 
and  for  general  relief.  The  bill  made  Jones,  Sedgwick  and 
others  parties. 

Jones  answered,  setting  up  the  proceedings  above  recited  in 
his  bill  to  foreclose.  Replication  was  put  in,  and  the  cause 
heard.  The  court  dismissed  the  bill  without  prejudice.  To 
reverse  this  decree,  complainants  bring  the  record  here  by  writ 
of  error,  and  make  the  point  that  the  lien  under  the  mortgage 
to  Bonchell  should  have  been  held  barred  by  the  statute  of 
limitations. 

Reference  is  made,  in  support  of  this  proposition,  to  Collins 
v.  Tony,  7  Johns.  R.  278.  That  was  an  action  of  dower,  by 
a  widow  of  one  who  had  mortgaged  the  land,  she  not  hav- 
ing joined  in  the  deed.  The  court  said,  as  they  had  held  the 
estate  of  the  mortgagor  is  the  real  estate  at  law,  it  must  be 
so  held  when  the  widow  comes  to  ask  her  dower  of  the  heirs, 
or  of  the  grantee  of  her  husband.  The  court  further  held, 
that  the  mortgage  set  up  was  not  a  subsisting  title,  as  the 
mortgagee  never  entered,  and  there  had  been  no  foreclo- 
sure, nor  had  interest  been  paid  on  it  within  twenty  years. 
Jackson  v.  Hudson,  3  ib.  386,  decides  nothing  further  on  this 
point.  Jackson  v.  Piatt,  10  ib.  381,  is  to  the  same  effect  as 
Collins  v.  Tony,  supra.  Why,  in  that  case,  was  not  the  mort- 
gage a  subsisting  title?  The  answer  is  given  by  the  court — • 
the  mortgagee  never  entered,  and  there  had  been  no  foreclo- 
sure. Here,  there  was  a  strict  foreclosure  by  the  decree  of  a 
court  of  competent  jurisdiction,  and  it  must  stand  until  set 
aside  by  some  direct  proceeding.     This  bill  contains  no  such 
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prayer,  and  if  it  did,  and  the  only  fact  upon  which  to  ground 
it  was  that  the  statute  of  limitations,  if  pleaded  in  the  Knox  cir- 
cuit court,  would  have  defeated  the  action,  and  was  not  pleaded, 
the  court  having  jurisdiction  of  the  cause  properly  exercised 
it  by  the  decree  rendered,  and  no  court  could  thereafter  inter- 
fere and  set  it  aside.  In  the  absence  of  fraud,  the  decree 
must  stand. 

The  point  made  most  important  by  the  plaintiff  in  error  is, 
that  inasmuch  as  he,  as  trustee  for  the  creditors  of  Hall  and 
Company,  and  their  creditors  were  not  made  parties  to  Jones' 
bill  of  foreclosure,  the  decree  is  void  as  to  them. 

What  right  did  Sedgwick  acquire  by  Thompson's  deed  to 
him,  executed  subsequent  to  his  mortgage  to  Bouchell,  under 
which  Jones  foreclosed  ?  Certainly  nothing  more  than  the 
equity  of  redemption  remaining  in  Thompson,  and  this  equity 
was  conveyed  to  plaintiff  in  trust. 

On  general  principles,  frequently  recognized  by  this  court, 
Sedgwick,  and  plaintiff  as  trustee,  should  have  been  parties 
to  the  foreclosure  suit,  but  the  question  arises,  as  they 
were  not,  was  the  decree  of  foreclosure  a  void  decree?  In 
the  case  referred  to  by  plaintiff — Ohling  et  al.  v.  Luitjens,  32 
111.  23 — which,  in  some  of  the  facts,  is  like  this  case,  it  was 
held,  that  the  complainant  there  could  not  be  affected  by  a 
suit  and  decree  to  which  he  was  not  a  party ;  that  he  was 
still  the  owner  of  the  equity  of  redemption,  and  entitled 
to  claim  all  the  advantages  belonging  to  his  position  ;  that 
the  decree  as  to  him  was  a  mere  nullity,  he  losing  nothing  by 
the  decree.  The  court  had  no  jurisdiction  over  him  in  the 
suit,  and  his  rights  remain  unaffected  by  it.  The  same  doc- 
trine was  held  in  Dunlap  v.  Wilson,  ib.  517. 

Testing  this  case  by  them,  plaintiff  lost  no  rights  he  pos- 
sessed, by  the  decree  of  foreclosure  ;  that  right  was  simply  a 
right  to  redeem.  The  foreclosure  did  not  bar  him  of  that 
right,  and  it  now  exists,  so  far  as  we  can  see,  in  full  force. 
But  the  bill  does  not  ask  to  redeem.  He  seeks,  by  his  bill,  to 
enforce  no  such  right;  it  was,  therefore,  properly   dismissed 
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without   prejudice.      The  equities  of   appellant  remain  the 
same  as  they  were  when  the  foreclosure  decree  was  rendered. 
The  decree  is  affirmeH. 

Decree  affirmed. 


Toledo,  Peoria  &  Warsaw  Railway  Co. 

v. 

John  Darst. 


1.  Pleading — declaration  in  an  action  against  a  railroad  for  injury  to 
stock.  In  an  action  against  a  railroad  company  for  killing  stock,  the  decla- 
ration averred  that  the  company  had  failed  to  fence  the  road  at  the  place 
where  the  animal  was  killed,  or  where  it  got  upon  the  track,  and  that  it  was 
not  killed,  nor  did  it  get  upon  the  track,  at  any  of  the  excepted  places. 
Upon  the  objection,  that  it  was  not  directly  averred  that  the  injury  was 
the  result  of  the  company's  failure  to  fence,  it  was  held,  the  facts  averred 
would  raise  a  prima  facie  presumption  that  the  injury  resulted  from  that 
cause,  and  at  least  after  verdict,  on  motion  in  arrest,  the  declaration  would 
be  held  sufficient. 

Appeal  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  in  the  court  below 
by  John  Darst  against  the  Toledo,  Peoria  &  Warsaw  Railway 
Company,  to  recover  for  the  alleged  killing  of  a  horse  belong- 
ing to  the  plaintiff,  by  one  of  the  company's  trains. 

After  alleging  the  killing  of  the  animal  by  the  defendants' 
trains,  and  that  the  road  had  been  open  for  more  than  six 
months  prior  to  the  accident,  it  was  averred  in  the  declaration 
as  follows  : 

"  And  plaintiff  further  avers  that  the  said  defendants  never 
have,  at  any  time  since  they  have  so  owned,  run  and  used  the 
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said  railroad  within  the  said  county,  nor  since  the  same  has 
been  so  open  for  use,  at  the  place  where  the  said  animal  was 
so  injured  and  killed,  nor  where  the  same  got  upon  the  track 
or  road,  erected  and  thereafter  maintained  fences  on  the  sides 
of  their  said  road  suitable  and  sufficient  to  prevent  cattle, 
horses,  sheep  and  hogs  from  getting  on  such  railroad. 

"And  plaintiff  further  avers  that  the  said  horse  did  not 
get  upon  said  railroad,  and  was  not  so  hit  and  killed  at  the 
crossing  of  any  public  road  or  highway,  nor  within  the  limits 
of  any  town,  city  or  village. 

"  And  plaintiff  further  avers  that  at  the  point  upon  said  road 
where  the  said  horse  was  so  injured  and  killed,  and  where  the 
same  got  upon  said  railroad,  fences  were  necessary  along  the 
sides  of  said  road  to  prevent  horses,  cattle,  sheep  and  hogs 
from  getting  on  the  track  of  said  railroad  from  the  lands  adjoin- 
ing the  same. 

"  And  plaintiff  further  avers  that  the  said  horse  was  not  so 
struck,  injured  and  killed,  and  did  not  get  upon  said  railroad 
at  any  place  where  the  said  railroad  runs  through  uninclosed 
lands  lying  at  a  greater  distance  than  five  miles  from  any  settle- 
ment. 

"  And  plaintiff  further  avers  that  said  horse  did  not  get  upon 
said  track  or  road,  and  was  not  so  hit  and  killed  at  any  point 
on  said  railroad  where  the  proprietors  of  the  lands  through 
which  the  said  railroad  runs  had  already  erected  fences,  or 
agreed  with  said  company  so  to  do :  to-wit,  at  the  County  of 
Woodford  aforesaid,  —  whereby  the  plaintiff  has  sustained 
damage  in  the  sum  of  two  hundred  dollars." 

The  general  issue  was  pleaded,  and  a  trial  resulted  in  a  ver- 
dict for  the  plaintiff,  whereupon  the  defendants  moved  in  arrest 
of  judgment,'  insisting  the  declaration  was  defective  in  not  aver- 
ring directly  that  the  injury  was  the  result  of  the  defendant's 
failure  to  fence ;  but  the  court  overruled  the  motion,  and  ren- 
dered judgment  upon  the  verdict.     The  defendants  appeal. 
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Messrs.  Bryan  &  Cochran,  for  the  appellants. 

Mr.  H.  B.  Hopkins,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

In  this  case,  as  in  the  other  between  the  same  parties  decided 
by  us  at  the  present  term  (51  111.,  365),  the  appellant  relies  on 
the  alleged  insufficiency  of  the  declaration.  In  the  other  the 
question  was  raised  by  demurrer  by  which  the  defendant  abided ; 
in  this  it  is  presented  by  a  motion  in  arrest  of  judgment.  We 
find,  however,  this  declaration  to  be  free  from  the  objections 
we  held  fatal  in  the  other.  It  is  urged,  however,  that  it  is 
defective  in  not  averring  directly  that  the  injury  was  the  result 
of  the  defendant's  failure  to  fence.  But  it  does,  in  an  inarti- 
ficial way,  aver  facts  which  raise  a  prima  facie  presumption 
that  the  injury  resulted  from  the  neglect  to  fence,  and  at  least 
after  verdict  the  declaration  in  this  respect  must  be  held 
sufficient. 

Objections  are  also  taken  to  the  sufficiency  of  the  evidence, 
but  we  find  it  ample  to  support  the  verdict. 

Judgment  affirmed. 


T.  Judson  Hale 

V. 

Levi  Gladfelder  et  al. 


1.  Limitation  act  of  1839 — wlien  the  bar  of  the  statute  can  be  made  avail- 
ing to  recover  possession.  When  the  bar  of  the  statute  has  become  complete, 
under  the  second  section  of  the  act  of  1839,  by  the  concurrence  of  claim 
and  color  of  title  acquired  in  good  faith,  payment  of  taxes  for  seven  succes- 
sive years  under  such  color  of  title,  and  the  actual  taking  of  possession  of 
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the  premises,  such  bar  cannot  only  be  invoked  as  a  shield  to  protect  the 
holder  of  such  color  of  title  in  his  possession  against  every  one ;  but  if  his 
possession  be  invaded,  or  the  premises  again  become  vacant  and  another  shall 
make  entry,  even  if  the  latter  hold  the  paramount  title,  the  holder  of  the 
color  of  title  may  sue,  and  recover  his  lost  possession. 

2.  The  bar  of  the  statute  having  become  complete,  the  right  of  the  person 
entitled  to  its  benefits  to  have  and  enjoy  the  possession  is  as  perfect  as  though 
he  were  actually  invested  with  the  title,  and,  as  against  him,  the  holder  of 
the  paramount  title  can  not  use  it  for  the  purpose  either  of  recovery  or 
defense,  until  he  shall  have  destroyed  the  bar,  by  purchase,  limitation,  or  by 
some  other  mode  equally  effectual. 

3.  And  as  respects  the  right  of  the  person  in  whose  favor  the  bar  of  the 
statute,  under  the  act  of  1839,  has  accrued,  to  sue  for  and  recover  his  lost 
possession,  in  an  appropriate  action,  even  against  the  holder  of  the  para- 
mount title,  there  is  no  difference  in  the  construction  to  be  given  to  the  first 
and  second  sections  of  that  act.  Although  there  may  be  a  difference  in  the 
manner  of  acquiring  the  bar  under  the  two  sections,  yet,  when  acquired 
under  either,  the  rights  resulting  therefrom  are  the  same. 

4.  Same — in  whom  the  elements  of  the  bar  of  t7ie  statute  may  concur.  It  is 
not  essential  that  the  three  elements  of  the  bar  of  the  statute,  under  the 
second  section  of  the  act,  as,  the  color  of  title,  payment  of  taxes,  and  taking 
possession,  should  all  concur  through  the  same  person ;  but,  as  in  this  case, 
one  may  acquire  the  color  of  title  and  pay  the  taxes  for  the  required  period 
and  then  make  conveyance  to  another,  to  whom  all  the  rights  of  the  grantor 
will  pass,  and  a  third  person  may,  under  a  contract  of  purchase  from  such 
grantee,  enter  into  possession,  and  thus  the  bar  of  the  statute  will  become 
complete. 

5.  Same — of  an  abandonment  of  tJie  possession  by  a  purchaser — rights  of 
his  vendor.  Where  a  person  acquires  color  of  title  to  vacant  and  unoccupied 
land,  and  has  paid  the  taxes  for  the  period  required  by  the  statute,  and  then 
conveys  the  premises  by  deed,  neither  the  grantor  nor  grantee  having  yet 
taken  possession,  if  a  third  person,  under  a  contract  of  purchase  from  such 
grantee,  enter  into  possession,  such  possession  of  the  purchaser,  for  the  pur- 
poses of  the  statute,  will  be  deemed  to  be  that  of  the  vendor,  and  his 
occupancy  subordinate  to  the  title  of  the  vendor,  so  that  if  the  purchaser 
subsequently  abandons  the  premises,  with  the  intention  not  to  return,  but 
without  the  knowledge  or  consent  of  his  vendor,  the  rights  of  the  latter, 
with  respect  to  the  bar  of  the  statute,  will  not  be  at  all  affected  by  such 
abandonment,  and  if  any  one,  even  the  holder  of  the  paramount  title,  subse- 
quently enters  into  possession,  such  vendor,  by  virtue  of  the  concurrence, 
in  that  manner,  of  all  the  elements  of  the  bar  of  the  statute,  may,  by  an 
action  of  ejectment,  recover  the  possession  to  which  he  had  become  entitled. 
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6.  Same — who  may  pay  the  taxes,  so  as  to  be  availing  to  a  subsequent  grantee. 
A  person  having  acquired  color  of  title  to  vacant  and  unoccupied  land,  made 
conveyance  thereof  the  same  year,  but  continued  to  pay  the  taxes  even 
longer  than  the  seven  years,  and  then  made  another  conveyance  to  a  different 
person,  who  had  no  notice  of  the  former  conveyance :  Held,  that  the  second 
grantee,  beiug  an  innocent  purchaser,  would  be  protected  under  the  statute, 
and  the  payment  of  taxes  by  his  grantor  would  inure  to  his  benefit  as  the 
subsequent  holder  of  the  color  of  title. 

7.  Former  decision.  This  ruling  is  not  in  conflict  with  the  case  of  Fell 
v.  Cessford,  26  111.  522. 


Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  L.  DouglaSj  for  the  appellant. 

Messrs.  Frost  &  Tunnicliff,  Mr.  P.  H.  Sanford  and  Mr. 
M.  Shallenberge,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellant  in  the 
Knox  circuit  court,  against  appellees,  to  recover  the  southeast 
quarter  of  section  fourteen,  in  township  twelve  north,  of  range 
four  east.  A  trial  was  had  before  the  court  and  a  jury,  where 
the  issues  were  found  for  the  defendants.  On  the  trial  below, 
appellant  produced  evidence  of  claim  and  color  of  title  in  the 
name  of  James  Stewart,  and  payment  of  taxes  by  him  from 
the  year  1838  to  1853  inclusive,  and  that  the  land  was  vacant 
and  unoccupied  during  that  time.  He  also  read  in  evidence 
a  deed  from  Stewart  to  himself  for  the  land,  dated  the  17th 
day  of  January,  1856.  It  was  agreed  by  the  parties  that 
appellant  sold  the  premises  to  one  David  Swickard,  by  a 
written  agreement,  and  that  he  took  possession  of  the  land  and 
commenced  its  improvement  in  the  fall  of  1857,  and  remained 
in  possession  until  the  fall  of  1858.     That  he  enclosed  it  with 
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a  fence  ;  that  he  then  abandoned  the  contract  and  removed  the 
improvements  without  the  knowledge  or  consent  of  appellant ; 
that  prior  to  the  fall  of  1857  the  quarter  had  always  been 
vacant  and  unimproved  ;  that  after  Swickard  left  the  place  it 
remained  vacant  until  appellee  took  possession. 

Appellant  urges  a  reversal  upon  the  grounds  that  he  showed 
a  right  to  recover  under  the  claim  and  color  of  title,  with  pay- 
ment of  taxes  for  the  required  period,  united  with  his  possession 
by  Swickard,  and  that  the  court  erred  in  the  instructions  given 
and  in  overruling  a  motion  for  a  new  trial ;  that  he  brought 
himself  within  the  second  section  of  the  limitation  act  of  1839, 
and  should  have  had  a  judgment  in  his  favor. 

The  second  section  of  that  act  declares,  "That  whenever  a 
person  having  claim  and  color  of  title,  made  in  good  faith, 
to  vacant  and  unoccupied  land,  shall  pay  all  taxes  legally 
assessed  thereon  for  seven  successive  years,  he  or  she  shall  be 
deemed  and  adjudged  to  be  the  legal  owner  of  said  vacant 
and  unoccupied  land,  to  the  extent  and  according  to  the  pur- 
port of  his  or  her  paper  title.  All  persons  holding  under  such 
tax  payer,  by  purchase,  devise  or  descent,  before  the  said  seven 
years  shall  have  expired,  and  who  shall  continue  to  pay  the 
taxes  as  aforesaid,  so  as  to  complete  the  payment  of  taxes  for 
the  time  aforesaid,  shall  be  entitled  to  the  benefit  of  this  sec> 
tion." 

Under  this  provision  of  the  law,  it  is  perfectly  obvious  that 
Stewart  had  fully  entitled  himself  to  its  benefits,  unless  he 
acted  in  bad  faith.  He  held  claim  and  color  of  title,  and  paid 
all  taxes  legally  assessed,  for  fifteen  years,  more  than  double 
the  statutory  period.  The  land  was  vacant  and  unoccupied 
during  that  period.  Under  the  decisions  of  this  court  he  had 
only  to  reduce  the  property  to  possession  to  render  his  color 
of  title  and  payment  of  taxes  availing.  Had  he  entered  into 
possession  and  been  sued  for  the  land,  it  is  apparent  that  he 
could  have  invoked  the  statute  as  a  complete  bar  to  a  recovery, 
unless  he  held  the  color  in  bad  faith.  This  being  his  right, 
any  person  having  purchased  of  him  his  claim  and  color  of 
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title  succeeded  to  his  rights  under  the  statute.  Appellant,  then, 
having  acquired  a  conveyance  from  him,  succeeded  to  all  of 
his  rights. 

After  this  purchase,  appellant,  through  Swickard,  with  whom 
he  had  contracted  to  sell  the  land,  acquired  the  possession  and 
held  it  for  one  year.  And  Swickard  having  entered  and  held 
under  and  in  subordination  to  appellant's  title,  had  he  been 
sued  before  he  abandoned  the  premises,  could  have  invoked 
the  aid  of  the  statute  with  effect.  The  bar  of  the  statute  was 
then  complete,  and  had  vested  in  appellant  by  reason  of  his 
possession  by  his  vendee. 

In  the  case  of  Hinchman  v.  Whetstone,  23  111.  185,  it  was 
held,  where  a  party  had  been  in  possession  under  the  first  sec- 
tion of  this  act,  so  as  to  obtain  the  bar  of  the  statute,  and 
permitted  the  improvements  to  decay,  or  be  removed,  and  the 
premises  to  become  vacant,  and  the  owner  of  the  adverse  title, 
which  had  been  barred,  regained  possession,  the  person  who 
acquired  the  bar  by  his  possession  under  claim  and  color  of 
title,  and  the  payment  of  taxes,  may  recover,  unless  the  owner 
of  the  adverse  title  has  in  like  manner  held  possession,  and 
paid  taxes  until  he  has  acquired  the  bar  of  the  statute.  In 
that  case  there  was  an  extensive  review  of  the  authorities,  and 
it  was  held  that  whilst  the  statute  did  not  confer  the  absolute 
title,  still  it  did  confer  a  right  to  hold  and  enjoy  the  possession 
precisely  as  if  he  was  invested  with  the  title,  and  that  if  his 
possession  was  invaded,  or  the  premises  become  vacant,  and 
another  should  make  entry,  even  if  he  held  the  paramount 
title,  he  might  sue  and  recover  upon  his  former  possession. 
In  that  case  it  was  said  that  when  the  bar  becomes  complete, 
the  former  owner  is  prohibited  from  asserting  his  title  against 
the  occupant,  and  those  claiming  under  him,  and  relying  upon 
the  bar,  whether  he  be  in  or  out  of  possession  of  the  premises. 
As  against  such  occupant  and  those  claiming  under  him,  he 
can  neither  use  his  title  for  the  purpose  of  recovery  or  defense, 
until  he  shall  have  destroyed  the  bar,  by  purchase,  limitation, 
or  by  some  other  mode  equally  effectual. 
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The  case  at  bar  is  in  all  respects  similar  in  principle  with 
that.  In  this,  as  in  that,  the  bar  became  complete  under  color 
of  title.  Here,  as  there,  the  occupant  was  fully  empowered 
to  plead  and  rely  upon  the  bar  as  a  complete  defense.  And 
here,  as  there,  the  lands  had  become  vacant,  and  the  holder 
of  the  adverse  title,  without  purchase  from  appellant,  or  by 
limitation,  or  in  any  other  manner,  had  not  removed  the  bar, 
but  had  simply  entered  upon  appellant's  right  of  possession 
conferred  by  the  statute.  He,  then,  was  liable  to  be  ejected 
by  appellant,  who  held  the  right  of  possession,  unless  there  be 
a  distinction. between  the  first  and  second  sections  of  the  stat- 
ute, as  contended  by  appellee. 

In  Hinchman  v.  Whetstone,  supra,  it  was  said,  in  regard  to 
this  question,  that  the  language  of  both  sections  adopted  by 
the  general  assembly,  to  declare  the  effect  that  shall  be  produced 
by  the  bar,  was  held  to  be  the  same  in  the  case  of  Newland  v. 
Marsh,  19  111.  376.  And  it  was  also  said,  it  would  seem  that 
no  distinction  can  be  justly  taken  when  the  bar  is  relied  upon 
to  prevent  a  recovery  by  the  former  owner,  whether  under  one 
or  the  other  of  these  sections.  Although  a  difference  of  con- 
struction may  obtain  in  the  manner  of  acquiring  the  bar  of 
the  statute,  it  is  perfectly  obvious  that  it  was  the  legislative 
intention,  when  the  bar  is  acquired  under  either  section,  that 
the  result  should  be  the  same.  To  hold  otherwise  would  do 
violence  to  the  language  of  the  law.  We  are,  therefore,  clearly 
of  the  opinion  that  no  distinction  can  be  reasonably  taken  in 
this  respect  between  the  two  sections.  This  is  the  construction 
given  to  the  second  section  in  the  case  of  Pauline  v.  Hale,  40 
111.  274.  We  do  not  intend  to  be  understood,  by  anything  here 
said,  to  limit  what  we  have  held  in  former  cases,  where  it  has 
been  said  that  the  holder  of  color  of  title  and  payment  of 
taxes  under  the  second  section  of  this  act,  cannot  recover 
before  he  has  acquired  possession  of  the  premises. 

It  is,  however,  urged  that  when  Swickard  abandoned  his 
contract,  and  the  possession  of  the  place,  with  the  intention 
never  to  return,  the  bar  was  thereby  abandoned,  and  became 
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nugatory.  The  relation  of  vendor  and  purchaser  is  such  that 
when  the  latter  enters  into  possession  under  the  contract  to 
purchase,  the  possession  is  that  of  the  vendor ;  by  the  pur- 
chase lie  recognized  the  vendor's  title,  and  like  a  tenant,  in  all 
proceedings  for  the  recovery  of  possession  by  the  vendor,  he 
is  estopped  from  disputing  his  title.  He  enters  and  holds 
under  the  title  of  the  vendor,  and  his  occupancy  is  subservient 
and  subordinate  to  that  title.  And  from  this  relation,  and  for 
the  same  reason,  his -possession  becomes  as  fully  that  of  the 
vendor,  as  does  that  of  a  tenant  become  that  of  the  landlord. 
This,  then,  being  virtually  the  possession  of  appellant,  upon 
what  principle  of  reason  or  justice  could  Swickard  dispose  of 
the  benefits  appellant  had  acquired  by  the  possession?  He 
could  abandon  his  own,  but  not  the  rights  of  his  vendor. 
Appellant  had  no  notice,  nor  did  he  consent  to  this  abandon- 
ment, and  hence  the  question  urged  by  counsel  is  not  presented. 
Had  appellant  declared  he  would  never  resume  possession, 
then  it  would  have  been  before  us  for  decision  ;  but  as  this 
record  does  not  present  it,  we  have  no  inclination  to  discuss 
the  results,  if  any,  that  it  would  have  produced. 

It  is,  however,  urged  that  the  conveyance  of  Stewart  to 
Bogardus,  in  1838,  prevented  him  from  claiming  color  of  title, 
or  from  paying  taxes  so  as  to  become  availing  under  the  stat- 
ute. This  deed  was  recorded  in  October,  1864.  In  this  case, 
appellant,  when  he  purchased,  found  a  deed  on  record  purport- 
ing to  convey  the  title  to  Stewart,  and  that  he  had  paid  the 
taxes  for  more  than  double  the  required  period,  and  could  find 
no  deed  or  record  conveying  title  from  Stewart.  It  would  be 
a  fraud  upon  appellant,  who  purchased  in  good  faith,  with  no 
accessible  means  of  learning  that  Stewart  had  previously  sold, 
to  permit  the  unrecorded  deed  to  Bogardus  to  defeat  his  right 
to  rely  upon  the  bar  of  the  statute.  He,  then,  was  an  innocent 
purchaser,  and  is,  in  justice,  entitled  to  protect  himself  under 
the  provisions  of  the  statute.  He  acted  in  good  faith,  although 
Stewart  may  not  have  paid  taxes  in  good  faith,  knowing  that 
he  had  sold  to  Bogardus.  There  can  be  no  pretense  that 
7— 52nd  III. 
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appellant  should  be  charged  with  notice  by  the  record  of  the 
deed  in  October,  1864,  more  than  a  quarter  of  a  century  after 
it  was  executed,  and  eight  years  after  appellant  had  purchased. 

Eor  is  the  case  of  Fell  v.  Cessford,  26  111.  522,  opposed  to 
the  views  here  expressed.  In  that  case,  to  make  out  seven 
years  payment  of  taxes,  it  was  necessary  to  count  one  year  in 
which  the  taxes  had  been  paid  by  a  person  not  having  the 
color  of  title.  In  this  case,  however,  Stewart  paid  all  taxes 
for  fifteen  years  under  his  color  of  title.  Had  Bogardus  paid 
a  portion  of  the  time,  and  Stewart  another  portion,  then  this 
case  would  have  been  like  that,  in  principle.  There,  neither 
of  the  tax-payers  had  paid  for  seven  years,  whilst,  in  this  case, 
only  one  party  has  paid,  and  he,  successively,  for  more  than 
the  statutory  period. 

The  disposition  of  the  questions  here  discussed  is  all  that 
is  material,  as  presented  by  this  record.  The  instructions  of 
the  court  below  are  not  in  accordance  with  the  views  here 
expressed,  and  were  calculated  to  mislead  the  jury,  and  the 
judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Sophia  C.  Newman  et  al. 

v. 

Wells  Willetts. 


1.  Creditor's  bill — wliat  constitutes,  and  wlien  it  may  be  maintained.  A 
creditor's  bill,  strictly,  is  a  bill  by  which  a  creditor  seeks  to  satisfy  his  debt 
out  of  some  equitable  estate  of  the  defendant,  which  is  not  liable  to  a  levy 
and  sale  under  an  execution  at  law. 

2.  To  maintain  such  a  bill,  the  creditor  must  have  exhausted  his  remedy 
at  law,  by  obtaining  judgment  and  getting  an  execution  returned  nulla  bona, 
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this  being  necessary  to  give  the  court  jurisdiction,  for  otherwise  it  would 
not  appear  but  that  the  party  has  a  complete  remedy  at  law.  * 

3.  Same — and  herein,  of  a  bill  to  set  aside  a  fraudident  conveyance. — But 
there  is  another  sort  of  creditor's  bill  very  nearly  allied  to  the  'former,  by 
means  of  which  a  party  seeks  to  remove  a  fraudulent  conveyance  out  of 
the  way  of  his  execution.  This  he  may  file  so  soon  as  he  obtains  his  judg- 
ment, and  is  not  required  to  show  that  he  could  not  obtain  satisfaction  out 
of  other  property  of  the  defendant. 

4.  But  a  naked  bill  to  set  aside  a  fraudulent  deed,  which  seeks  no 
discovery  of  any  property,  chose  in  action,  or  other  thing  alleged  to  belong 
to  the  defendant,  and  which  ought  to  be  subjected  to  the  payment  of  his 
judgment,  is  not  a  creditor's  bill  in  the  sense  in  which  that  term  is  under- 
stood and  accepted,  and  provision  for  which  is  made  by  sections  thirty-six 
and  thirty-seven  of  our  chancery  code. 

5.  And  in  order  to  maintain  a  bill  to  set  aside  a  fraudulent  conveyance, 
as  an  obstacle  in  the  way  of  collecting  the  complainant's  judgment,  it  must 
appear  the  judgment  was  an  existing  lien  on  the  property  conveyed,  so  that 
where  the  judgment  was  obtained  more  than  a  year  before  the  filing  of  the 
bill,  and  it  did  not  appear  that  an  execution  had  issued  thereon  within  that 
time,  the  bill  cannot  be  maintained. 

6.  Wills— executed  and  proved  in  other  States— iclien  admissible  in  evidence 
in  this  State.  Where  a  will  executed  in  another  State,  and  probated  there, 
and  the  record  and  proceedings  in  respect  thereto  are  authenticated  in 
conformity  with  the  act  of  congress  of  May  26,  1790,  providing  for  the 
authentication  of  the  public  acts,  records  and  judicial  proceedings  in  each 
State  so  as  to  take  effect  in  every  other  State,  such  will  is  admissible  in 
evidence  in  the  courts  of  this  State  without  having  been  probated  here. 

7.  Nor  is  it  essential  to  support  a  title  to  land  lying  in  this  State,  claimed 
under  such  a  will,  that  the  will  should  be  recorded  in  the  county  where  the 
land  is  situate. 

8.  Same— of  an  estate  for  life.  The  owner  in  fee  of  a  tract  of  land  in  this 
State  devised  his  property  as  follows:  "I  leave  and  bequeath  all  the 
property,  movable  and  immovable,  of  which  I  may  die  possessed,  to  my 
said  wife ;  this  legacy  is  made  in  usufruct  and  during  the  lifetime  of  my 
said  wife,  at  her  death  the  whole  of  which  will  revert  to  the  children,  which 
I  have  or  may  have  from  said  marriage.  "  Held,  that  on  the  death  of  the 
testator,  the  widow  took  under  this  devise  a  life  estate  in  the  land— a  free- 
hold, and  under  our  statute  subject  to  execution. 


*See  also,  McNab  v.  Heald  etal.  41111.  326;  Heacock  etal.v.Durand,  42ib.230; 
McConnel  v.  Dickson  et  al.  43  ib.  100  ;  Horner  v.  Zimmerman  et  al.  45  ib.  14.  But  there 
is  an  exception  to  the  rule  that  an  execution  must  issue  before  a  creditor's  bill  will 
be  entertained,  in  the  case  of  proceedings  against  an  insolvent  estate.  See  Steere  et 
al.  v.  Hoaclancl  et  al.  39  ib.  264. 
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Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  B.  C.  Taliaferro,  for  the  appellants. 

Mr.  T.  G-.  Frost,  Mr.  J.  J.  Tunnicliffe,  and  Mr.  J.  C. 
Pepper,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  exhibited  in  the  Mercer  county 
circuit  court  by  Wells  Willetts,  and  against  Sophia  C.  New- 
man, Jay  Martin  and  Martha  A.  Newman,  to  set  aside  a  deed 
made  by  Sophia  C.  to  J,.  Martin,  bearing  date  February  11, 
1861,  and  a  deed  from  Jay  Martin  to  Martha  A.  Newman, 
dated  March  16,  1861,  on  the  allegation  they  were  made 
for  the  purpose  of  hindering  and  delaying  the  creditors  of 
Sophia  C.  Newman  in  the  collection  of  their  debts,  the  com- 
plainant claiming  to  be  a  creditor  by  force  of  a  judgment 
obtained  by  him  against  Sophia  C.  in  the  Mercer  circuit  court, 
at  the  April  term  thereof,  1 861.  r 

It  is  also  charged  in  the  bill  that  complainant  had  caused  an 
execution  to  be  issued  on  his  judgment  on  the  5th  clay  of 
October,  1861,  which  was  returned,  "no  property  found,"  on 
the  1st  day  of  January,  1862 ;  that  he  had  caused  an  alias 
writ  of  execution  to  be  issued  on  the  12th  of  August,  1864, 
which  was  returned  on  the  26th  of  September  following,  "  no 
property  found." 

The  defendants,  severally,  not  under  oath,  answered  the 
bill,  denying  all  fraud,  and  replications  were  duly  filed,  and 
the  cause  proceeded  to  a  hearing  on  the  bill,  answers,  replica- 
tions and  proofs,  and  the  court  decreed  that  the  deeds  be  set 
aside  ;  that  Sophia  C.  Newman  had  a  life  estate  in  the  premi- 
ses, and  also  a  homestead  right  of  the  value  of  one  thousand 
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dollars,  and  directing  the  sale  of  her  interest  in  the  land  to 
pay  the  judgment,  and  that  the  sheriff  should  set  off  the 
homestead  in  pursuance  of  law. 

To  reverse  this  decree,  the  defendants  have  appealed  to  this 
court. 

This  bill,  in  the  court  below,  was  denominated  a  creditor's 
bill,  and  it  is  contended,  the  complainant  must  show  he  has 
exhausted  his  legal  remedies  before  it  can  be  sustained,  and  it 
was  with  that  idea,  on  the  part  of  the  pleader,  the  allegation 
was  introduced  in  the  bill, of  the  issuing  of  an  execution. 

It  is  not  a  creditor's  bill  in  the  sense  in  which  that  term  is 
understood  and  accepted,  and  provision  for  which  is  made  by 
sections  thirty-six  and  thirty-seven  of  our  Chancery  Code. 
No  discovery  is  sought  of  any  property,  chose  in  action,  or 
other  thing  alleged  to  belong  to  the  defendants,  and  which 
ought  to  be  subjected  to  the  payment  of  his  judgment.  It  is 
a  naked  bill  to  set  aside  deeds  executed  before  the  judgment 
was  obtained,  so  that  they  shall  not  operate  as  an  obstruction 
to  an  execution,  on  the  allegation,  that  they  were  executed 
with  a  fraudulent  intent. 

This  court  said,  in  the  case  of  Weightman  et  al.  v.  Hatch, 
17  111.  281,  where  a  party  seeks  to  remove  a  fraudulent 
conveyance  or  incumbrance,  out  of  the  way  of  his  execution, 
he  may  file  his  bill  for  that  purpose  so  soon  as  he  has  obtained 
his  judgment,  and  before  he  has  made  any  effort  to  satisfy 
his  judgment  out  of  other  property  of  the  defendant. 

The  court  then  quotes  what  was  said  in  Miller  et  al.  v. 
Davidson,  3  Gilm.  518,  where  it  was  held,  when  a  creditor 
seeks  to  satisfy  his  debt  out  of  some  equitable  estate  of  the 
defendant,  which  is  not  liable  to  a  levy  and  sale  under  an 
execution  at  law,  that  he  must  exhaust  his  remedy  at  law  by 
obtaining  judgment  and  getting  an  execution  returned  nulla 
bona,  before  he  can  come  into  a  court  of  equity  for  the  pur- 
pose of  reaching  the  equitable  estate  of  the  defendant,  this 
being  necessary  to  give  the  court  jurisdiction,  for  otherwise, 
it  would  not  appear  but  that  the  party  has  a  complete  remedy 
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at  law.  This  is  what  may  be  strictly  termed  a  creditor's  bill. 
But  the  court  say,  there  is  another  sort  of  creditor's  bill,  very 
nearly  allied  to  this,  yet  where  the  plaintiff  is  not  bound  to  no 
quite  so  far  before  he  comes  into  this  court,  and  that  is,  where  he 
seeks  to  remove  a  fraudulent  incumbrance  out  of  the  way  of 
his  execution.  Then,  he  may  file  his  bill  so  soon  as  he  obtains  his 
judgment.  The  court  proceed — whether  our  statute,  which 
subjects  equitable  interests  in  land  to  sale  on  execution,  has 
done  away  with  this  distinction,  it  is  unnecessary  now  to  inquire. 
It  is  enough  for  this  case,  that  it  came  strictly  within  the  rule 
that  prevailed  before  the  statute  allowing  the  party  to  file  his 
bill  to  remove  a  fraudulent  conveyance,  without  showing  that 
he  could  not  obtain  satisfaction  out  of  other  property  of  the 
defendant.  As  to  him,  the  conveyance  being  void,  the  credi- 
tor has  a  right  to  place  himself  in  the  same  position  which  he 
would  have  occupied  had  it  never  been  made,  and  first  seek 
satisfaction  out  of  this  land.  The  grantee's  title  being  tainted 
by  fraud,  he  has  no  right  to  say  that  all  other  means  to  satisfy 
the  debt  shall  be  exhausted  before  he  could  be  disturbed  in  his 
title. 

These  views  were  expressed  in  a  case  where  the  judgment 
was  an  existing  lien  on  the  property,  and  they  must  be  under- 
stood as  applying  to  such  cases  only.  If  a  party  has  no  lien, 
and  the  land  alleged  to  be  fraudulently  conveyed,  such  con- 
veyance can  do  him  no  injury,  The  record,  in  this  case,  fails 
to  show  that  complainant  had  a  lien  on  this  land,  no  execution 
having  issued  on  the  judgment  within  one  year  from  its  date. 
The  presumption  of  law  is,  that  the  judgment  was  paid,  and 
to  enable  the  complainant  to  issue  an  execution,  the  judgment 
would  necessarily  have  to  be  revived  by  scire  facias. 

But  it  is  desired,  by  both  parties,  that  the  interest  of  Sophia 
C.  Newman  in  this  land  should  be  definitely  ascertained,  so 
that,  should  the  complainant,  on  another  hearing,  show  he  had 
a  lien  upon  it,  it  may  be  subjected  to  that  lien. 

It  appears  the  land  in  question  was  the  property  and  farm 
of  Erastus  Newman,  the  husband  of  Sophia  C.     He  was  a 
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branch  pilot,  following  his  vocation  at  the  Balize,  in  the  State 
of  Louisiana,  in  the  parish  of  Plaqnemine,  and  was  drowned 
in  the  Gulf  of  Mexico,  from  the  upsetting  of  a  boat,  on  the  « 
21st  of  January,  1855.  On  the  20th  day  of  October,  1850, 
he  made  his  last  will  and  testament,  which  was  duly  proved 
before  the  second  judicial  district  court  of  the  parish  of  Pla- 
qnemine, on  the  14th  of  May,  1855.  He  was  married  to  the 
defendant,  Sophia  C.,  in  1837,  and  had  by  her  four  children, 
living  at  the  time  of  his  death,  Martha  A.  being  the  eldest, 
and  the  others  being  those  named  in  this  cause.  Sophia  C. 
was  left  by  the  will  "  natural  tutor  "  of  the  children,  and  there 
was  bequeathed  to  her  all  his  property,  movable  and  immova- 
ble, of  which  he  died  possessed,  in  usufruct  during  her  life, 
and  at  her  death,  to  such  children  as  he  had,  or  might  have, 
from  the  marriage.  His  wife  was  appointed  executrix,  and 
power  was  given  her  to  sell  all  his  property  at  public  auction, 
to  pay  his  debts,  and  place  the  balance  or  net  amount  at  inter- 
est for  the  benefit  of  his  children. 

After  the  will  was  proved,  and  she  had  procured  letters  testa- 
mentary, she  presented  her  petition  to  the  same  court  for  an 
order  for  an  inventory  and  appraisement  of  all  the  property 
belonging  to  the  succession,  and  to  the  "community"  which 
had  existed  between  her  and  her  deceased  husband.  The 
order  was  granted,  and  an  inventory  and  appraisement  filed 
on  the  4th  of  June,  1 855,  by  which  it  appears  that  the  deceased 
Newman,  was  the  owner,  at  the  time  of  his  death,  of  a  lot  of 
ground  on  the  right  bank  of  the  Balize  bayou,  in  the  parish 
of  Plaquemine,  which,  with  the  buildings  and  improvements 
thereon,  was  valued  at  six  hundred  dollars,  and  it  appearing 
the  deceased  was  a  member  of  the  Louisiana  Pilots'  Associa- 
tion, there  was  found  on  its  books  the  amount  of  thirteen 
hundred  and  thirty  dollars  and  ninety-two  cents  to  his  credit, 
amounting,  in  all,  to  nineteen  hundred  and  thirty  dollars  and 
ninety-two  cents. 

This  record  conies  certified  to  us  as  the  record  of  the  court 
of  the  second  judicial  district  of  the  parish  of  Plaquemine, 
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in  the  State  of  Louisiana,  and  certified  by  the  clerk  of  that 
court,  under  the  seal  of  that  court,  on  the  29th  of  October, 
1867,  and  accompanied  by  the  certificate  of  the  presiding 
judge  of  that  court, of  the  official  character  of  the  clerk  sign- , 
ing  the  same;  that  his  signature  thereto  was  genuine,  to  which 
full  faith  and  credit  were  due,  and  that  his  attestation  was  in 
due  form,  and  is  in  entire  conformity  with  the  act  of  congress 
of  May  26,  1790,  entitled,  "  An  act  to  prescribe  the  mode  in 
which  the  public  acts,  records  and  judicial  proceedings  in 
each  State  shall  be  authenticated,  so  as  to  take  effect  in  every 
other  State." 

By  this  act,  such  records  and  judicial  proceedings  authen- 
ticated, as  by  the  act  required,  shall  have  such  faith  and  credit 
given  to  them,  in  every  court  within  the  United  States,  as 
they  have,  by  law  or  usage,  in  the  courts  of  the  State  whence 
the  records  are  taken.  The  clerk  certifies  that  the  will  was 
proved  and  admitted  to  record  in  accordance  with  the  laws  of 
the  State  of  Louisiana  in  force  at  the  time. 

This  record  imports  absolute  verity,  and,  by  the  act  of 
congress,  being  properly  authenticated,  is  evidence  in  the 
courts  of  all  the  States  in  the  Union,  and  by  it  the  fact  appears 
that  Sophia  C.  Newman  had  devised  to  her  a  life  estate  in  all 
the  movable  and  immovable  propert}^  of  the  testator  whereso- 
ever situate.  It  is  conceded  he  died  seized  in  fee  of  the  land 
in  question.  It  is  said  by  appellants'  counsel,  when  this 
cause  was  before  us  at  the  April  term,  1866  (48  111.  534),  this 
will  was  held  to  be  inadmissible  in  evidence,  it  never  having 
been  admitted  to  probate  in  this  State,  and  that,  consequently, 
no  rights  could  be  claimed  under  it.  The  evidence  presented 
at  that  term,  showed  only  an  instrument  purporting  to  be  a 
will.  No  record  of  any  court  was  offered,  as  now,  to  its 
execution  and  proceedings  under  it.  In  this  case,  the  proof 
of  the  execution  of  the  will  is,  substantially,  the  same  as  that 
in  the  case  of  S/iephardv.  Carriel^  19  111.  313,  which  was  there 
held  to  be  sufficient.  In  that  case,  the  will  was  not  recorded  in 
the  proper  county  until  after  the  commencement  of  the  suit  in 
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which  it  was  used  as  evidence.  It  is  true,  the  will  in  question 
was  not  recorded  in  Mercer  county,  at  the  time  of  this  trial, 
but  it  is  capable  of  being  recorded,  having  all  the  elements 
prescribed  by  section  8  of  our  statute  of  wills. 

The  question  now  is,  did  Sophia  C.  Newman  take  under  this 
will  ?  The  evidence  on  this  point  is  inferential  only.  She 
had  the  property  in  Louisiana  inventoried  and  appraised,  and 
as  she  was  the  beneficiary  in  that,  a  fair  presumption  is,  she 
appropriated  it.  She  then  removed  to  this  farm  in  Mercer 
county,  where  she  has  ever  since  resided,  exercising  exclusive 
dominion  over  it,  offering  to  sell  it,  and  using  its  avails  as 
means  of  support  for  herself  and  family,  and  there  is  no  pre- 
tense she  ever  renounced  the  provisions  of  the  will  for  her 
benefit,  or  made  any  claim  to  dower  in  the  land.  All  the 
circumstances  conspire  to  show  she  accepted  the  bequests  of 
the  will,  claiming  the  estate  as  bequeathed. 

What  was  this  estate  ?  Clearly  a  freehold,  and  under  our 
statute  subject  to  execution,  subject,  however,  to  her  homestead 
right,  to  which  she  is  clearly  entitled. 

The  next  question  is,  did  Sophia  C.  Newman  convey  this 
estate  to  Martin  with  the  intent  and  purpose  of  hindering  and 
delaying  her  creditors  ? 

There  is  no  proof  there  was  any  other  creditor  but  the* 
complainant,  at  the  time  the  deed  to  Martin  was  made,  and 
the  proof  is  clear  that  it  was  made  to  hinder  and  delay  him  in 
the  collection  of  his  debt.  This  seems  to  have  been  the  prin- 
cipal object  of  that  conveyance.  Martin  paid  no  money,  but 
gave  his  notes  on  time.  He  occupied  the  farm  about  one 
year,  paying  rent  to  Mrs.  Newman,  and  then,  on  ascertaining 
her  title  was  doubtful,  conveyed  it,  at  her  request,  to  her 
daughter  Martha,  on  the  consideration  she  would  furnish  her 
mother  support  during  her  life,  she,  herself,  however,  having 
no  means  of  doing  so,  save  by  the  income  which  might  be 
derived  from  the  farm.  It  is  also  proved  that  Mrs.  Newman 
had  refused  to  accept  her  own  propositions  for  the  sale  of  the 
land,  coming  from  parties  able  and  willing  to  comply  with 
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them.  The  great  body  of  the  evidence  shows  that  this 
conveyance  from  Mrs.  Newman  to  Martin,  and  from  him  to 
Martha  Newman,  were  made  with  the  intent  to  hinder  and 
delay  complainant  in  the  collection  of  his  debt.  4 

Upon  the  point  raised,  by  appellant  that  there  was  no  proof 
Mrs.  Newman  was  insolvent  at  the  time  she  executed,  this 
deed,  it  is  sufficient  to  say  the  evidence  is  ample,  that  she  had 
no  available  means  sufficient  to  pay  a  debt  exceeding  eight 
hundred  dollars,  which  was  the  extent  of  complainant's  claim. 
About  this  there  can  be  no  dispute. 

As,  however,  the  record  fails  to  show  the  judgment  in 
question  was  a  lien  on  the  land,  there  was  error  in  removing 
the  obstruction  created  by  the  deed,  and  subjecting  the  land 
to  the  payment  and  satisfaction  of  the  judgment.  On  another 
trial,  complainant  may  be  able  to  show  the  judgment  was  a 
subsisting  lien,  by  showing  an  execution  issued  within  one 
year.  There  was  no  error  in  directing  the  sheriff  to  set  off 
to  Mrs.  Newman  a  homestead  in  the  premises,  in  pursuance 
of  the  statute,  and  not  exceeding  in  value  one  thousand 
dollars. 

For  the  reasons  given,  the  decree  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed." 


Chicago,  Rock  Island  &  Pacific  R.  R.  Co. 

v. 

William  H.  Fairclough. 


1.  Railroads — of  their  liability  as  warehousemen  for  baggage  of  passengers. 
When  a  passenger  upon  a  railroad  purchases  his  ticket,  and  checks  his 
baggage  to  the  place  of  his  destination,  and  such  baggage  arrived  at  its 
destination,  and  is  not,  from  any  cause,  delivered  to  such  passenger,  or  to  his 
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agent,  it  toas  hdd  that  it  was  the  duty  of  the  company  to  deposit  such  baggage 
in  their  baggage  room,  in  which  event  their  responsibility  becomes  that  of 
warehousemen,  and  they  must  respond  in  damages  for  any  neglect  in  that 
capacity. 

2.  It  is  not  necessary  that  such  place  of  deposit  should  be  absolutely 
fire-proof,  or  burglar-proof,  but  such  a  place  as  a  man  of  ordinary  prudence 
would  use  for  the  storage  of  his  own  goods. 

Appeal  from  the  Circuit  Court  of  Eock  Island  county ;  the 
Hon.  Geo.  W.  Pleasants,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Glover,  Cook  &  Campbell,  for  the  appellants. 

Mr.  William  H.  Gest,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  : 

The  appellee  purchased  a  ticket  entitling  him  to  passage 
upon  the  railroad  of  appellants  from  Chicago  to  Moline,  and 
checked  his  baggage  to  the  same  station. 

On  arriving  at  Geneseo,  he  procured  a  lay  over  ticket,  and 
stopped  there  from  the  13th  to  the  15th  of  February. 

The  baggage  was  allowed  to  go  on  to  Moline,  arriving  at 
5.25  p.  m.  of  the  13th,  and  no  one  being  on  hand  to  receive  it, 
the  baggage  master  of  appellants  placed  it  in  the  depot  build- 
ing, where  baggage  was  ordinarily  kept.  He  remained  in 
the  building  until  11:45  p.  m.,  then  locked  all  the  doors  and 
fastened  all  the  windows,  and  left  the  station,  for  the  night. 
At  7-J-  the  next  morning,  he  went  to  the  depot  and  found  that 
burglars  had  broken  into  the  depot,  broken  open  the  trunks, 
and  rifled  their  contents.  This  action  was  brought  against 
the  company  to  recover  the  value  of  the  property  stolen,  and 
the  jury  found  a  verdict  for  $92.50.  The  court  instructed 
the  jury  as  follows  : 
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"  The  responsibility  of  the  defendant  as  a  common  carrier, 
lasted  until  the  plaintiffs  baggage  reached  Moline,  and  was 
delivered  to  the  plaintiff  or  his  authorized  agent,  or  was  by 
the  defendant  stored  in  a  safe  warehouse  of  itself  or  some  one* 
eke. 

"  If  the  jury  believe,  from  the  evidence,  that  the  goods  of 
the  plaintiff  were  carried  to  their  destination  and  not  then  and 
there  delivered  to  the  plaintiff,  either  by  reason  of  his  not 
being  there  to  receive  them,  or  for  other  causes,  not  the  fault 
of  the  plaintiff,  it  was  then  the  duty  of  the  defendant  to  store 
the  goods  in  a  safe  warehouse  ;  and  if  the  jury  further  believe 
from  the  evidence,  that  the  defendant  retained  possession  of 
the  goods  after  so  arriving  at  their  destination,  then  it  was  in 
the  capacity  of  warehousemen,  or  keepers  of  goods  for  hire, 
and  as  such  warehousemen,  the  defendants  were  bound  to  use 
ordinary  diligence  in  the  care  of  the  same. 

"Ordinary  diligence  or  care  which  a  warehouseman  is 
bound  to  use,  is  that  degree  of  care  or  attention  which,  under 
the  actual  circumstances,  a  man  of  ordinary  prudence  and 
discretion  would  use  in  reference  to  the  particular  goods  if 
they  were  his  own  property.  " 

It  is  objected  that  these  instructions  impose  too  large  *a 
responsibility  upon  the  company,  but  we  can  see  no  objection 
to  them.  It  certainly  would  not  be  contended  that  a  railway 
company  can  leave  the  baggage  of  its  passengers  on  the  plat- 
form, utterly  uncared  for.  If  the  owner  of  the  baggage  fails 
to  call  for  it  on  the  arrival  of  the  train,  it  is  the  duty  of  the 
company  to  deposit  it  in  their  baggage  room,  in  which  event, 
as  in  the  case  of  freight,  their  responsibility  becomes  that  of 
warehousemen.  The  baggage  room  should  be  reasonably 
secure. 

Objection  is  taken  to  the  use  of  the  phrase,  "safe  ware- 
house, "  in  one  of  the  instructions.  But  the  jury  would 
understand,  from  all  the  instructions,  that  by  this  phrase  was 
meant,  not  a  warehouse  absolutely  fire-proof  or  burglar-proof, 
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but  such  an  one  as  a  man  of  ordinary  prudence  would  use  for 
the  storage  of  his  own  goods. 

The  evidence  discloses  great  negligence  on  the  part  of  the 
company.  The  baggage  was  stored  in  the  ordinary  waiting 
room,  the  windows  of  which  were  within  four  feet  of  the 
platform,  without  blinds,  and  one  large  pane  of  glass,  12 
inches  by  22  (by  removing  which  the  burglar  made  his  entry), 
was  fastened  only  by  tacks,  and  there  was  no  watchman  about 
the  building  at  night. 

Judgment  affirmed. 


Henry  C.  Dent 

v. 
Ezra  D.  Davison. 


1.  Action  on  penal,  bond — of  assigning  successive  breaches.  The  18th 
section  of  the  practice  act,  which  provides  that  in  actions  upon  penal  bonds, 
successive  breaches  may  be  assigned  and  recovery  had,  after  a  trial  and 
judgment  in  the  same  action,  is  not  confined  in  its  operation  to  actions  on 
official  bonds,  but  applies  as  well  to  other  penal  bonds,  conditioned  for  the 
performance  of  covenants,  where  the  non-performance  of  the  condition  is 
not  necessarily  embraced  in  a  single  breach. 

2.  So  where  one  partner  purchased  his  co-partner's  interest  in  the  firm, 
agreeing  to  pay  the  partnership  debts,  and  gave  a  penal  bond  conditioned 
for  their  payment  within  a  specified  time,  upon  a  breach  of  such  condition 
by  the  neglect  of  the  obligor  to  pay  the  firm  debts,  as  he  had  agreed,  a  right 
of  action  upon  the  bond  accrued  to  the  obligee,  but  if  the  latter  had  not 
himself  paid  the  debts,  or  some  portion  of  them,  he  could  recover  only 
nominal  damages,  and  the  judgment  for  the  penalty  would  stand  as  security 
for  such  other  breaches  as  might  afterwards  happen  by  reason  of  the  obli- 
gee paying  the  debts,  or  any  portion  of  them. 

3.  Bill  of  exceptions — when  it  should  be  signed.  While  it  is  for  the 
judge  trying  a  cause  to  determine,  in  the  first  instance,  whether  the  require- 
ments of  the  law  have  been  so  far  complied  with  as  to  make  it  his  duty  to 
sign  a  bill  of  exceptions,  yet  where  that  has  not  been  done,  the  bill  should 
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not  be  signed.  In  this  case,  the  bill  was  signed  two  years  after  the  trial  to 
which  it  related,  and  from  the  memory  of  the  judge,  without  minutes,  and 
without  any  exceptions  having  been  taken  at  the  time.  The  signing  of  the 
bill  was  disapproved. 

ArpEAL  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Bangs  &  Shaw  and  Messrs.  Burns  &  Barnes, 
for  the  appellant. 

Messrs.  Johnson  &  Hopkins,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case  that  appellee  brought 
an  action  of  debt  to  the  August  term,  1867,  of  the  Woodford 
circuit  court,  against  appellant  and  Addis,  on  a  penal  bond. 
It  was  conditioned  that  the  obligors  should,  before  the  26th 
day  of  August,  1866,  pay,  or  cause  to  be  paid,  all  debts 
contracted  by  the  firm  of  E.  D.  Davison  &  Co.,  or  that  might 
have  stood  charged  to  E.  D.  Davison  for  goods  had  to  the  use 
of  the  firm  obtained  in  the  name  of  A.  D.  Addis  <fe  Co., 
and  all  collections  made  by  Davison  &  Addis,  or  Addis  &  Co.; 
and  it  was  further  provided  that,  should  default  be  made  in 
the  payments,  or  any  part  thereof,  on  the  day  named,  and  the 
same  should  remain  in  arrear  for  the  space  of  ten  days,  then 
the  aforesaid  sum  of  three  thousand  dollars  should,  at  the 
option  of  Ezra  D.  Davison,  become  payable  immediately 
thereafter.  At  the  December  term,  1867,  a  trial  was  had  by 
the  court  and  a  jury,  when  a  recovery  was  had  for  the 
amount  of  the  penalty  of  the  bond  and  one  cent  damages. 

Afterwards,  appellee  filed  suggestions  of  further  breaches, 
which  occurred  after  the  recovery  of  the  judgment,  under  the 
18th  section    of    the   practice   act.      To  this   assignment   of 
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breaches,  appellant  filed  a  demurrer,  which  was  overruled  by 
the  court,  and  a  trial  was  had  resulting  in  a  judgment  of 
$476.81  in  favor  of  appellee. 

It  seems  that  Addis  &  Davison  had  been  partners  in 
business,  and  the  former  purchased  of  the  latter  his  interest 
in  the  business  of  the  firm,  and  to  secure  him,  gave  the  bond 
sued  upon,  that  he  would  pay  the  firm  debts  which  he  had 
assumed.  Addis  failed  to  pay  them  within  the  limited  time, 
and  left  the  country.  At  the  first  trial,  appellee  having  failed 
to  prove  that  he  had  paid  and  discharged  any  portion  of  the 
indebtedness  which  Addis  had  bound  himself  to  pay,  the  jury 
only  assessed  nominal  damages ;  and  the  present  controversy 
grows  out  of  the  question,  whether  moneys  paid  by  appellee 
on  the  firm  debts  after  the  judgment  on  the  bond  can  be 
recovered  under  the  assignment  of  new  breaches. 

It  is  not  controverted  that  this  is  a  penal  bond,  but  it  is 
urged  that  the  damages  growing  out  of  its  breach  are  of  such 
a  character  that  they  should  all  have  been  assessed  on  the 
first  trial ;  that  the  damages  are  entire,  and  cannot  be  divided 
or  split  up  into  several  recoveries. 

It  is  apparent  that  appellee  should  have  introduced  evidence 
of  the  payment  by  him  of  debts  prior  to  bringing  the  suit,  on 
the  first  trial,  to  recover  more  than  nominal  damages.  And 
failing  then  to  introduce  evidence  to  prove  he  had  paid 
any  portion  of  the  debts,  the  jury  could  but  find  one  cent 
damages,  having  no  proof  of  anything  more  than  the  mere 
fact  that  Addis  had  failed  to  pay  the  debts  of  the  firm. 
And  failing  to  prove  such  payments,  appellee  had  a  right  to 
recover  for  the  technical  breach,  and  nothing  more. 

The  18th  section  of  the  practice  act  declares  that  in  actions 
brought  on  penal  bonds  conditioned  for  the  performance  of 
covenants,  the  plaintiff  may  assign  as  many  breaches  as  he 
may  choose,  and  the  jury,  whether  on  the  trial  of  the  issue 
or  of  inquiry,  shall  assess  the  damages  for  so  many  breaches 
as  the  plaintiff  may  prove,  and  the  judgment  for  the  penalty 
shall    stand    as    security   for   such    other  breaches    as    may 
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afterwards  happen,  and  the  plaintiff  is  authorized  at  any  time 
afterwards  to  sue  out  a  writ  of  inquiry  to  assess  damages 
for  the  breach  of  any  covenant  contained  in  the  bond, 
subsequent  to  the  former  trial  or  inqiury. 

This  being  a  penal  bond,  it  falls  within  the  provisions  of 
the  statute.  It  is  true,  the  cases  which  most  usually  arise 
are  on  official  bonds,  where  a  breach  of  duty  to  different 
persons,  and  at  various  times,  at  the  common  law  rendered  a 
multiplicity  of  suits  necessary  to  the  attainment  of  justice, 
and  to  avoid  litigation,  delay  and  expense,  the  statute  changed 
the  practice  so  as  to  enable  any  party  aggrieved,  simply  by 
suing  out  a  scire  facias  against  the  defendant,  and  the 
suggestion  of  new  breaches,  have  his  damages  assessed.  But 
the  statute  is  broader  and  embraces  all  penal  bonds,  and  that 
upon  which  this  suit  was  brought  being  of  that  character,  it 
falls  within  the  enactment.  Appellee,  then,  had  the  right  to 
assign  further  breaches,  under  the  statute,  for  any  damage 
sustained  after  the  suit  was  brought.  Had  he  paid  any  portion 
of  the  debts  against  the  firm  before  suit  was  brought,  and 
not  recovered  the  amount  as  damages,  then  that  portion  of 
his  claim  would  have  been  barred. 

The  breach  by  a  failure  of  Addis  to  pay  only,  in  contempla- 
tion of  law,  produced  a  nominal  injury.  Appellee  only 
sustained  substantial  damage  when  he  paid  the  debts.  It  was 
then,  and  only  then,  that  he  had  a  right  to  recover  more  than 
for  a  technical  breach.  And  on  each  payment  made  by 
appellee  on  the  debts  against  the  firm,  a  new  breach  occurred, 
and  a  new  cause  of  action  arose,  and  a  right  of  recovery, 
equal  to  the  amount  paid.  On  the  first  recovery,  appellee  had 
not  been  damnified,  and  until  he  was,  he  could  not  recover 
substantial  damages.  The  first  recovery  was  therefore  correct, 
and  under  the  statute  the  judgment  stood  as  a  security  for  any 
sums  appellee  might  subsequently  pay  on  the  debts  of  the 
firm  which  Addis  had  covenanted  to  pay  and  discharge. 

From  the  evidence  introduced  on  the  assessment,  it  appears 
that  all  of  the  payments  made  by  appellee  were  after  the  suit 
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was  brought,  and  hence  no  portion  of  the  amount  found  on 
the  assessment  of  damages,  was  barred  by  the  first  recovery. 
The  suit  was  brought  to  the  August  term,  1867,  and  the  proof 
shows  that  the  first  payment  by  appellee  was  made  in  the 
following  month  of  November.  It  follows  that  the  finding 
in  the  court  below  was  correct,  and  the  judgment  of  the  cir- 
cuit court  must  be  affirmed. 

The  question  raised  by  the  cross  errors  are  unimportant,  as 
the  only  question  arising  on  this  record  is  presented  outside 
of  the  bill  of  exceptions,  signed  by  the  judge  some  two  years 
after  the  first  trial.  We  are  at  a  loss  to  see  why  the  judge 
should  have  signed  it  as  he  did.  It,  he  states,  was  made 
simply  from  memory,  without  minutes,  and,  so  far  as  we  can 
see,  without  any  exceptions  having  been  taken  at  the  time. 
It  is  for  the  judge  to  determine  in  the  first  place  whether, 
under  the  law,  he  is  bound  to  sign  a  bill  of  exceptions ; 
whether  the  party  demanding  it  has  conformed  to  the  law  in 
preserving  the  exceptions,  and  has  made  up  and  presented  his 
bill  as  required  by  the  law,  and  has,  in  other  respects,  a  legal 
right  to  demand  his  signature  to  the  bill.  The  signing  of  the 
bill  is  a  solemn  official  act,  which  should  never  be  performed 
unless  required  by  law,  and  is  calculated  to  produce  injury  to 
the  opposite  party,  at  least  to  the  extent  of  contesting  it  in 
this  court, when  improperly  signed. 

Judgment  affirmed. 


John  Karnes 

V. 

Mahlon  B.  Lloyd  et  al. 


1.    Execution— confession  of  judgment  for  the  purpose  of  enabling  a  credi- 
tor to  redeem— not  fraudulent  as  against  purchaser.     The  fact  that  a  judg- 
ment debtor  confesses  judgment  in  favor  of  a  creditor  for  the  express 
8— 52nd  III. 
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purpose  of  enabling  such  creditor  to  redeem  from  a  sale  under  a  prior  judg- 
ment, in  no  wise  invalidates  it,  there  being  no  fraud  as  to  the  considera- 
tion for  the  judgment.      Such  confession  is  not  fraudulent  as  against  the 
( purchaser. 

2.  Same— redemptions— law  encourages.  It  is  the  policy  of  the  law  to 
encourage  redemptions,  in  order  that  the  property  of  the  debtor  may  dis- 
charge as  many  of  his  liabilities  as  possible. 

3.  A  creditor  by  note  and  mortgage  may  obtain  judgment  on  the  note, 
and  subject  other  property  of  his  debtor  to  its  payment. 

4  Same- redemption— amount  paid  for—less  than  sum  due.  The  objec- 
tion that  the  amount  of  money  paid  to  the  sheriff  for  the  purpose  of 
redemption  was  less  than  the  actual  sum  due,  comes  too  late  when  made  after 
the  amount  so  paid  has  been  accepted  from  the  officer.  A  party,  to  avail 
himself  of  such  objection,  must  urge  it  at  the  time  the  deficient  sum  is  ten- 
dered him.    " 

Appeal  from  the  Circuit  Court  of  Henry  county ;  the  Hon. 
George  W.  Pleasants,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Shaw  &  Crawford,  for  the  appellant. 

Mr.  O.  E.  Page,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  rights  of  the  parties  to  this  record  were  discussed  and 
settled  in  the  case  of  Lloyd  v.  Karnes,  45  111.  62,  and  are  not 
now  open  to  further  contest. 

On  a  petition  for  a  rehearing,  the  opinion  was  so  modified, 
on  the  suggestion  of  fraud  in  the  rendition  of  the  judgment 
under  which  the  redemption  was  effected,  the  cause  was 
remanded  to  the  circuit  court,  with  leave  to  appellant  here  to 
make  such  motion  as  he  might  deem  advisable,  on  which  the 
circuit  court  might  make  the  proper  order. 

Accordingly,  on  the  remand,  at  the  term  next  ensuing,  it 
being  the  October  term,  1868,  the  appellant  entered  his  motion 
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for  leave  to  file  an  amended  and  supplemental  bill,  which 
motion  was  granted  at  the  March  term,  1869,  following. 

In  the  amended  and  supplemental  bill,  fraud  was  alleged 
in  the  confession  of  the  judgment  by  Davenport,  under  which 
the  redemption  had  been  made  by  appellee,  and  questioning, 
also,  the  consideration  of  the  judgment  and  irregularity  in 
issuing  and  levying  the  execution,  it  appearing  to  have  issued 
before  the  court  had  adjourned  the  term  at  which  the  judg- 
ment was  rendered. 

To  this  amended  bill,  Davenport  and  Lloyd  were  made 
defendants.  Davenport  answered,  alleging  the  execution 
was  issued  on  the  affidavit  of  counsel,  made  for  that  purpose 
before  the  court  adjourned;  he  denied  all  fraud  in  confessing 
the  judgment,  affirming  it  was  confessed  in  good  faith,  and 
that  it  was  upon  a  good  and  valid  consideration,  setting  out 
in  what  it  consisted. 

Lloyd's  answer  embraced  in  it  all  the  matters  with  which 
he  was  connected  in  the  original  bill,  and  to  which  he  had 
filed  a  cross-bill,  alleging  that  appellant  was  in  possession  of 
the  premises,  holding  them  against  his  rights,  and  prayed 
possession  thereof.  He  also  amended  the  cross-bill  with  a 
view  to  restrain  the  tenants  in  possession  under  the  appellant 
from  paying  rent  to  him,  and  made  them  parties  to  the  suit. 
In  this  amended  cross-bill,  there  appears  no  charge  against 
appellant  which  was  not  in  the  record  when  before  us  on 
Lloyd's  appeal.  No  relief  was  sought  against  appellant  in 
that  amended  cross-bill,  nor  was  any  answer  demanded  from 
him,  the  only  object  appearing  to  be  to  get  the  tenants  in  pos- 
session before  the  court,  so  that  their  rights  might  be  adjudi- 
cated. 

The  tenants  made  an  appearance  by  answers  filed,  in  which 
they  disclaimed  any  interest,  except  as  tenants  of  appellant. 

Appellant,  also,  without  being  called  upon  to  do  so,  put  in 
an  answer  to  the  cross-bill,  reiterating  the  statements  in  his 
own  amended  and  supplemental  bill,  and  setting  up  as  a 
defense,  that  the  redemption  money  paid  by  appellee  was  less 
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than  the  amount,  by  a  few  cents,  that  was  due  and  should 
have  been  paid. 

Leave  was  given  appellant  to  examine  as  witnesses  the 
defendants  Lloyd  and  Davenport,  and  also  Elizabeth,  his 
wife.  The  two  first  named  were  fully  examined— the  latter 
was  not— and  upon  the  hearing,  the  court  held,  there  was  no 
fraud  in  confessing  the  judgment  by  Davenport,  on  which  the 
redemption  was  made,  and  entered  a  decree  dismissing  the 
bill,  and  awarding  possession  to  Lloyd  on  his  cross-bill. 

To  reverse  this  decree,  the  record  is  brought  here  by  appeal, 
assigning  as  errors,  in  rendering  a  decree  for  the  defendant 
in  the  original  and  amended  bills,in  finding  the  redemption 
of  Lloyd  to  have  been  made  in  good  faith,  and  in  finding  the 
same  regular  and  valid. 

Appellant  insists  that  the  redemption  was  void,  because 
contrived  for  dishonest  purposes. 

The  fact  is  very  apparent,  that  Davenport,  the  judgment 
debtor,  was  largely  indebted  to  Lloyd,  on  honest  transactions, 
at  the  time  he  confessed  the  judgment  in  his  favor,  and  enabled 
Lloyd  to  redeem  the  land  claimed  by  appellant  as  holder  of  a 
certificate  of  purchase  of  the  same  land  on  a  prior  judgment. 
All  the  questions  arising  upon  this  branch  of  the  case  were 
fully  discussed  and  decided  in  the  former  opinion,  and-  we 
will  consume  no  time  about  them.     It  is  sufficient  to  say, 
Lloyd  was  lawfully  in  a  position  entitling  him  to  redeem,  if 
there  was  no  fraud  on  his  part,  colluding  with  Davenport,  to 
confess  a  judgment,  no  debt  being  in  fact  due.     The  record 
furnishes  no  proof  of  fraud,  so  far  as  the  consideration  for 
the  judgment  is  concerned,  and  the  fact  that  the  judgment 
was  confessed  for  the  avowed  purpose  of  enabling   Lloyd  to 
redeem  from  appellant's  purchase,  in  no  wise  invalidates  it, 
as  this  court  has  said  in  Phillips  v.  Demoss  et  al.  14  111.  412. 
It  is  the  policy  of  the  law  to  encourage  redemptions,  in  order 
that  the  property  of  the  debtor  may  discharge  as  many  of 
his  liabilities  as  possible. 
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Although  Lloyd  had  security  by  mortgage  for  a  portion  of 
bis  claim  on  Davenport,  that  did  not  prevent  him  from  obtain- 
ing a  judgment  on  the  note,  and  subjecting  other  property  of 
his  debtor  to  its  payment.  Vansant  v.  Allmon,  23  ib.  33. 
As  this  security  held  by  Lloyd  was  on  the  property  of  Mrs. 
Davenport,  and  placed  upon  it  by  the  husband,  it  was  his 
duty,  if  he  could  do  so,  to  relieve  it  by  incumbering  his  own, 
or  by  requiring  his  own  property  to  pay  a  debt  he  owed,  and 
had  secured  upon  the  property  of  his  wife.  We  see  no  injus- 
tice or  wrong  in  this.     It  was  equitable  and  right. 

As  we  have  said,  the  rights  of  appellant  were  disposed  of 
in  the  opinion  delivered  when  the  case  was  under  considera- 
tion at  a  previous  term.  The  only  question  to  be  raised  in 
the  circuit  court,  on  remanding  the  cause,  was  that  of  fraud 
in  the  confession  of  the  judgment.  As  we  are  unable  to  per- 
ceive any  indications  of  fraud,  but  only  a  desire  to  protect 
Lloyd  and  pay  his  debt,  we  are  bound  to  uphold  the  transac- 
tion as  fair  and  honest. 

An  objection  is  made,  that  the  execution  issued  before  the 
term  of  the  court  had  ended  at  which  the  judgment  was  con- 
fessed. It  is  stated  in  the  answers  of  Lloyd  and  Davenport, 
that  ihejl.  fa.  was  issued  on  an  affidavit  of  plaintiff,  but  no 
affidavit  appears  in  the  record. 

The  question  arises,  who  is  the  party  to  take  advantage  of 
this  on  the  ground  of  irregularity  ?  Usually  the  debtor,  it 
being  presumed  he  desires  to  put  off  the  evil  day  as  long 
as  possible.  In  this  case,  he  makes  no  objection  to  the  irregu- 
larity. We  have  no  statute  upon  the  subject,  but  only  that  a 
judgment  shall  be  a  lien  from  and  after  the  last  day  of  the 
term  at  which  it  was  rendered.  But  it  is  not  held  to  be 
necessary  a  judgment  should  be  a  lien,  to  entitle  the  owner 
of  it  to  redeem.  Sweezy  v.  Chandler,  11  111.  445.  Any  judg- 
ment debtor  may  redeem.     Ch.  57  R.  S.  sec.  14. 

It  is  further  insisted  by  appellant,  the  redemption  was  not 
legal,  inasmuch  as  the  amount  paid  the  sheriff  for  such  pur- 
pose lacked  four  cents  of  the  full  amount  due. 
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We  agree  with  appellant,  that  great  strictness  is  required 
in  the  exercise  of  all  these  statutory  privileges.  Had  he  known 
the  objection  in  time,  when  the  redemption  money  was  ten- 
dered him  by  the  officer,  it  might  have  availed,  but  he  chose 
rather  to  accept  the  amount,  and  it  is  now  too  late  to  urge  a 
deficiency.  But  the  appellant  has  nowhere  in  the  original 
bill,  or  in  the  amendment  filed  on  remanding  the  cause, 
alleged  this  as  invalidating  the  redemption,  nor  does  it  legiti- 
mately come  within  the  scope  of  the  ground  on  which  the 
remand  was  made.  That  was  done  to  eviscerate  the  alleged 
fraud,  and  for  no  other  purpose. 

On  a  careful  examination  of  the  record,  no  error  is  discov- 
ered. The  debt  for  which  the  judgment  was  confessed  by 
Davenport  was  due  Lloyd,  and  he  but  exercised  a  right  given 
him  by  statute  to  redeem  the  land.  The  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Samuel  E.  Barrett  et  ah 

v. 
Elijah  S.Alexander. 


1.  New  trial — verdict  against  the  evidence.  In  this  case  the  preponder- 
ance of  the  testimony  was  considered  to  be  in  favor  of  the  appellee,  and  the 
judgment  was  affirmed. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  V.  LeMoyne  and  Mr.  Jesse  O.  Norton,  for  the 
appellants. 
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Messrs.  Hitchcock,  Dupee  &  Evarts,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  case  has  been  already  before  this  court,  and  is  reported 
in  46  111.  226.  We  there  stated  the  facts  as  then,  presented 
by  the  record,  and  our  conclusion  in  regard  to  them.  The 
case  has  since  been  re-tried,  the  parties  having  become 
witnesses  since  the  former  trial.  They  contradict  each  other 
in  their  testimony,  and  in  other  respects  the  record  presents 
substantially  the  same  facts  as  in  the  former  trial.  The  court, 
a  jury  having  been  waived,  found  for  the  plaintiff,  and  we 
can  not  say  that  the  finding  is  against  the  evidence.  The 
case  for  the  plaintiff  is  not  as  clear  as  it  was  before,  but  we  are 
still  of  opinion  the  preponderance  of  the  testimony  is  in  his 
favor,  or  at  least  that  it  is  so  nearly  balanced  as  not  to  justify 
us  in  disturbing  the  finding  of  the  court. 

Judgment  affirmed. 


Cooper  &  Moss 

v. 

William  E.  Hamilton. 


1.  Contracts — icho  shall  prepare  them.  A  party  residing  in  this  State, 
having  obtained  a  divorce  from  his  wife  in  Indiana,  proposed  a  settlement 
with  her  in  order  to  prevent  her  attacking  the  divorce.  An  agreement  was 
entered  into,  in  writing,  the  effect  of  which  was  to  create  a  lien  on  the 
real  estate  of  the  former  husband,  to  secure  the  payment  of  money  to  the 
wife :  Held,  that  in  the  absence  of  any  understanding  on  the  subject,  the 
contract  should  be  prepared  at  the  expense  of  the  party  whose  lands  were 
to  become  encumbered  by  it. 

2.  Attorney  and  client — when  the  relation  exists.  In  this  case,  the 
attorney  who  prepared  the  written  contract,  did  so  at  the  request  of  the 
former  husband,  and  though  at  the  same  time  he  was  acting,  in  respect  to 
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the  subject  matter  of  the  agreement,  as  the  attorney  of  the  divorced  wife, 
yet  his  relations  to  her  did  not  prohibit  him  from  preparing  the  contract  at 
the  instance  of  the  other  party,  for  which  the  latter  could  be  compelled  to 
pay  him. 

3.  Same — of  tlie  mode  of  retaining  counsel.  It  is  not  essential  to  tfie  right 
of  recovery  by  an  attorney  against  his  client  for  professional  services,  that 
there  should  be  shown  an  express  request,  but  if  the  services  were  rendered 
under  such  circumstances,  as  will  reasonably  imply,  that  they  were  per- 
formed with  the  assent  and  upon  the  request  of  such  party,  a  recovery 
therefor  may  be  had. 

Appeal  from  the  Circuit  Court  of  Peoria  county  ;  the  Hon. 
S.  D.  Puterbaugh,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  H.  Grove,  for  the  appellants. 

Messrs.  Robinson  &  Caldwell,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  commenced  by  appellants  before  a 
justice  of  the  peace  of  Peoria  county,  against  appellee, -to 
recover  for  professional  services,  to  the  amount  of  fifty  dollars. 
On  a  trial  before  the  justice,  the  jury  found  for  the  defendant, 
and  a  judgment  was  rendered  in  his  favor.  The  case  was 
removed  to  the  circuit  court  by  appeal,  where  a  trial  was  had 
before  the  court  and  a  jury,  with  a  similar  result.  A  motion 
for  a  new  trial  was  entered  and  overruled,  and  the  record 
brought  to  this  court  on  appeal,  and  various  errors  are 
assigned. 

It  appears  that  appellee  had  resided  in  the  city  of  Peoria 
/or  a  long  period  of  time,  but  had  been  absent  for  two  or 
three  years.  On  his  return  he  called  on  McCoy,  an  attorney 
in  the  city,  and  requested  him  see  Mrs.  Hamilton,  from  whom 
appellee  claimed  to  have  obtained  a  divorce   in  a  court  in 
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Indiana,  and  to  see  whether  she  conld  be  induced  to  settle 
with  appellee,  and  not  attack  the  divorce.  After  seeing  her, 
McCoy  informed  appellee  what  she  said,  and  he  then  requested 
McCoy  to  see  Cooper,  who  was  Mrs.  Hamilton's  legal  adviser, 
and  get  him  to  co-operate  with  McCoy  in  effecting  an 
arrangement  with  her.  McCoy  called  on  Cooper,  and  they 
together  made  many  visits  to  Mrs.  Hamilton  in  reference  to 
the  settlement.  She  made  larger  claims  than  was  finally 
agreed  upon.  McCoy  says  that  Cooper  considered  himself 
Mrs.  Hamilton's  attorney,  and  manifested  no  want  of  a 
disposition  to  protect  her  interest.  As  a  result  of  these 
interviews,  a  settlement  was  agreed  upon,  papers  drawn  and 
executed,  and  delivered. 

After  the  terms  of  the  agreement  had  been  settled,  appellee 
was  very  anxious  that  the  papers  should  be  so  drawn  as  to  be 
free  from  all  doubt  as  to  their  validity.  Appellee  and  Cooper 
talked  the  matter  over,  and  it  was,  arranged  that  Cooper 
should  write  to  Washington  and  learn  the  requisite  amount  of 
stamps  necessary  to  attach  to  the  instrument,  which  he  did. 
Cooper  testifies  that  after  the  terms  were  agreed  upon, 
appellee  expressed  a  desire  that  the  papers  should  be  so  drawn 
as  to  be  binding,  to  which  he  assented,  and  suggested  that  the 
agreement  should  embrace  every  point,  to  which  appellant 
assented,  and  suggested  that,  as  Cooper  was  familiar  with  the 
matter,  he  could  draw  up  the  agreement  better  than  any  one 
else,  which  Cooper  did,  but  having  submitted  the  first  draft  to 
his  attorney,  appellee  returned  the  paper  with  objections,  and 
Cooper  re-wrote  the  agreement  and  obviated  the  objections, 
and  it  was  executed. 

Appellants  claim  that  appellee  is  bound  to  pay  for  the 
service  rendered  in  drawing  the  agreement.  On  the  other 
side,  it  is  urged  that  Robinson  was  appellee's  attorney,  and 
Cooper  was  Mrs.  Hamilton's,  and  that  he,  therefore,  necessarily 
acted  for  her,  and  not  for  appellee,  in  what  he  did  in  the 
matter. 
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In  Buckmiaster  v. Grundy,  1  Seam.  310,  it  was  held  that  the 
purchaser  was  not  bound  to  prepare  and  tender  a  deed  to  the 
vendor  for  him  to  execute,  unless  such  an  obligation  is 
imposed  by  the  contract  of  sale.  It  then  follows,  that  the 
vendor  of  lands  or  a  mortgagor  is  bound  to  prepare  the  deed 
or  mortgage  at  his  own  expense,  unless  it  is  otherwise  stipu- 
lated by  the  parties.  When  he  agrees  to  make  and  deliver  it, 
the  duty  and  expense  devolves  upon  him,  and  not  the  grantee. 
It  was  then,  so  far  as  the  evidence  discloses  in  this  case,  the 
duty  of  appellee  to  have  this  agreement,  which,  as  we  under- 
stand it,  operated  as  a  lien  on  his  real  estate,  drawn  and 
executed,  as  we  find  no  evidence  that  Mrs.  Hamilton  did  agree 
to  incur  the  expense.  If,  then,  it  was  his  duty  to  have  it  clone, 
and  to  pay  for  it,  and  he  intimated  that  Cooper  should  be  the 
draftsman,  we  can  see  no  reason  why  appellee  should  not  pay 
him  for  it. 

It  does  not  follow  that  because  Cooper  was  Mrs.  Hamilton's 
attorney,  he  should  therefore  draw  the  deed,  or  that  she  should 
pay  for  it.  Unless  otherwise  agreed,  that  became  the  duty  of 
appellee.  Nor  was  it  incompatible  with  Cooper's  engagements 
with  his  client  to  draw  the  instrument,  but  still,  in  every 
particular,  he  was  bound  to  protect  her  rights.  He  was,  of 
course,  bound  in  all  things  to  make  it  conform  to  the 
agreement.  But  the  terms  having  been  first  arranged,  he 
could  draw  the  instrument  in  conformity  thereto,  and  look  to 
appellee  to  pay  him  therefor,  on  either  an  express  or  an 
implied  request.  Whilst  the  position  of  Cooper  was  a  delicate 
one,  still  it  was  not  prohibited  by  his  relation  to  Mrs.  Hamilton. 
But,  under  such  circumstances,  an  attorney  must  act  with  the 
utmost  good  faith  towards  his  client.  A  portion  of  the 
instructions  asked  by  appellants  and  refused  by  the  court  were 
in  accordance  with  the  views  here  expressed,  and  should  have 
been  given.  The  instruction  given  by  the  court  in  lieu  of 
them,  was  not  sufficiently  comprehensive,  as  it  seems  to  limit 
appellee's  liability  to  an  express  request,  and  seems  to  exclude 
an    implied    promise  to   pay    for    preparing   the    mortgage. 


1S69.]  T.  P.  &  W.  E.  E.  Co.  v.  Merriman.  123 

Syllabus. 

Appellee's  instructions  go  upon  the  theory  that  there  must  be 
an  express  and  formal  retainer  before  an  attorney  can  recover. 
The  contract  of  retainer  may  be  made  like  any  other.  It  may 
be  express  or  implied.  And  whilst  no  one  would  expect  an 
attorney  would  so  far  forget  the  duty  he  owes  to  his  profession 
as  to  volunteer  without  the  knowledge  or  consent  of  a  party, 
to  render  fur  him  professional  services,  and  then  charge  for 
them,  still,  when  he  renders  services  under  such  circumstances 
as  reasonably  imply  that  they  were  performed  with  the  assent 
and  on  the  request  of  a  party,  he  must  be  held  liable.  The 
judgment  of  the  court  below  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Toledo,  Peokia  &  Warsaw  Railway  Co. 

v. 

Amos  L.  Merriman. 


1.  Railroads — of  their  liability  for  non-delivery  of  freight  beyond  their 
own  lines.  A  box  of  goods  was  delivered  to  a  railway  company,  marked  to 
a  point  beyond  their  own  line  of  road.  The  bill  of  lading  given  therefor 
was  called  by  the  company  their  "through  freight  contract,"  acknowledged 
the  receipt  of  the  goods,  and  proceeded  thus :  "Which  we  promise  to 
transport  over  the  line  of  this  railway,  to  the  company's  freight  station  at 
its  terminus,  and  deliver  to  the  consignee  or  owner,  or  to  such  company  (if 
the  same  are  to  be  forwarded  beyond  the  limits  of  this  railway,)  whose  line 
may  be  considered  a  part  of  the  route  to  the  place  of  destination  of  said 
goods,  it  being  distinctly  understood  that  the  responsibility  of  this  company 
as  a  common  carrier  shall  cease  at  the  station  where  such  goods  are  delivered 
to  such  persons  or  carrier. "  And  among  the  conditions  printed  in  the  bill 
of  lading  was  this :  "The  responsibility  of  this  company  as  a  common 
carrier,  under  this  bill  of  lading,  to  commence  on  the  removal  of  the  goods 
from  the  depot  on  the  cars  of  the  company,  and  to  terminate  when  unloaded 
from  the  cars  at  the  place  of  delivery."  It  appeared  that  freight  received 
by  this  company  as  through  freight,  was  never  unloaded  or  delivered  at 
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their  terminus,  but  proceeded  on  to  its  place  of  destination  in  the  cars  in 
which  it  was  received :  Held,  that  this  was  a  "  through  freight  contract,1' 
and  the  company  were  liable  beyond  the  terminus  of  their  own  road. 

Appeal  from  the  Circuit  Court  of  Peoria  county  ;  the  Hon. 
S.  D.  Puterbaugh,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below, 
by  Merriman  against  the  railroad  company,  to  recover  the 
value  of  a  box  of  goods  belonging  to  the  plaintiff,  shipped 
on  the  company's  road  at  Peoria,  in  this  State,  to  be  carried 
to  Washington,  in  the  District  of  Columbia. 

On  the  delivery  of  the  goods  to  the  agent  of  the  company 
at  Peoria,  they  being  marked  to  the  place  of  destination,  a 
bill  of  lading  was  given,  which,  in  its  terms,  was  as  follows  : 

TOLEDO,     PEORIA    AND    WARSAW     RAILWAY    COMPANY'S 

THROUGH    FREIGHT    CONTRACT. 

Wm.  E.  Main,  General  Freight  Agent,  Peoria,  Illinois. 

Freight  Offce, ,  18 — . 

Received  of the  following  described  packages  in  apparent  good 

order  (condition  and  contents  not  known),  consigned  as  marked  and  num- 
bered in  the  margin,  which  we  promise  to  transport  (subject  to  the  excep- 
tions below,)  over  the  line  of  this  railway  to  the  company's  freight  station 
at  its  terminus,  and  deliver  in  like  good  order  to  the  consignee  or  ownei^ 
or  to  such  company  (if  the  same  are  to  be  forwarded  beyond  the  limits  of 
this  railway),  whose  line  may  be  considered  a  part  of  the  route  to  the  place 
of  destination  of  said  goods  or  packages,  it  being  distinctly  understood  that 
the  responsibility  of  this  company  as  a  common  carrier  shall  cease  at  the 
station  where  such  goods  are  delivered  to  such  persons  or  carrier ;  but,  it 
guarantees  on  its  part  and  on  the  part  of  other  companies  that  the  rate  of 
freight  for  the  transportation  of  said  packages  from  the  place  of  shipment 

to shall   not   exceed per  100  K>s.  or per  barrel,  and  $ 

charges  advanced  by  this  company.  Provided,  That  no  carrier  or  company 
forming  a  part  of  the  line  over  which  said  freight  is  to  be  transported  will 
be  responsible  for  demurrage  or  detention  at  its  terminus  or  beyond  on  any 
part  of  the  line,  arising  from  any  accumulation  or  over-pressure  of  business 
upon  the  following 

conditions  : 

The  owner  or  consignee  to  pay  freight  or  charges  as  per  specified  rates 
upon  the  goods  as  they  arrive  by  car  loads. 
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Freight  carried  by  this  company  must  be  removed  from  the  station  during 
business  hours,  on  the  day  of  its  arrival,  or  it  will  be  stored  at  the  owner's 
risk  and  expense;  in  the  event  of  its  destruction  or  damage,  from  any  cause, 
while  in  the  depot  of  the  company,  it  is  agreed  that  said  company  shall  not 
be  liable  to  pay  any  damages  therefor. 

It  is  agreed  and  is  a  part  of  the  consideration  of  this  contract,  that  the 
company  will  not  be  responsible  for  leakage  of  liquors,  breakage  of  glass  or 
queensware,  the  injury  or  breakage  of  looking  glasses,  glass  show-cases 
picture  frames,  stoves,  castings  or  hollow-ware,  nor  for  injury  to  hidden 
contents  or  packages,  nor  for  the  loss  of  weight  or  otherwise  of  grain  or 
coffee  in  bags,  or  rice  in  tierces,  nor  for  the  decay  of  perishable  articles,  nor 
for  damages  arising  to  articles  carried,  from  the  effects  of  heat  or  cold,  nor 
for  the  loss  of  nuts  in  bags,  or  lemons  or  oranges  in  boxes,  unless  covered 
by  canvass,  or  loss  or  damage  to  goods  occasioned  by  Providential  causes,  or 
by  fire  from  any  cause  whatever  while  in  transit  or  at  stations,  or  for  loss  or 
damage  to  articles  or  packages,  the  bulk  of  which  renders  it  necessary  to 
forward  them  in  open  cars. 

Freight  to  be  paid  upon  the  weight  by  the  company's  scales,  or  according 
to  table  of  weights  in  local  tariff.  All  packages  subject  to  charge  for 
necessary  cooperage. 

The  company  not  responsible  for  accidents  or  delays  from  unavoidable 
causes.  The  responsibility  of  this  company  as  a  common  carrier,  under  this 
bill  of  lading,  to  commence  on  the  removal  of  goods  from  the  depot  on  the 
cars  of  the  company,  and  to  terminate  when  unloaded  from  the  cars  at  the 
place  of  delivery. 

In  the  event  of  the  loss  of  any  property,  for  which  the  carriers  may  be 
responsible  under  this  bill  of  lading,  the  value  or  cost  of  the  same  at  the 
point  and  time  of  shipment,  is  to  govern  the  settlement  of  the  same,  and  in 
case  of  loss  or  damage  of  any  of  the  goods  named  in  this  bill  of  lading  for 
which  this  company  may  be  liable,  it  is  agreed  and  understood  that  they 
may  have  the  benefits  of  any  insurance  effected  by  or  on  account  of  the 
said  owner  of  said  goods. 

Bills  of  lading  will  only  be  issued  by  this  company  after  the  actual  loading 
of  property  into  cars,  and  will  not  be  considered  valid  unless  the  initial  and 
number  of  each  car  containing  the  same  is  noted  upon  the  bill. 

On  the  trial,  the  superintendent  of  the  defendants'  road 
testified  that  the  eastern  terminus  of  their  road  was  the  State 
line  between  the  States  of  Illinois  and  Indiana;  that  the 
company  never  undertook  to  carry  goods  beyond  the  terminus 
of  their  road  at  the  State  line — beyond  that  point  it  only 
agreed  to  deliver  to  the  next  connecting  line.  He  testified  the 
company  had  never  given  receipts  for  through  freight  other 
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than  in  the  form  mentioned.  The  defendants'  locomotives  did 
not  go  beyond  the  State  line ;  the  through  cars  were  put  on  a 
side  track  for  the  locomotives  of  the  next  connecting  line  to 
take  on  to  their  destination.  On  cross-examination,  the 
witness  stated  that,  at  the  time  the  goods  in  question  were 
shipped,  the  company  were  engaged  in  the  business  of  ship- 
ping goods  to  points  east  of  the  State  line ;  that  in  shipping 
through  freight  they  generally  sent  it  through  in  the  same 
cars ;  did  not  change  at  the  State  line. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appealed,  and  now  insist  they  were  not  liable 
as  common  carriers  beyond  the  terminus  of  their  road  at  the 
State  line,  and  it  not  being  shown  the  goods  were  lost  on 
defendants'  road,  the  plaintiff  can  not  recover. 

Messrs.  Bryan  &  Cochran,  for  the  appellants. 

Common  carriers  may  restrict  their  duties  and  obligations 
by  the  course  of  their  business.  And  there  is  no  obligation 
in  a  railway  company  to  carry  goods  otherwise  than  according 
to  their  public  profession.  2  Redf.  on  Rail.  p.  116,  117;  Ibid 
(2d  ed.)  294 

In  the  absence  of  special  contract,  common  carriers  are- 
bound  only  by  usage  and  course  of  business,  or  to  extent  of 
their  route,  whether  known  to  the  employers  or  not.  Van 
Stantvoord  v.  St.  John,  6  Hill,  157 ;  Hempstead  v.  N.  Y.  C. 
R.  R.  Co.  28  Barb.  499;  U.  S.  Ex.  Co.  v.  Rush,  24  Ind.  407; 
Nutting  v.  C.  R.  R.  R.  Co.  1  Gray  502  ;  Redf.  on  Rail.  p. 
101,  n.  9  ;  Farm.  &  M.  Bank  v.  Ch.  Tr.  Co.  23  Verm.  186  ; 
Jenneson  v.  C.  &  A.  R.  R.  Co.  supra ;  Angle  v.  M.  <&.  M.  R. 
Co.  7  Iowa,  493. 

The  law  will  not  imply  an  agreement  where  the  parties 
expressly  make  one.  Expressum  faeit  cessare  taciturn.  Story 
on  Cont.  sec.  15. 

A  bill  of  lading,  receipt  or  ticket  given  by  the  carrier  at 
the  time  of  receipt  of  goods,   to   the    owner   or   his    agent, 
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and  not  objected  to,  is  an  express  agreement  between  the 
parties  as  fully  as  if  signed  by  both.  Baker  v.  M.  S.  db  N.  I. 
B.  B.  Co.  42  111.  73  ;  N.J.  St.  Nav.  Co.  v.  Merch.  Bank,  6 
How.  382  ;  III.  Cent.  B.  B.  Co.  v.  Johnson,  34  111.  393 ;  El. 
Cent.  B.  B.  Co.  v.  Copeland,  24  111.  338  ;  Dorr  v.  N  J.  St. 
Nav.  Co.  1  Kernan  485  ;  West.  Tr.  Co.  v.  Newhall,  24  111. 
470  ;  Adams  Ex.  Co.  v.  Haynes,  42  111.  94;  2  Pars,  on  Cont. 
172  ;  Ang.  on  Car.  sec.  464,  223. 

The  taking  of  goods,  by  a  common  carrier,  marked  with  an 
address  beyond  his  route,  will  not  create  a  contract  to  carry  to 
their  destination,  if  the  receipt  given  at  the  time  limits  the- 
liability  to  the  carrier's  own  road.  D.  &  M.  B.  B.  Co.  v.  F. 
&  M.  Bank,  20  Wis.  122  ;  F.  B.  B.  Co.  v.  Schwarzenlerger, 
45  Pa.  St.  208  ;  Steele  &  B.  v.  Townsend,  37  Ala.  247 ;  II.  S. 
Ex.  Co.  v.  Bush,  24  Ind.  403  ;  York  Co.  v.  C.  B.  B.  Co.  3 
Wallace,  107 ;  Foy  v.  T.  &  B.  B.  B.  Co.  24  Barb.  382 ; 
Angle  v.  11.  <&.  M.  B.  B.  Co.  7  Iowa,  493  ;  Muschamp  v.  L. 
&  F.  B.  Co.  8I.&¥.  422,  429. 

The  English  rule  that  common  carriers  who  receive  goods 
and  book  them  for  a  certain  destination,  are  liable  as  carriers 
for  the  entire  route,  although  beyond  their  own  roads,  has  not 
been  adopted  by  the  American  courts.  2  Redf.  on  Eail.  101  ; 
Ibid  (2d  ed.)  282. 

In  the  only  cases  in  which  this  court  expressed  an  opinion 
upon  this  subject,  the  point  did  not  arise.  Bl.  Cent.  B.  B. 
Co.  v.  Copeland,  24  111.  338  ;  111.  Cent.  B.  B.  Co.  v.  Johnson, 
34  111.  389. 

But,  even  by  the  English  rule,  the  taking  of  goods  by  the 
carrier,  directed  to  a  place  beyond  his  route,  is  only  prima 
facie  evidence  of  his  undertaking,  where  he  does  not  by 
positive  agreement  limit  his  responsibility.  Muschamp  v.  L. 
(&  P.  B.  Co.  8M.&¥.  422,  429. 

A  common  carrier  may  limit  even  his  common  law  liability, 
by  a  receipt,  bill  of  lading,  or  ticket.  III.  Cent.  B.  B.  Co.  v. 
Morrison,  19  111.  136;  III.  Cent.  B.  B.  Co.  v.  Smystr,  38  111. 
361  ;  Dorr  v.  N.  J.  St.  Nav.  Co.  1  Kernan,  485 ;  Steele  v. 
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Townsend,  37  Ala.  247;  York  Co.  v.  Cent.  E.  E.  3  Wallace, 
107;  Moore  v.  Evans,  14  Barb.  524;  Parsons  v.  Monteach, 
13  Barb.  353  ;  Wells  v.  JV.  Y.  C  E.  E.  Co.  24  K  Y.  183  ;  N. 
J.  St.  JYav.  Co.  v.  Merch.  Bank,  6  How.  382 ;  2  Redf.  on  Rail. 
]).  71,  et  seq.  p.  77,  &c. 

A  fortiori,  may  a  railway  company,  when  assuming  the 
function  of  a  common  carrier,  limit  the  route  upon  which  it 
will  so  act,  and  the  duties  and  responsibilities  it  will  undertake 
beyond  that  route.  2  Redf.  on  Rail.  pp.  78, 116;  F.  &  M. 
Bank  v.  CA.  Tr.  Co.  23  Term.  186,  205;  TJ.  S.  Ex.  Co.  v» 
Bush,  24  Ind.  403  ;  Angle  v.  M.  &  M.  E.  E.  Co.  7  Iowa,  493  ; 
Jenneson  v.  C  &.  A  E.  E.  Co.  4  Am.  L.  R.  234 ;  D.  &  M. 
E.  E.  Co.  v.  F.  &  M.  Bank,  20  Wis.  122. 

The  responsibility  of  the  carrier,  in  the  absence  of  special 
contract,  arises  from  the  duty  attached  by  law  to  the  office 
which  he  assumes.  (2  Redf.  on  rail.  p.  75,  76.)  But  the  law 
does  not  impose  upon  a  carrier,  as  such,  any  duty  beyond 
the  route  to  which  he  has  restricted  his  course  of  business. 
(Ibid  p.  78,  116.)  The  reason  upon  which  the  law  is  founded 
ceasing,  the  law  itself  ceases. 


Mr.  D.  McCullock,  for  the  appellee. 

The  liability  of  the  company  under  the  common  law,  as 
held  in  this  State,  was,  to  transport  the  goods  to  the  place  of 
destination.  III.  Cent.  E.  E.  v.  Copeland,  24  111.  338  ;  III. 
Cent.  E.  E.  v.  Johnson,  34  111.  389 ;  Baker  v.  Mich,  South. 
E.  E.  42  111.  73  ;  Adams  Ex.  Co.  v.  Ilaynes,  42  111.  89  ;  West. 
Transp.  Co.  v.  Newhall,  24  111.  466. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  Peoria 
circuit  court  by  Amos  L.  Merriman  against  the  Toledo,  Peoria 
&  Warsaw  Railway  Company,   for  failing  to  deliver  certain 
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goods  and  chattels  of  the  plaintiff,  to  be  carried  by  the  defend- 
ants to  the  city  of  Washington. 

The  goods  delivered  to  the  defendants'  agent  at  Peoria, 
were  placed  in  a  box  marked  to  the  plaintiff  at  Washington, 
in  the  District  of  Columbia,  and  for  which  a  receipt,  or  bill 
of  lading  was  made  out  and  delivered  to  the  plaintiff's  agent 
at  Peoria.     The  goods  failed  to  reach  their  destination. 

The  defense  was,  that  they  were  not  liable  as  common  car- 
riers beyond  the  terminus  of  the  defendants'  road,  which  was 
at  the  State  line,  and,  as  it  was  not  shown  the  loss  happened 
on  defendants'  road,  the  plaintiff  could  not  recover. 

This  defense  is  utterly  groundless,  as  the  receipt,  or  bill  of 
lading,  offered  in  evidence,  shows  upon  its  face  it  was  a 
"  through  freight  contract,"  and  it  was  in  proof  by  the  defend- 
ants' agent  that  freight  received  by  this  company  as  through 
freight,  was  never  unloaded  or  delivered  at  their  terminus, 
but  forwarded  on  to  its  place  of  destination  in  the  cars  in 
which  it  was  received.  It  is  idle,  then,  for  the  defendants  to 
claim  this  was  not  a  through  contract,  and  that  their  liability 
did  not  extend  beyond  the  terminus  of  their  own  road. 

The  defendants  must  perform  their  contract,  or  show  some 
valid  excuse  for  non-performance.  None  is  shown  in  this 
case.  The  plaintiff's  right  to  recover  the  value  of  his  goods 
cannot  be  questioned.  This  the  jury  have  allowed  him.  We 
see  no  reason  to  disturb  the  verdict,  and  the  judgment  there- 
upon must  be  affirmed. 

Judgment  affirmed. 


9— 52nd  III. 
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Edward  W.  Griffin  et  al. 

v. 

The  Marine  Company  of  Chicago  et  al. 


1.  Mortgagee— purchasing  at  his  own  sale.  A  mortgagee  of  real  estate, 
selling  under  a  power,  can  not  become  the  purchaser  at  his  own  sale,  unless 
by  consent  of  the  mortgagor. 

2.  Same— construction  of  a  mortgage,  on  that  subject.  A  mortgage,  with 
a  power  of  sale  in  the  mortgagee,  contained  this  clause :  "  It  shall  be  lawful 
for  the  said  party  of  the  second  part,  his  representative  or  assigns,  to  become 
purchaser  at  said  sale,  or  any  member  or  members  of  the  firm  of  H.  A. 
Tucker  &  Co.,"  (H.  A.  Tucker  being  the  mortgagee),  "  may  become  a 
purchaser  at  such  sale,  provided  his  or  her  bid  for  said  property,  or  any  por- 
tion thereof:"  Held,  that  it  was  apparent  the  right  of  the  mortgagee  to  pur- 
chase at  the  sale  was  intended  to  be  upon  conditions,  which  were  not  fully 
expressed,  and  the  language  in  that  respect  being  unintelligible,  the  entire 
clause  must  be  disregarded.  The  power  to  become  a  purchaser  at  the  sale 
was  not  conferred  upon  the  mortgagee. 

3.  Construction— the  rule  in  such  cases.  Where  it  is  claimed  that  a 
mortgage  confers  upon  the  mortgagee  the  right  to  purchase  at  his  own  sale, 
under  a  power  in  the  mortgage,  the  instrument,  in  that  regard,  will  be 
strictly  construed.  Such  a  privilege  the  law  does  not  give  to  the  mortgagee, 
and  does  not  favor,  and  if  claimed  under  a  clause  in  the  mortgage,  he  must 
show  it  has  been  given  in  clear  and  unmistakable  terms.  ? 

4.  Such  a  clause  in  a  mortgage  is  analogous  to  one  providing  that  the 
mortgagee  may  purchase  the  equity  of  redemption  at  a  fixed  price,  and 
places  the  mortgagor  substantially  at  the  mercy  of  the  mortgagee.  Whether 
it  would  be  void,  as  being  extorted  from  the  necessities  of  the  mortgagor, 
or  whether  the  mortgagee,  acting  under  it,  would  be  required  to  show, 
against  a  claim  by  the  mortgagor  to  redeem,  that  the  sale  had  been  fair,  and 
the  property  had  brought  a  reasonable  price,  is  not  decided,  but  upon  the 
question  whether  the  language  used  does  confer  the  right,  it  must  receive 
a  strict  construction,  being  regarded  with  disfavor  by  the  courts. 

5.  Mortgages— of  tJie  mode  of  foreclosure— as  to  real  estate  and  person- 
alty. Where  a  mortgage  of  real  estate  provided  as  the  mode  of  foreclosure, 
that  the  property  should  be  sold  at  public  sale  by  the  mortgagee,  at  a  speci- 
fied place,  and  after  advertising  for  a  given  time,  it  was  held,  this  cut  off  the 
right  of  private  sale  by  the  mortgagee. 
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6.  And  if  such  a  provision  should  be  contained  in  a  mortgage  of  per- 
sonal property,  it  is  not  perceived  what  right  the  mortgagee  would  have  to 
disregard  it  and  sell  the  property  at  private  sale. 

7.  Realty  and  personalty — of  a  leasehold  interest.  A  lessee  of  a  lot 
of  ground  erected  a  building  thereon,  under  an  agreement  with  the  lessor 
that  the  former  might  remove  all  the  improvements  placed  by  him  on  the 
premises,  or  the  lessor  should  pay  for  them  at  their  appraised  value ;  and  in 
case  of  removal,  rent  was  to  be  paid  upon  an  appraisement  to  be  made  at 
certain  intervals,  without  regard  to  the  improvements.  The  lessee  and 
owner  of  the  improvements  executed  a  mortgage  upon  his  interest  in  the 
premises,  including  the  improvements,  and  it  was  held,  the  property  mort- 
gaged was  an  actual  interest  in  real  estate,  a  chattel-real  at  the  common  law, 
falling  under  the  definition  of  "  real  estate,"  given  in  the  first  section  of  our 
statute  of  judgments  and  executions,  and,  because  immovable,  possessing 
none  of  those  attributes  as  personal  property  which  have  shaped  the  law 
in  regard  to  the  mortgage  of  such  property. 

8.  Trustees'  sales — of  the  notice  required  on  their  adjournment.  It  has 
been  held  that  a  trustee  in  a  deed  of  trust  may  adjourn  a  sale  in  his  discre- 
cretion,  but  when  he  does  so,  he  must  give  a  new  notice  for  the  same  length 
of  time  required  in  the  first  instance. 

9.  Nor  is  this  rule  in  regard  to  the  notice,  affected  by  the  fact  that  the 
deed  contains  a  clause  authorizing  an  adjournment ;  such  a  clause  is  not 
material,  as  the  power  exists  without  it. 

10.  Mortgagee  in  possession — of  his  relation  to  tlie  mortgagor.  Although , 
in  a  limited  sense  and  for  some  purposes,  a  mortgagee  in  possession  for  con- 
dition broken,  and  without  foreclosure,  is  a  trustee  for  the  mortgagor,  yet 
he  is  not  so  in  a  strict  sense  and  for  all  purposes,  to  the  extent  of  disabling 
him  from  dealing  with  the  mortgaged  property,  under  any  circumstances, 
for  his  own  benefit. 

11.  The  general  rule  may  be  thus  stated  :  if  a  mortgagee  "  gets  an  advan- 
tage by  being  in  possession,  or  '  behind  the  back '  of  the  party  interested  in 
the  subject,  or  by  some  contrivance  in  fraud,  he  shall  not  retain  the  same 
for  his  own  benefit,  but  hold  it  in  trust ;"  subject  to  this  general  rule,  each 
case  must  stand  on  its  own  equities. 

12.  So,  if  the  purchase  of  an  outstanding  title  by  the  mortgagee  has 
been  accomplished  by  means  of  a  friendly  possession  derived  by  him  from 
the  mortgagor,  and  the  latter  has  had  no  opportunity  to  purchase  for  him- 
self, the  former  should  hold  his  purchase  for  the  benefit  of  the  mortgagor. 

13.  If,  on  the  other  hand,  his  possession  is  adverse,  or  his  purchase  has 
not  been  aided  by  it,  or  the  mortgagor  has  had  the  opportunity  to  buy  and 
has  declined,  there  can  be  no  reason  for  holding  the  mortgagee  a  trustee. 

14.  Same — who  will  be  deemed  to  hold  the  position  of  a  mortgagee  in 
possession.    A  mortgagee  of  a  lease,  upon  condition  broken,  took  possession, 
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and  then,  under  a  power  in  the  mortgage,  sold  the  property  mortgaged,  and 
became  the  purchaser  at  his  own  sale  without  having  any  right  so  to  do. 
He  afterwards  sold  and  conveyed  his  interest,  his  grantee  taking  possession 
and  leasing  the  premises  to  a  third  person,  the  latter  entering  into  posses- 
sion under  his  lease.  This  last  lessee,  while  thus  in  possession,  purchased  in 
the  outstanding  title  for  his  own  benefit :  Held,  that  he  was  in  no  such  rela- 
tion to  the  mortgagor,  the  original  lessee,  as  to  constitute  him  the  trustee  of 
the  latter.  He  was  not  a  mortgagee,  and  owed  no  allegiance,  as  regarded 
his  possession,  to  the  mortgagor,  nor  was  there  any  privity  between  them, 
but  he  held  the  title  he  had  acquired,  independently  of,  and  adverse  to,  the 
mortgagor. 

15.  The  possession  even  of  a  mortgagee,  after  an  attempt  at  foreclosure 
by  sale  under  a  power  in  the  mortgage,  would  be  adverse  to  the  mortgagor, 
although  the  foreclosure  be  invalid  at  the  election  of  the  latter,  by  reason  of 
the  mortgagee  purchasing  at  his  own  sale,  and  a  person  holding  as  tenant 
under  the  grantee  of  such  mortgagee  would  occupy  no  fiduciary  relation  to 
the  mortgagor  which  would  prevent  him  from  acquiring  an  outstanding 
title  for  his  own  benefit. 

16.  Mortgagor  of  a  lease — of  his  rights  after  an  invalid  foreclosure,  as 
against  a  subsequent  occupant  and  owner  of  the  fee.  Nor  would  the  fact  that 
the  lease  of  the  mortgagor  provided  that  he  might  retain  possession  until 
his  improvements  were  paid  for  or  secured,  give  him  an  interest  in  the  fee, 
or  any  right  to  purchase,  or  even  to  be  restored  to  the  possession,  as  against 
the  party  who  had  acquired  the  fee  under  the  circumstances  named,  upon 
a  bill  filed  by  the  mortgagor,  to  determine  his  rights  in  the  premises,  a 
decree  was  entered  securing  to  him  payment  for  his  improvements  by  a  lien 
on  the  ground,  and  that  fully  met  all  his  just  claims  for  relief. 

17.  Usury — what  constitutes.  A  note  executed  in  this  State,  payable  fn 
New  York,  renewable  at  intervals  of  sixty  or  ninety  days,  the  maker  pay- 
in  »•  the  exchange,  is  not  usurious. 


Appeal  to  the  Circuit  Court  of  Cook  county  ;  the  Hon, 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  A.  Sleeper  and  Mr.  J.  D.  Caton,   Messrs.  Dent 
&  Black,  for  the  appellant. 

Messrs.  Scammon,  McCagg  &  Fuller,  for  the  Marine  Com- 
pany. 
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Mr.  John  N.  Jewett,  for  the  appellee,  Wheeler. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  long  litigation,  of  which  the  history  is  disclosed  in  this 
record,  had  its  origin  in  certain  transactions,  which  we  will 
briefly  state  in  .their  chronological  order,  so  far  as  they  have 
any  material  bearing  upon  the  case,  in  the  view  we  have  taken 
of  it.  Many  minor  points  have  been  more  or  less  discussed 
by  counsel,  to  which  we  do  not  deem  it  necessary  to  advert. 

On  the  2d  of  November,  1851,  John  S.  Wright  leased  lots  3 
and  4,  block  5,  in  Chicago,  to  George  A.  Gibbs  and  Michael  Tier- 
nan,  for  a  term  commencing  November  22,  1851,  and  ending 
December  1, 1856.  In  1854,  Tiernan  assigned  his  interest  in  the 
lease  to  Gibbs,  and  the  latter  then  formed  a  partnership  with 
Edward  W.  Griffin,  the  complainant,  and  appellant  herein. 
The  firm  of  Gibbs  &  Griffin  continued  the  transportation  and 
warehouse  business  upon  said  property,  and  soon  conceived 
the  plan  of  erecting  upon  said  lots  a  large  elevator.  In  order 
to  do  this  with  safety  to  themselves,  it  was  important  to  pro- 
cure from  Wright  a  supplemental  agreement,  which  was  done. 
;  The  original  lease  provided  for  its  renewal  for  the  term  of 
five  years,  according  to  certain  terms  endorsed  thereon,  and 
also  contained  a  provision  that  the  lessees  might  remove  from 
the  premises  all  improvements  placed  there  by  them,  or  have 
them  appraised  by  disinterested  persons,  and  the  lessor  should 
pay  for  them  in  six  and  twelve  months  at  their  appraised  value. 
The  terms  of  renewal  endorsed  on  the  lease  were,  that  the 
premises  should  be  appraised,  without  regard  to  the  improve- 
ments, by  three  freeholders  to  be  appointed  by  the  circuit  or 
county  judge,  and  the  rent  should  be  seven  per  cent,  upon 
the  appraised  value  until  another  appraisal,  which  might  be 
had  every  two  years. 

By  the  supplemental  agreement  made  September  19,  1854, 
Edward  W.  Griffin  is  recognized  as  the  assignee  of  Tiernan  ; 
the  clause  of  the  original  lease,  relating  to  the  improvements, 
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was  made  to  apply  to  the  close  of  the  second  term  of  five 
years,  and  then  follows  this  provision  :  "  It  is  hereby  further 
stipulated  and  agreed  between  the  parties  hereto,"  (Wright 
of  the  first  part,  and  Gibbs  &  Griffin  of  the  second  part) 
"that  said  Gibbs  &  Griffin  shall,  at  the  expiration  often  years 
mentioned  in  the  said  original  lease,  have  the  right,  after  the 
expiration  of  the  said  ten  years,  to  continue  in  the  possession 
of  said  premises  until  the  said  Wright  shall  have  paid  the 
appraised  value  of  the  improvement  thereon,  according  to 
the  terms  of  said  lease,  the  said  Gibbs  &  Griffin  paying  rent 
for  said  land  according  to  the  terms  of  the  last  preceding 
estimate  or  appraisement  of  the  value  of  said  premises,  to 
said  Wright;  or  if  the  said  Wright  shall  so  prefer,  he  may 
extend  the  said  lease  for  a  longer  period  than  ten  years,  by 
having  appraisement  of  said  premises  made,  according  to  the 
terms  and  conditions  of  said  lease,  or  he  may  take  possession 
of  said  lots  leased  by  giving  security  for  the  appraised  value 
of  the  buildings  and  improvements  on  said  leased  lots,  to  the 
said  parties  owning  said  improvements,  which  security  shall 
be  held  and  deemed  to  be  sufficient  for  the  jnirpose  by  the 
president  of  some  one  of  the  banking  institutions  then  exist- 
ing, said  president  to  be  agreed  upon  by  said  parties." 

After  the  making  of  this  supplemental  agreement,  Gibbs 
&  Griffin  proceeded  with  the  erection  of  their  elevator,  which 
they  completed  in  the  spring  of  1855,  at  a  cost,  it  is  alleged, 
of  $91,500.  In  the  process  of  building,  they  had  borrowed 
a.  large  sum  of  money  from  Hiram  A.  Tucker,  a  banker  in 
Chicago,  and  a  relative  of  both  members  of  the  firm,  all  of 
which  they  repaid  in  1855  and  1856,  during  which  years  their 
business  was  exceedingly  profitable.  There  wras,  however,  an 
individual  indebtedness  from  Gibbs  to  Tucker  of  about 
$30,000,  and  in  February,  1857,  Tucker  insisted  on  its  pay- 
ment by  Gibbs,  or  its  assumption  by  the  firm.  As  security 
for  the  debt,  Tucker  held  the  title  to  a  mill  and  distillery 
property  in  Clintonville,  Kane  county,  and  also  a  mortgage 
upon  Gibbs'  interest  in  11.41  acres  in  section  11,  towmship  39, 
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range  13,  called,  in  this  case,  the  West  Lake  Street  property,  for 
the  purchase  of  which  Gibbs  held  a  contract.  The  firm  took 
these  two  pieces  of  property,  and  assumed  Gibbs'  debt  to 
Tucker,  agreeing  to  give  a  mortgage  on  the  elevator.  No 
mortgage,  however,  seems  to  have  been  executed  at  that  time, 
but  in  the  spring  of  1858,  the  firm  found  itself  in  need  of 
capital  to  carry  on  their  business,  and  applied  for  aid  to 
Tucker,  and  also  to  the  Marine  Insurance  Company  of  Chi- 
cago. On  balancing  their  accounts  with  Tucker,  they  wTere 
found  indebted  to  him  $29,000,  and  he  advanced  them  $10,000 
in  money,  and  took  from  them  notes  for  $39,000,  secured  by 
a  mortgage  on  their  lease-hold  interest  and  elevator.  The 
Marine  Company,  at  the  same  time,  advanced  $15,000,  with 
the  understanding  that  more  would  be  advanced  thereafter, 
which  was,  in  fact,  done,  and  took  from  the  firm  an  absolute 
deed  of  the  lease-hold  interest  and  elevator,  subject  to  Tucker's 
mortgage,  and  also  of  the  West  Lake  Street  property,  the 
mill  and  distillery  property  at  Clintonville,  and  a  house  and. 
lot  standing  in  the  name  of  Mrs.  Griffin.  The  company  gave 
back  a  defeasance,  showing  the  true  character  of  the  transac- 
tion, and  providing  that  it  should  have  a  lien  on  the  property 
for  advances  made,  within  two  years,  to  an  amount  not  exceed- 
ing $30,000.  The  defeasance  further  provided  for  a  sale  of 
the  property,  in  default  of  payment,  after  advertisement  for 
sixty  days. 

Gibbs  &  Griffin,  having  made  default  upon  their  paper  due 
Tucker,  the  latter,  early  in  the  year  1859,  took  possession  of 
the  elevator,  and  advertised  it  for  sale  in  pursuance  of  the 
terms  of  his  mortgage.  It  had  at  that  time  ceased  to  do 
business.  The  sale  took  place  on  the  14th  of  May,  1859,  and 
the  property  was  bid  in  by  Tucker  for  $42,000.  He  soon 
afterwards  conveyed  his  interest  to  Carver,  the  secretary  of 
the  Marine  Company,  for  $45,000.  The  Marine  Company 
had  also  advertised  for  a  sale  under  their  mortgage,  as  it  will 
be  convenient  to  designate  the  deed  and  defeasance,  to  be 
held  on  the  18th  of  May,  1859,  but  it  was  twice  postponed, 
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and  finally  held  on  the  18th  of  July,  1859.  The  sale  was,  of 
course,  subject  to  the  Tucker  incumbrance,  and  John  Forsyth, 
who  seems  to  have  been  in  the  frequent  habit  of  transacting 
business  for  the  Marine  Company,  bid  in  the  property  in  his 
own  name,  for  the  nominal  sum  of  $50  for  the  elevator,  and 
$120  for  the  West  Lake  Street  property.  A  few  months  later, 
Carver  conveyed  the  elevator  to  Forsyth  for  the  benefit  of  the 
company.  Carver,  however,  while  he  held  the  title,  had  leased 
the  elevator  to  Hiram  Wheeler,  the  appellee  herein,  at  an 
annual  rent  of  $15,000.  Wheeler  took,  and  has  ever  since 
retained,  possession. 

In  the  meanwhile,  the  legal  title  to  the  lots  on  which  the  ele- 
vator stood  had  passed  out  of  John  S.  Wright,  the  original 
lessor,  and  Timothy  Wright  had  become  the  owner  of  one,  and 
Francis  A.  Hoffman  of  the  other,  subject,  of  course,  to  the 
conditions  of  the  lease.  In  the  summer  of  1861,  Wheeler 
bought  from  Hoffman  the  fee  of  lot  4,  and  in  October  of  the 
same  year,  from  Wright,  the  fee  of  lot  3,  Wheeler  being  in 
possession  under  his  lease  from  Carver  at  the  date  of  both 
purchases.  Before  the  purchase,  and  on  the  29th  of  May, 
1861,  Gibbs  &  Griffin  notified  Wright  and  Hoffman  that 
they  did  not  recognize  the  right  of  Forsyth,  or  of  the 
Marine  Company,  to  control  the  premises,  and  that  it  was 
their  intention  to  terminate  the  lease  on  the  1st  of  December, 
1861.  These  notices  were  delivered  by  Wright  &  Hoffman 
to  Wheeler,  who,  on  the  8th  of  October,  1861,  served  Gibbs 
&  Griffin,  and  all  other  parties  interested,  with  a  notice  that, 
at  the  expiration  of  the  term,  he  would  be  ready  to  proceed 
with  an  appraisal  of  the  improvements  in  the  manner  prescribed 
in  the  lease,  and  to  perform  all  the  covenants  made  and  entered 
into  by  said  Wright  in  said  instrument. 

Gibbs  &  Griffin  took  no  steps  towards  having  the  improve- 
ments valued,  but  on  the  14th  of  December,  1861,  commenced 
this  suit  for  the  purpose  of  setting  aside  the  sales  under  their 
mortgages,  and  praying  that  they  be  permitted  to  redeem  and 
be  restored  to  possession,  and  also  asking  such  further  relief 


1S69.]        Griffin  et  al.  v.  M.  Co.  of  Chicago  et  al.  137 

Opinion  of  the  Court. 

as  the  case  might  require.  The  Marine  Company,  and  the 
various  persons  interested  in  the  property  were  made  parties. 
The  defendants  answered,  and  replications  having  been  filed, 
a  great  amount  of  testimony  was  taken.  Before  the  cause 
came  on  for  a  final  hearing,  the  complainants  asked  leave  to 
amend  their  bill  for  the  purpose  of  claiming  against  Wheeler 
the  fee  of  the  lots  bought  by  him,  on  the  ground  that  his 
position  was  such  in  reference  to  the  property  at  the  time  of 
his  purchase  as  to  give  the  complainants  the  right  to  treat  him 
as  their  trustee.  The  motion  for  leave  to  amend  was  reserved 
by  the  court  until  the  hearing.  The  case  having  at  length 
come  to  a  hearing,  the  court  pronounced  a  decree  setting  aside 
the  sales  under  the  mortgages,  and  permitting  the  complain- 
ants to  redeem.  The  cause  was  referred  to  a  master,  who  was 
directed  to  state  an  account,  charging  the  complainants  with 
whatever  was  due  Tucker  or  the  Marine  Company,  with 
interest  to  December  1,  1861.  The  complainants  were  to  be 
credited  with  the  value  of  the  warehouse  on  that  date,  and 
with  the  rental  to  that  time  from  the  time  the  defendants,  or 
any  of  them,  took  possession.  Both  parties  excepted  to  the 
master's  report,  but  the  court  overruled  the  exceptions,  and, 
on  the  2d  of  August,  1869,  the  court  made  the  final  order, 
fixing  the  annual  rental  at  sixteen  thousand  dollars,  payable 
monthly,  with  interest,  and  the  value  of  the  elevator  improve- 
ments, on  the  1st  day  of  December,  1861,  at  $72,000,  and 
found  a  balance  due  the  complainants  of  $17,206.06,  for  which, 
with  interest  thereon  from  December  1,1861,  it  rendered  a 
decree.  The  decree  also  provided  that  the  other  property 
included  in  the  mortgages  should  be  released  from  the  lien 
thereof.  From  this  decree  Griffin  appealed,  his  co-complain- 
ant, Gibbs,  having  died  pending  the  suit. 

After  the  commencement  of  the  suit,  namely,  on  the  1st 
day  of  March,  1862,  Wheeler,  having,  as  already  stated, 
previously  acquired  the  fee  of  the  lots,  bought  from  the  com- 
pany the  elevator  improvements  for  the  sum  of  fifty  thousand 
dollars.     J.  Young  Scammon  gave  him  his  personal  bond  of 
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indemnity  for  the  same  sum,  agreeing,  to  that  amount,  to 
hold  him  harmless  against  the  claims  of  Gibbs  &  Griffin. 
The  rents  charged  in  the  decree  to  the  company,  and  the 
§50,000  received  by  it  from  Wheeler,  together  paid  the  debt 
due  the  company  on  the  mortgages,  lacking  $4793.94,  and  at 
the  request  of  the  defendants,  the  court,  in  its  decree,  directed 
that  sum  to  be  paid  by  Wheeler  to  the  company.  No  error 
is  assigned  on  that  provision  of  the  decree,  and,  indeed,  the 
equities  of  Wheeler  and  the  company,  as  against  each  other, 
have  not  been  presented  in  the  argument.  So  far  as  this 
record  and  the  argument  have  disclosed,  these  defendants  are 
in  accord. 

The  appellees  have  assigned  cross  errors,  questioning  the 
action  of  the  court  in  holding  the  sales  invalid  and  the  mort- 
gages redeemable,  and  as  this  question  lies  at  the  foundation 
of  the  suit,  we  will  first  consider  it. 

The  sale  under  the  Tucker  mortgage  was  attacked  on  vari- 
ous grounds,  but  the  circuit  court  held  it  invalid  because 
Tucker,  the  mortgagee,  was  the  purchaser  at  his  own  sale. 
That  a  mortgagee  of  real  estate,  selling  under  a  power,  can 
not  become  the  purchaser  at  his  own  sale,  unless  by  consent 
of  the  mortgagor,  is  perfectly  well  settled,  and  is  not  denied. 
The  two  positions  of  vendor  and  purchaser  are  irreconcilable. 

In  answer  to  this  objection,  it  is  claimed,  by  counsel  for 
appellee,  that  the  interest  of  the  mortgagees  in  the  lease  and 
elevator  was  personal  property,  and,  being  such,  if  the  mort- 
gagee obtained  possession  after  condition  broken,  his  legal 
title  became  complete,  and  without  reference  to  the  public 
sale  under  the  power,  his  subsequent  private  sale  to  Carver 
was  a  valid  foreclosure  of  the  equity  of  redemption.  The  con- 
clusive answer  to  this  position  is,  that  the  property  mortgaged 
was  an  actual  interest  in  real  estate,  a  chattel-real  at  the  com- 
mon law,  falling  under  the  definition  of  "  real  estate,"  given 
in  the  first  section  of  our  Statute  of  Judgments,  and  Execu- 
tions, and,  because  immovable,  possessing  none  of  those  attri- 
butes of  personal  property   which  have  shaped   the   law  in 
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regard  to  the  mortgage  of  sucli  property.  But  what  is  still 
more  conclusive  is,  that  the  parties,  by  the  very  terms  of  their 
mortgage,  treat  the  property  as  real  estate,  and  provide,  as 
the  mode  of  foreclosure,  that  it  shall  be  sold  at  public  sale  to 
the  highest  bidder  at  the  door  of  the  court  house,  after  adver- 
tising for  sixty  days.  Nothing  can  be  plainer  than  that  this 
cuts  off  the  right  of  private  sale,  and  if  such  a  provision 
should  be  contained  in  a  mortgage  of  property  strictly  per- 
sonal, we  do  not  see  what  right  the  mortgagee  would  have  to 
to  disregard  it. 

But  it  is  further  claimed,  in  answer  to  this  objection  to  the 
sale,  that  the  mortgage,  by  its  terms,  authorized  the  mortga- 
gee to  buy  at  the  sale.  We  have  not  found  the  question  thus 
raised  free  from  difficulty.  We  have,  however,  arrived  at  the 
conclusion  that  the  mortgage  can  not  fairly  be  construed  to 
contain  such  an  authority.  The  clause  relied  upon  as  confer- 
ring the  power  reads  as  follows  : 

"  It  shall  be  lawful  for  the  said  party  of  the  second  part,  his 
representatives  or  assigns,  *  *  *  to  become  purchaser  at 
said  sale,  or  any  member  cr  members  of  the  firm  of  H.  A. 
Tucker  &  Co.,  may  become  a  purchaser  at  such  sale,  provided 
his  or  her  bid  for  said  property,  or  any  portion  thereof." 

All  that  can  fairly  be  claimed  for  this  clause  is,  that  it  indi- 
cates the  parties  recognized  the  fact  that  the  mortgagee  could 
not  purchase  except  by  permission  of  the  mortgagor,  and 
agreed  upon  certain  conditions  upon  which  he  might  pur- 
chase, but,  probably  by  the  oversight  of  the  scrivener,  neg- 
lected to  embody  their  agreement  in  the  mortgage  in  an 
intelligible  shape.  Was  the  mortgagee  to  bid  the  full  value 
of  the  property,  or  a  certain  proportion  of  its  value  ?  What 
would  have  been  the  condition  if  the  broken  sentence  had 
been  completed  %  It  is  impossible  to  say.  Counsel  urge  that 
the  proviso  is  void  because  unmeaning,  and  should  be  disre- 
garded, leaving  the  residue  of  the  sentence  in  full  force.    But 
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the  mortgagee  is  claiming  a  privilege  which  the  law  does  not 
give  him,  and  does  not  favor.  If  he  has  it,  it  is  because  the 
mortgage  has  expressly  given  it  to  him,  and  he  must  show  it 
has  been  given  in  clear  and  unmistakable  terms.  The  mort- 
gage, in  this  respect,  is  not  to  be  construed  in  his  favor.  It 
has  been  held  that  a  stipulation  in  a  mortgage,  that  the  mort- 
gagee may  purchase  the  equity  of  redemption  at  a  specified 
price,  is  void,  because  considered  as  extorted  from  the  neces- 
sities of  the  mortgagor.  1  Hilliard  on  Mort.  ch.  4,  sees.  11 
and  12,  and  cases  cited  in  Notes,  3d  Edition. 

Without  committing  ourselves  on  the  question  whether  such 
a  provision  would  be  void,  or  whether  the  mortgagee,  acting 
under  it,  would  be  required  to  show,  against  a  claim  by  the 
mortgagor  to  redeem,  that  the  sale  had  been  fair,  and  the 
property  had  brought  a  reasonable  price — without,  we  say, 
expressing  an  opinion  on  these  points,  it  is  very  clear  that 
this  clause  must  be  regarded  with  disfavor  by  the  courts,  and 
must  be  strictly  construed.  It  is  analogous  to  a  clause  pro- 
viding that  the  mortgagee  may  purchase  the  equity  of  redemp- 
tion at  a  h'xed  price,  and  places  the  mortgagor  substantially 
at  the  mercy  of  the  mortgagee. 

Construing  the  clause  in  the  present  mortgage  in  the  light 
of  these  principles,  we  must  hold  it  shows  merely  that  an 
understanding  of  some  kind  was  had  between  the  parties, 
which  is  so  imperfectly  and  unintelligibly  expressed  in  the 
mortgage  that  we  can  not  ascertain  what  it  was  from  this 
incomplete  sentence,  and  must  disregard  the  entire  clause. 
We  are  the  more  ready  to  take  this  view,  because  property 
which  has  been  valued  by  the  court  as  worth,  on  the  1st  of 
December,  1861,  $72,000,  and  which,  a  few  months  after  the 
sale,  rented  for  about  $8000  in  excess  of  the  ground  rent, 
brought  but  $42,000  under  the  elder  mortgage,  the  purchaser, 
if  the  sale  was  valid,  taking  a  paramount  title. 

We  must  next  consider  the  effect  of  the  sale  under  the 
mortgage  to  the  Marine  Compan}^.  The  objection  to  that 
sale    is    the    insufficiency    of   the    notice.      The    mortgage 


1869.]        Gkiffin  et  al.  v.  M.  Co.  of  Chicago  et  al.  141 

Opinion  of  the  Court. 

required  sixty  days'  advertisement.  The  sale  was  first 
advertised  to  take  place  May  18,  1859.  On  the  morning 
of  that  day,  a  notice  was  inserted  in  the  paper  that  the  sale 
was  postponed  to  June  17th,  and  we  do  not  find  that  any 
notice  of  the  adjournment  was  given  at  the  time  when  and 
place  where  the  sale  was  to  have  been  held.  On  the  18th  of 
June,  another  notice  of  postponement  until  the  18th  of  July 
was  published,  and  on  that  day  the  sale  was  held.  This  court 
decided,  in  Thornton  v.  Boyde?i,  31  111.  200,  that  a  trustee  in 
a  deed  of  trust  may  adjourn  a  sale  in  his  discretion,  but  when 
he  does  so,  he  must  give  a  new  notice  for  the  same  length  of 
time  required  in  the  first  instance.  The  court  say  the  first 
notice  is  exhausted. 

Counsel  attempt  to  distinguish  the  case  at  bar  from  the  one 
cited,  by  the  fact  that,  in  the  mortgage  to  the  Marine  Com- 
pany, there  was  a  clause  authorizing  an  adjournment.  But 
the  court,  in  Thornton  v.  Boyden,  say,  it  is  not  material  that 
the  deed  should  provide  for  an  adjournment,  as  the  power 
exists  without  it,  but  when  an  adjournment  is  made,  there 
must  be  a  new  advertisement,  such  as  was  first  required.  In 
the  case  at  bar,  the  sale,  which  took  place  on  the  18th  of  July, 
had  been  advertised  for  that  date  only  thirty  days,  and  the 
mortgage  permitted  a  sale  only  after  sixty  days'  notice.  As 
Forsyth,  who  bought  at  the  sale,  bid  in  the  property  for  the 
nominal  sum  of  fifty  dollars,  and  as  he  has,  in  all  this  matter, 
evidently  acted  for  the  company,  he  can  set  up  no  equitable 
claims  as  an  innocent  purchaser.  The  objection  to  the  sale 
is  well  taken. 

Having  disposed  of  the  cross  errors  which  question  the 
right  of  the  appellant  to  any  species  of  relief,  we  proceed  to 
consider  those  assigned  by  appellant,  which  are  based  upon 
the  theory  that  the  measure  of  relief  granted  by  the  circuit 
court  was  wholly  inadequate. 

It  is  claimed  by  counsel  for  appellant,  that  Wheeler  occu- 
pied the  position  of  a  mortgagee  in  possession,  without  fore- 
closure ;  that,  in  that  position,  he  was  but  a  trustee  for  the 
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mortgagors,  and,  in  consequence  of  his  fiduciary  relation 
towards  them,  was  disabled  from  dealing  with  the  mortgaged 
property  for  his  own  benefit,  and  that  Griffin  and  the  heirs  of 
Gibbs  are  entitled  to  a  conveyance  from  Wheeler  of  the  fee 
of  the  elevator  lots  upon  reimbursing  their  cost,  and  also  to 
an  account  from  Wheeler,  not  only  of  the  rent  of  the  eleva- 
tor, but  also  of  all  the  profits  which  he  has  made  from  the 
business  he  has  transacted  in  connection  therewith. 

In  the  view  of  the  case  upon  which  this  demand  is  based 
we  can  not  concur.  We  can  not  concede  that  a  mortgagee 
in  possession  occupies  a  fiduciary  relation  to  the  extent  which 
is  here  claimed,  nor  can  we  admit  that  Wheeler  occupied  the 
position  of  a  mortgagee  who  has  taken  possession  for  condi- 
tion broken,  without  attempting  to  foreclose. 

We  had  occasion,  in  the  case  of  Moore  v.  Titman,  44  111. 
368,  to  investigate,  with  a  good  deal  of  care,  the  doctrine  of 
the  books  in  regard  to  the  relation  between  a  mortgagor  and 
a  mortgagee  in  possession.  The  conclusion  we  then  arrived 
at,  and  to  which  we  still  adhere,  after  the  argument  in  the 
present  case,  is,  that  although,  in  a  limited  sense,  and  for  some 
purposes,  the  mortgagee  in  possession  for  condition  broken, 
and  without  foreclosure,  is  a  trustee,  yet  he  is  not  so  in  a 
strict  sense  and  for  all  purposes.  What  was  said  by  Chan- 
cellor Kent,  in  Hobridge  v.  Gillespie,  2  J.  C.  E.  30,  doubtless 
approaches  as  nearly  to  a  general  rule  as  can  be  given.  He 
says  if  a  mortgagee  "  gets  an  advantage  by  being  in  posses- 
sion, or  '  behind  the  back '  of  the  party  interested  in  the  sub- 
ject, or  by  some  contrivance  in  fraud,  he  shall  not  retain  the 
same  for  his  own  benefit,  but  hold  it  in  trust."  Subject  to 
this  general  rule,  each  case  must  stand  upon  its  own  equities. 
If  the  purchase  of  an  outstanding  title  has  been  accom- 
plished by  means  of  a  friendly  possession  derived  by  the 
mortgagee  from  the  mortgagor,  and  the  latter  has  had  no 
opportunity  to  purchase  for  himself,  the  former  should  hold  his 
purchase  for  the  benefit  of  the  mortgagor.  If,  on  the  other 
hand,  his  possession  is  adverse,  or  his  purchase  has  not  been 
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aided  by  it,  or  the  mortgagor  has  had  the  opportunity  to  buy 
and  has  declined,  there  can  be  no  reason  for  holding  the  mort- 
gagee a  trustee. 

Applying  this  principle,  the  courts  of  England  and  of  this 
country  have  held,  if  a  mortgagee  of  a  lease  enters  for  con- 
dition broken,  and  while  in  possession  obtains  a  renewal  of 
the  lease,  he  shall  hold  such  renewal  for  the  benefit  of  the 
mortgagor,  because  it  is  the  custom  of  landlords,  other  things 
being  equal,  to  give  a  preference  to  a  tenant  in  possession. 
In  such  cases,  courts  assume  the  mortgagee  to  have  obtained 
the  renewal  by  means  of  his  possession.  Most  of  the  cases 
in  which  this  particular  point  has  been  decided  have  arisen 
in  England,  where  leasehold  interests  are  more  common  than 
in  this  country,  and  where  the  renewal  of  leases  is  almost  a 
matter  of  course.  But  even  in  England,  the  courts  hold  that 
the  rule  is  not  so  broad  as  to  prevent  a  person  in  possession 
under  a  limited  estate,  from  purchasing  an  outstanding  fee  to 
his  own  use.  Hard/man  v.  Johnson,  3  Merivale,  347  ;  Norris 
v.  Le  JYere,  3  Atk.  26.  See  also  Randall  v.  Russell,  3  Meri- 
vale, 190.  So,  too,  it  was  distinctly  decided  by  the  supreme 
court  of  Florida,  in  Harrison  v.  Roberts,  6  Fla.  711,  and  by 
the  supreme  court  of  Alabama,  in  WalthalVs  Exec.  v.  Rives, 
34  Ala.  92,  that  a  mortgagee  may  purchase,  to  his  own  use, 
an  outstanding  title.  See  also  Cameron  v.  Irwin,  5  Hill,  280. 
Of  course,  if  he  has  entered  for  condition  broken,  and  his  pos- 
session is  not  adverse,  he  must  surrender  possession  to  the 
mortgagor  before  setting  up  his  newly  acquired  title,  but  this 
rule,  as  we  shall  hereafter  show,  has  no  application  to  Wheeler 
in  the  present  case.  In  short,  no  authority  has  been  cited  in 
the  present  case,  nor  was  there  in  Moore  v.  Titman,u~bi  supra, 
nor  have  we  met  any  authority  in  our  own  examination,  in 
which  a  mortgagee  has  been  required  to  surrender  to  his 
mortgagor  an  outstanding  title  bought  by  him,  simply  on  the 
ground  that  he  bought  while  in  possession.  If  there  are  cir- 
cumstances in  the  case  making  it  inequitable  in  the  mortgagee 
to  retain  the  title  purchased,  as  where  the  mortgagor  has  had 
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no  opportunity  of  buying,  and  the  mortgagee  has  effected  a 
favorable  purchase  by  means  of  his  possession,  an  application 
to  a  court  of  equity  would  undoubtedly  have  very  great  force. 
As  this  court  said  in  Moore  v.  Titman,  although  "  the  relation 
of  trustee  and  cestui  que  trust  may  not  be  created  by  the  exe- 
cution of  a  mortgage,  as  between  mortgagor  and  mortgagee, 
still  they  are  not  on  the  same  footing  as  strangers  to  the 
estate." 

That  distinguished  jurist,  Chief  Justice  Shaw,  in  the  case 
of  King  v.  The  State  Mutual  Fire  Ins.  Co.  7  Cush.  7,  used 
the  following  language  in  regard  to  the  argument  of  counsel, 
that  the  mortgagee  was  trustee  of  the  mortgagor  :  "  But,  in 
truth,  he  is  not  such  trustee.  Nothing,  an  eminent  judge  has 
said,  is  so  likely  to  mislead  as  a  simile.  In  some  very  limited 
respects,  a  mortgagee  is  a  trustee,  as  when  he  has  entered  and 
is  in  the  receipt  of  rents  and  profits,  he  is  liable  to  account  there- 
for, and,  in  that  respect  may  be  denominated  a  trustee."  He 
was  not  speaking  in  reference  to  such  a  question  as  that  before 
us,  but  his  language  shows  to  what  a  limited  extent  he  regarded 
the  relation  as  strictly  one  of  trust.  "We  have  had  occasion^ 
in  a  case  decided  at  the  present  term,  to  differ  from  some  of 
the  conclusions  to  which  he  arrives  in  the  case  cited,  but  not 
from  his  position  in  this  respect. 

Our  conclusion,  then,  is,  that  a  mortgagee,  though  in  pos- 
session for  condition  broken,  is  a  trustee  for  the  mortgagor 
only  in  a  limited  sense,  and  that  he  is  so  in  purchasing  an  out- 
standing title  does  not  necessarily  follow  from  the  existence 
of  the  relation,  but  must  depend  on  the  circumstances  and 
equities  of  the  individual  case. 

What,  then,  was  the  position  of  Wheeler  in  the  case  at 
bar?  Counsel  for  appellant  insist  he  is  to  be  regarded  as  a 
mortgagee  in  possession  and  a  trustee.  If  this  be  so,  it  must 
be  because  he  either  did,  in  fact,  enter  and  hold  under  the 
mortgagor,  and  as  a  trustee,  or  because,  whatever  was  the 
,  actual  character  of  his  possession,  the  law  will  not  permit  it 
to  be  regarded  as  adverse  to  the  mortgagor.     That  it  was,  in 
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fact,  adverse,  admits  of  no  debate.  There  was  not  the  slight- 
est privity,  in  fact,  between  him  and  the  mortgagor.  He 
entered  and  held,  not  under  the  mortgagor,  but  under  Carver, 
who  claimed  as  purchaser,  and  adversely  to  the  rights  of  the 
mortgagor.  Did  the  law,  then,  forbid  Carver  or  his  tenant  to 
claim  an  adverse  possession  ? 

This  question  has  been  settled  in  this  court  by  an  import- 
ant and  well  considered  decision  directly  upon  the  point.  We 
refer  to  the  case  of  Chickering  v.  Failes,  26  111.  519.  In  that 
case,  the  court  held  that,  although  a  mortgagee  in  possession 
does  not  hold  adversely  to  the  mortgagor,  and  can  not  set  up 
against  him  the  statute  of  limitations,  yet,  if  the  mortgagee 
has  made  an  attempt  to  foreclose  the  mortgage,  although 
ineffectual  and  invalid,  and  holds  under  such  attempted  fore- 
closure, he  is  to  be  considered  as  holding  adversely  to  the 
mortgagor,  and  may  set  up  the  statute  of  limitations.  The 
court  say  :  "  After  a  foreclosure,  or  an  effort  to  foreclose  the 
mortgage,  by  decree  or  deed  which  purports  to  have  that 
effect,  the  presumption  then  arises  that  all  acts  done  in  refer- 
ence to  the  property,  are  done  under  a  claim  of  ownership,  by 
the  mortgagee,  and  referred  to  his  color  of  title.  If  they 
are  such  as  are  required  by  the  statute,  and  for  the  period  of 
time  designated  by  the  statute,  they  would  form  a  bar  to  a 
redemption."  Page  520.  "  It  must  be  held  that  this  effort  to 
foreclose  was  such  an  act  as  authorized  the  mortgagee  to  act 
under  claim  in  himself,  and  not  subordinate  to  the  title  of 
those  claiming  the  equity  of  redemption.  That  proceeding 
manifested  to  them  and  to  the  world  that  he  no  longer  recog- 
nized them  as  having  any  rights  in  the  premises.  That  act 
was  hostile  to  their  rights,  and  his  subsequent  acts  must  be 
regarded  in  the  same  light."  The  decree  was  reversed  and 
the  cause  remanded.  It  subsequently  came  back  to  this  court, 
and  the  title  to  a  large  amount  of  property  was  settled  upon 
the  principles  above  set  forth.  S.  C.  29  111.  301,  and  38 
lb.  343. 

10— 52nd  III, 
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The  case  in  26th  111.  settles,  beyond  controversy,  that  the 
possession  of  Wheeler  was,  in  law  as  well  as  in  fact,  adverse 
to  appellant.  His  position  is,  indeed,  a  far  stronger  one  than 
that  of  a  mortgagee  who  holds  possession  under  an  invalid  fore- 
closure, if,  in  this,  there  can  properly  be  said  to  be  degrees  of 
strength.  Tucker,  the  mortgagee,  was  the  purchaser  at  his 
own  sale.  The  sale  was  invalid  only  at  the  election  of  the 
mortgagor.  Carver  bought  from  Tucker,  and  received  a  deed. 
He  went  into  immediate  possession,  and  leased  to  Hunger  & 
Armour,  who  held  for  nearly  a  year,  and  then  he  leased  to 
"Wheeler.  In  this  transaction,  Carver  bought  from  Tucker 
upon  the  theory  that  the  mortgage  was  foreclosed,  and  the 
rights  of  the  mortgagor  extinguished.  He  did  not  buy  from 
Tucker  as  merely  the  owner  of  a  mortgage,  but  bought  from 
him  as  the  absolute  owner  of  the  property.  He  never,  in  any 
way,  or  at  any  time  subsequent  to  the  sale,  recognized  the 
mortgage  as  still  in  force.  Whatever  he  did  in  regard  to  the 
property  he  did  under  a  claim  of  ownership.  How,  then,  can 
it  be  truly  said  that  his  possession  was  not  adverse,  as  all  his 
acts  were,  and  were  known  to  be  by  the  mortgagor,  or  what 
element  of  actual  trust  was  there  in  his  dealings  with  the 
property  ? 

But  still  less,  if  possible,  was  Wheeler  under  any  tuust 
restrictions.  An  entire  stranger  to  the  property  and  to  all 
the  transactions  of  these  parties,  he  finds  Carver  in  quiet  pos- 
session, and  leases  it  from  him  in  the  utmost  good  faith.  His 
only  obligation  was  to  pay  his  rent  and  keep  the  other  cove- 
nants in  his  lease.  If  Gibbs  &  Griffin  had  equities  in  the 
property,  he  was  under  no  obligation  to  protect  them.  There 
was  not  the  slightest  privity  of  any  kind  between  him  and 
them.  He  owed  them  no  allegiance.  There  was  nothing 
whatever  to  create  a  trust  relation  between  him  and  them.  In 
fact,  he  sustained  no  relation  to  them  different  from  that  which 
he  held  towards  other  strangers  in  the  community.  Standing 
in  this  position  of  entire  independence  towards  Gibbs  & 
Griffin,  and,  as  tenant  of  Carver,  even  occupying  a  position 
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adverse  to  them,  lie  bought  the  fee  of  the  lots  from  Wright 
&   Hoffman.      "What   element  of   wrong  towards  Gibbs  & 
Griffin  was  there  in  his  doing  so  ?     He  made  no  false  repre- 
sentations, he  practised  no  concealment     He  did  not  secure 
the  fee  by  virtue  of  his  possession,  but  even  if  he  had,  it  would 
have  been  wholly  immaterial,  as  his  possession  was  not  under 
Gibbs  &'  Griffin  but  adverse  to  them.     But  it  does  not  appear 
that  his  temporary  possession,  as  Carver's  tenant,  in  any  way 
aided  him  in  the  purchase  of  the  fee.     Gibbs  &  Griffin  knew 
all  that  he  knew  in  regard  to  the  title,  and  had  equal  oppor- 
tunity with  him  to  buy  it.     They  had  no  prior  right  of  pur- 
chase under  their  lease  from  Wright. .   That  gave  them  no 
privilege,  of  purchase  whatever,  but  simply  a  right  to  payment 
for  their  improvements,  and  to  retain  possession  until  such 
payment   should  be  made  or  secured.     They  had,  indeed, 
indicated  their  design  to  terminate  all  connection  with  the 
property,  by  their  notice  given  before  Wheeler  bought,  of 
their  intention  to  terminate  their  lease.     Even  if  Wheeler  had 
been  the  tenant,  directly,  of  Gibbs  &  Griffin,  we  know  of  no 
principle  of  law  that  would  have  prevented  him  from  pur- 
chasing the  fee,  or  would  have  authorized  them  to  insist  that 
such  purchase  should  be  held  in  trust  for  them.     They  could 
only  have  insisted  upon  a  restoration  of  the  possession,  and 
when  he  had  restored  that,  he  could  have  claimed  whatever 
rights  belonged  to  the  ownership  of  the  fee.     They  were  not, 
however,  Wheeler's  lessors,  and  he  stood  in  no  species  of 
fiduciary  relation  towards  them. 

It  follows,  from  what  we  have  said,  that  the  claim  of  appel- 
lant to  a  conveyance  of  the  fee  from  Wheeler,  and  to  an 
account  of  the  profits  of  his  business  in  connection  with  the 
elevator  since  he  took  possession,  is,  in  our  judgment,  utterly 
groundless. 

Much  stress  has  been  laid,  by  counsel  for  appellant,  upon 
the  clause  in  the  lease  authorizing  the  lessees  to  retain  posses- 
sion until  they  should  receive  payment  for  their  improvements 
under  such  a  mode  of  valuation  as  was  provided  for  by  that 
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instrument.     That  provision  gave  them  no  interest  in  the  fee 
nor  any  right  of  purchase.     It  was  simply  a  security  for  their 
improvements,  and  provided  that  they  should  surrender  pos- 
session upon  receiving  payment,  or  such  security  for  payment, 
as  the  presidents  of  certain  banks  should  pronounce  sufficient. 
Their  interest  in  the  property  was  to  terminate  absolutely  and 
forever  at  the  election  of  the  owner  of  the  fee,  upon  the  1st 
of  December,  1861,  in  case  they  should  receive  payment,  or 
security   for  their  improvements.      Of  what,  then,  can  the 
appellant  complain,  since  the  court  has,  by  its  decree,  given 
him  full  payment  for  the  value  of  the  improvements  at  that 
date,  with  interest  to  the  date  of  the  decree?     Why  should 
the  court  restore  appellant  to  the  possession  in  order  that  he 
may  secure  payment  for  his  improvements,  when  he  is  made 
secure  by  the  terms  of  the  decree  giving  him  a  lien  on  the 
lots,  and  directing  their  sale  in  case  of  non-payment.     To  do 
this  would  accomplish  no  good  end,  would  make  the  appel- 
lant no  more  secure  in  his  rights,  and  would  merely  place  it 
in  the  power  of  the  appellant  to  inflict  a  great  loss  upon  an 
innocent  party,  and  lead  to  useless  litigation.     A  court  of 
chancery  should  use  its  power  for  no  such  purpose.     A  com- 
plainant can  ask  its  aid  only  upon  equitable  terms,  and  when 
the  court  has  amply  secured  him  in  the  payment  of  all  that  is 
his  due,  he  can  not  be  permitted  to  object  that  the  court  has 
adopted  that  mode  of  doing  him  justice  which  will  work  least 
injury  to  innocent  parties,  such  as  we  hold  Wheeler,  in  this 

case  to  be. 

But  again,  in  reference  to  this  point,  it  may  well  be  asked, 
by  whose  act  was  it  that  appellant  lost  possession  ?  Was  it 
the  fault  of  Wright,  the  original  lessor  %  Was  it  the  fault  of 
Wheeler?  Or  was  it  because  Gibbs  &  Griffin,  by  mortgaging 
their  lease  and  improvements,  placed  themselves  in  a  position 
to  lose  possession,  as  they  did  lose  it,  and  thus,  by  their  own 
act,  rendered  it  impossible  to  literally  carry  out  the  provisions 
of  the  lease  ?  Wheeler  was  ready  to  have  the  improvements 
valued,   and   gave   notice  to  that  effect  to   all   the    parties 
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interested,  but  a  satisfactory  valuation  had  become  impossible  in 
consequence  of  the  controversy  in  which  the  mortgagees  of 
G-ibbs  &  Griffin  had  involved  their  claims.  The  owner  of 
the  fee  was  in  possession  when  the  lease  expired,  and  he, 
certainly,  was  under  no  obligation  to  surrender  the  posses- 
sion because  Gibbs  &  Griffin  and  their  mortgagees  could  not 
act  together  for  the  purpose  of  an  appraisement. 

Both  parties  complain  of  the  mode  in  which  the  master  has 
stated  the  account,  and  of  the  valuation  placed  by  the  court 
upon  the  improvements.  We  have  examined  the  evidence 
bearing  upon  this  branch  of  the  case,  and  are  satisfied  that 
substantial  justice  has  been  done.  The  value  fixed  by  the 
court  on  the  warehouse  is  certainly  as  high  as  the  evidence 
will  warrant,  and  the  opinions  of  the  witnesses  were  very 
contradictory,  and  the  circuit  court  knew  much  better  than 
we  can  know  the  degree  of  weight  to  be  attached  to  the  vary- 
ing testimony  of  the  different  witnesses.  The  same  thing 
may  be  said  in  reference  to  the  rent. 

It  is  urged,  by  appellants'  counsel,  that  they  should  at  least 
have  been  allowed  rents  up  to  March,  1862,  when  Wheeler 
bought  the  improvements.  But  we  do  not  find  that  Wheeler 
paid  rent  to  the  Marine  Company  after  December  1, 1861,  and 
the  court  allowed  the  appellant  rent  to  that  elate,  and  gave 
him  credit  as  of  that  date  for  the  sum  of  $72,000,  the  value 
of  the  improvements,  thus  stopping  the  running  of  interest 
upon  his  mortgage  debts.  The  value  of  his  improvements, 
at  that  date,  was  all  his  lease  entitled  him  to  claim.  He  can 
not  also  have  their  rent  after  that  date. 

The  appellant  also  insists  that  it  was  usury  in  the  Marine 
Company  to  require  Gibbs  &  Griffin  to  give  their  notes  paya- 
ble in  New  York,  and  renew  them  at  intervals  of  sixty  or 
ninety  days,  paying  the  exchange.  We  can  discover  no  taint 
of  usury  in  this.  The  exchange  would  not  necessarily  be  in 
favor  of  New  York.  It  might  be  at  par  or  below,  and  of  this 
uncertainty  the  borrower  had  the  benefit.  He  might  be  so  situ- 
ated that  it  would  cost  him  less  to  pay  in  New  York  than  in 
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Chicago.  In  any  event,  he  was  under  no  obligation  to  buy 
the  exchange  from  the  company.  He  could  buy  it  elsewhere, 
or  send  the  money  by  express  to  meet  his  note.  This  is,  in 
principle,  like  the  case  of  Stevenson  v.  Unkefer,  14  111.  103, 
in  which  the  court  held  that  a  note  payable  in  Baltimore  bank 
notes,  with  twelve  and  a  half  per  cent,  interest,  was  not  usu- 
rious, because  Baltimore  bank  notes  might,  at  the  maturity  of 
the  note,  be  under  par,  as,  in  this  case,  New  York  exchange 
might  be. 

We  have  gone  over  the  salient  points  in  this  case,  and  do 
not  deem  it  necessary  to  extend  further  this  already  long  opin- 
ion. In  our  judgment,  the  circuit  court  has  very  happily 
succeeded  in  administering  between  these  various  parties  sub- 
stantial justice.  Certainly  the  appellant  has  received  all  that 
is  his  due.  He  goes  out  of  court  with  his  mortgages  paid, 
and  with  a  money  decree  in  his  favor  amounting,  with  inter- 
est, to  about  twenty-five  thousand  dollars,  and  with  the  West 
Lake  Street  property,  the  Clinton  distillery,  and  whatever 
other  property  was  included  in  the  mortgages,  disincumbered 
from  their  Hen. 

His  claim  that  Wheeler  shall  convey  to  him  the  elevator 
property,  now  greatly  increased  in  value,  upon  being  reim- 
bursed the  cost  of  the  fee,  and  shall  account  to  him  for  the 
profits  of  his  business  from  the  time  he  leased  the  elevator  to 
the  present,  we  can  not  but  regard  as  unreasonable  in  the 
extreme.  If  we  were  to  pronounce  such  a  decree,  if  we  should 
compel  Wheeler  to  surrender  the  title  to  the  warehouse,  and 
should  strip  him  of  the  fortune  which  it  is  said  he  has  made  by 
the  application  of  his  capital  and  industry  to  this  business  dur- 
ing the  last  ten  years,  upon  the  theory  that,  by  leasing  a  build- 
ing from  a  person  in  its  peaceful  occupancy,  and  subsequently 
purchasing  the  lots  from  their  undisputed  owner,  he  had 
become  an  unconscious  trustee  for  a  person  of  whom  he  may 
have  never  heard,  buying  for  his  benefit  and  toiling  for  his 
profit — if  we  should  render  such  a  decree,  we  should  certainly 
go  far  to  shake  the  confidence  of  business  men  in  the  security 
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of  their  property,  and  Wheeler  might  well  retire  from  this 
litigation  with  a  profound  conviction  that  the  mysteries  of  the 
law  are  inscrutable,  and  the  ways  of  courts  past  finding  out. 

Decree  affirmed. 


Jesse  C.  Boyd 

v. 

George  Merriell. 

1.  Married  women — whether  bound  by  contracts  made  in  tlieir  names  by 
their  husbands.  Even  if  a  married  woman  can  enter  into  a  contract  so  as 
to  be  bound  as  a  member  of  an  association  for  business  purposes,  yet  her 
husband  can  not,  without  authority  from  her,  make  a  binding  contract  for 
her  by  signing  her  name  to  the  articles  of  association. 

2.  Parties — in  actions  at  law.  In  a  suit  against  the  members  of  an 
association  for  services  rendered,  the  name  of  a  person  which  was  signed  to 
the  articles  of  association  without  authority,  may  properly  be  omitted  as  a 
defendant. 

3.  Joint  obligation,  of  an  individual  with  a  body  of  individuals. 
Where  an  association  of  persons  employ  an  individual  to  render  a  service 
for  them,  a  third  person,  not  a  member  of  the  association,  may  become 
jointly  bound  with  them. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Dent  &  Black,  for  the  appellant. 

Messrs.  Bonnet,  Fay  &  Griggs,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
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This  was  an  action  of  assumpsit,  brought  by  appellee  against 
appellant,  and  several  other  persons,  to  recover  the  vaine  of 
services  rendered  by  appellee  in  traveling  and  examining  sil- 
ver mines  in  Colorado  Territory,  and  for  expenses  incurred  in 
performing  the  service.  Appellant,  only,  appeared  and  defended 
the  action,  and  judgment  by  default  was  rendered  against  the 
other  defendants,  upon  whom  service  was  had,  and  others  not 
having  been  served,  no  proceedings  were  had  against  them. 
The  declaration  contained  only  the  common  counts  for  work 
and  labor  rendered,  money  paid,  laid  out  and  expended. 
Appellant  filed  the  plea  of  the  general  issue,  and  a  plea 
verified  by  affidavit,  denying  his  joint  liability  with  his 
co-defendants.  Issues  were  formed  upon  these  pleas,  and  the 
cause  was  submitted  to  the  court  for  trial  without  the  inter- 
vention of  a  jury,  by  consent  of  the  parties.  The  court 
found  the  issues  for  plaintiff,  and  rendered  judgment  for  the 
amount  of  his  claim  and  costs  of  suit. 

It  is  urged,  that  the  evidence  fails  to  support  the  finding  of 
the  court  below.  On  the  trial,  appellee  introduced  James 
Larman,  who  was  a  defendant,  as  a  witness,  and  he  testi- 
fied that  appellee  was  employed  by  defendants  to  go  to  Colo- 
rado to  examine  mines  there.  He  testifies  that  he  was  employed 
at  a  meeting  of  the  association,  of  which  defendant  was  & 
member ;  that  defendant  acted  as  chairman  of  the  meeting, 
and  that  it  was  agreed  the  association  would  give  him  $50 
per, week  and  pay  his  expenses  while  thus  engaged;  that 
appellant  was  at  the  meeting;  that  he  accompanied  appellee 
to  Colorado,  and  knew  that  he  made  the  examination  ;  that 
witness  was  present  at  the  meeting  when  appellee  made  his 
report ;  that  he  was  one  of  the  persons  who  employed  appellee. 

The  evidence  shows  that  appellant  was  a  member  of  the 
association,  and  present  at  the  meeting  at  which  appellee 
was  employed  to  make  the  examination.  Martin,  the  secre- 
tary, swears  he  was  present,  acting  as  secretary,  and  corrobo- 
rates Larman  in  his  testimony  as  to  the  employment,  and  it 
is  shown  by  the  minutes  of  the  meeting,  kept  by  the  secretary. 
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And  appellee  and  others  testify  to  his  employment.  On  this 
question  there  seems  to  be  no  doubt,  and  he  has  made  out  a 
clear  case,  unless,  for  other  reasons,  he  is  not  entitled  to 
recover. 

It  is  insisted,  that  Mrs.  Larman,  the  wife  of  James  Larman, 
was  a  member  of  the  association,  and  that  she  should  have 
been  a  defendant.  Larman  swears  he  signed  her  name  to  the 
articles  of  association,  but  says  it  was  without  authority,  as 
he  had  never  consulted  with  her  on  the  subject,  and  that  it 
was  not  with  her  knowledge  or  consent.  Even  if  a  married 
woman  could  enter  into  such  a  contract  so  as  to  be  bound  by 
it,  there  can  be  no  pretense  that  such  an  obligation  could  be 
imposed  by  her  husband,  in  the  absence  of  all  authority  from 
her  for  him  to  make  the  agreement.  And,  in  his  state- 
ments on  this  question,  he  stands  uncontradicted  It  is  true, 
appellant  swears  that  Larman  informed  him  that  his  wife 
desired  to  subscribe  for  stock.  Even  if  he  made  the  statement 
it  did  not  prove  the  authority.  He  is  not  shown  to  have  been 
her  agent,  so  as  to  bind  her,  if  that  could  be  done  by  his 
admissions.  There  is  no  evidence  in  the  record  that  Mrs. 
Larman  ever  made  such  an  admission,  or  authorized  her  hus- 
band to  make  any  for  her.  It  then  follows  that  she  was 
properly  omitted  as  a  defendant  to  this  action. 

It  is  next  urged,  that  inasmuch  as  Larman's  name  was  not 
signed  to  the  articles  of  association,  and  as  he  was  not  a  mem- 
ber, he  was  not  a  party  to  the  contract,  and  that  he  was.  not 
liable,  and  was  an  improper  party  to  the  suit.  If  it  were  con- 
ceded that  he  was  not  one  of  the  members  of  the  association, 
it  would  not  follow  that  he  could  not  become  a  contracting 
party  with  the  association,  and  become  jointly  bound  with 
them  for  the  performance  of  an  agreement.  ~No  reason  is  per- 
ceived why  an  individual  may  not  unite  with  a  firm,  or  even 
a  corporation,  in  making  a  contract,  by  which  the  firm,  or  cor- 
poration, and  the  individual,  would  become  jointly  bound  for 
the  performance  of  the  agreement.  If  the  subject  matter  of 
the  agreement  is  legal,  and  a  firm,  and  an  individual  not  a 
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member  of  the  partnership,  were  to  enter  into  an  agreement 
with  another  person,  they  could,  no  doubt,  be  sued  for  the 
breach  of  the  contract.  And  no  distinction  is  perceived 
between  such  a  case  and  one'where  a  voluntary  association, 
like  that  proved  in  this  case,  and  an  individual,  not  a  member, 
employing  a  third  person  to  perform  labor  or  services  for 
them. 

In  this  case,  Larman  acted  with,  and  as  a  member  of,  the  asso- 
ciation at  the  meeting  which  employed  appellee.  He  was  presi- 
dent of  the  meeting,  and  was  recognized  and  treated  by  the 
members  of  the  association  as  one  of  their  number.  Larman 
says,  "We  agreed  to  pay  plaintiff  $50  per  week,  and  pay  his 
expenses,1'  and  this  he  says  was  at  the  meeting  over  which  he 
presided.  This  evidence,  then,  leaves  no  doubt  that  Larman 
did  jointly  contract,  with  the  other  defendants,  with  the  appel- 
lee for  the  services  for  which  suit  was  brought.  Having  so 
contracted,  it  does  not  matter  whether  he  was  or  not  a  mem- 
ber of  the  association.  We  perceive  no  error  in  this  record, 
and  the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Robert  M.  Douglas  et  al. 

by  their  next  friend, 

v. 

James  T.  Soutter. 


1.  Parties  on  foreclosure — of  the  heirs-at-law  of  a  person  who  had 
conveyed  his  title  in  his  life  time.  The  owner  of  real  estate  conveyed  the  same 
in  fee,  and  his  grantee,  simultaneously  with  such  conveyance,  made  a  quit- 
claim deed  to  the  wife  of  the  first  grantor.  Subsequently,  the  wife  executed 
a  mortgage  upon  the  property,  her  husband  joining  therein.  Upon  fore- 
closure of  such  mortgage,  after  the  death  of  the  husband,  the  children  and 
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heirs-at-law  of  the  latter,  having  no  interest  in  the  property,  were  not 
necessary  parties  to  the  suit. 

2.  Assignment  of  error — by  whom.  And  though  the  minor  heirs  of 
the  husband  were  made  defendants  in  the  suit  to  foreclose,  together  with  Ids 
widow,  in  whom  the  fee  had  become  vested  before  the  mortgage  was  made, 
jl%  the  infant  defendants,  having  no  rights  to  be  affected  by  the  decree,  can 
not  maintain  a  writ  of  error  alone,  the  rule  being,  that  a  party  can  not 
assign  for  error  an  erroneous  decision  which  does  not  prejudice  his  rights. 

3.  Where  there  are  infant  and  adult  defendants,  and  the  adults  alone 
prosecute  a  writ  of  error,  they  cannot  assign  for  error  the  proceedings  which 
only  affect  the  interests  of  the  infants;  and  the  converse  must  be  true,  when 
infants  alone  prosecute  the  writ. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Jewett  &  Jackson,  for  the  plaintiffs  in  error. 

Mr.  C.  Beckwith  and  Messrs.  Hoyne,  Horton  &  Hoyne, 
for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Cook  circuit  court,  by 
James  T.  Soutter,  against  D.  P.  Rhodes,  executor,  and  Adele 
Douglas,  executrix,  of  the  last  will  and  testament  of  Stephen 
A.  Douglas,  deceased,  and  Robert  M.  and  Stephen  Douglas, 
his  infant  heirs-at-law,  to  foreclose  a  mortgage  executed  by 
Stephen  A.  Douglas,  in  his  life  time,  and  his  wife,  Adele,  to 
complainant,  to  secure  the  sum  of  eleven  thousand  dollars 
loaned  to  him  by  complainant,  on  the  1st  day  of  July,  1859, 
and  such  proceedings  were  had,  on  due  and  legal  notice  to  all 
the  defendants,  that  a  decree  of  foreclosure  was  duly  entered, 
and  the  premises  sold  to  complainant  for  twelve  thousand 
dollars,  and  no  redemption  being  made,  a  deed  of  the  premises 
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was  made  by  the  master  in  chancery  to  complainant,  and  the 
sale  confirmed  by  the  court. 

The  adult  defendants  made  no  defence  to  the  suit,  and  as  to 
them  the  bill  was  taken  as  confessed.  The  infant  defendants 
appeared  by  their  guardian. 

To  reverse  the  decree,  the  infant  defendants,  Eobert  M.  and 
Stephen  Douglas,  by  their  next  friend,  O.  Jackson,  bring  the 
record  here  by  writ  of  error,  and  urge  a  reversal  on  several 
grounds. 

As  the  adult  defendants,  against  whom  the  bill  was  taken  as 
confessed,  do  not  join  in  this  writ  of  error,  no  erroneous 
rulings  of  the  court,  if  there  be  such  against  them,  can  be 
urged  by  the  plaintiffs  in  error,  the  rule  being  that  a  party 
can  not  assign  for  error  an  erroneous  decision  which  does  not 
prejudice  his  rights.  Arenz  v.  Reihle,  1  Scam.  340  ;  Schlencker 
v.  RMey,  3  ib.  483 ;  Thorn  v.  Watson,  Admr.  3  Gilm.  26  ; 
Vansant  v.  Allmon,  23  111.  31. 

And  where  there  are  infant  and  adult  defendants,  and  the 
adults  alone  prosecute  a  writ  of  error,  they  cannot  assign  for 
error  those  proceedings  which  only  affect  the  interests  of  the 
infants.  Tibbs  v.  Allen,  27  ib.  119  ;  and  the  converse  must  be 
true,  when  infants  alone  prosecute  the  writ. 

By  this  record  it  does  not  appear  that  these  plaintiffs  in 
error  have  any  interest  in  the  subject  matter  of  the  decree 
which  they  seek  to  reverse,  or  in  the  premises  foreclosed,  and 
why  they  were  made  parties  in  the  original  bill  in  chancery, 
we  do  not  understand.  The  bill  alleges  that  the  premises 
were  conveyed  by  S.  A.  Douglas,  by  deed  dated  Nov.  20, 
1857,  to  Richard  T.  Merrick,  which  deed  was  duly  recorded  in 
the  proper  office  in  Cook  county  on  the  23d  of  that  month. 
Simultaneous  with  the  execution  of  this  deed  to  Merrick,  the 
the  grantee,  Merrick,  conveyed  and  quit-claimed  by  deed  the 
premises  to  Adele  Douglas,  the  wife  of  his  grantor,  S.  A. 
Douglas,  which  deed  was  recorded  on  same  day  with  S.  A. 
Douglas'  deed  to  Merrick,  to-wit :  on  the  23d  of  November, 
1857. 
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At  this  time,  then,  Adele  Douglas  was  the  owner  in  fee  of 
these  premises,  and  being  so,  she  joined  with  her  husband,  on 
the  1st  day  of  July,  1859,  in  the  deed  of  mortgage  to  defend- 
ant in  error.  From  what  appears  in  this  record,  then,  these 
infant  plaintiffs  have  no  interest  in  the  premises,  and,  conse- 
quently- can  urge  no  matter  upon  this  court  as  ground  for 
reversal,  under  the  authorities  cited.  The  circuit  court  did 
not,  in  any  manner,  by  its  decree  of  foreclosure,  dispose 
of  any  interest,  or  attempt  to  do  so,  which  these  infants 
may,  by  possibility,  have.  Adele  Douglas  was  the  owner  of 
the  fee,  and  she  granted  it  to  Soutter,  her  husband,  now 
deceased,  joining  in  the  deed.  It  was  her  interest,  then,  and 
her's  only,  which  was  foreclosed  by  the  decree,  and  she 
complains  of  no  error  therein.  The  bill  only  sought  to 
foreclose  that  interest,  and  in  that  interest  these  plaintiffs  had 
no  portion. 

This  being  so,  the  effect  of  the  decree  being  only  to  bar  her 
interest,  these  plaintiffs  can,  by  no  possibility,  be  injured.  If 
they  have  any  title  to  the  premises,  which  is  outlying,  and 
does  not  appear  by  the  bill  to  foreclose,  these  proceedings  will 
not  bar  them  from  asserting  it.  They  were  unnecessary  parties 
to  the  bill,  no  rights  of  their's  have  been  adjudicated,  and 
they  cannot  be  heard  to  allege  any  matter  or  error  in  the 
proceedings,  if  there  be  any,  which  does  not  prejudice  them. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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Michael  GoRxMLey 

v. 
Edward  Sanford. 


1.  Surface  waters — rights  of  the  servient  and  dominant  heritages.  The 
owner  of  a  servient  heritage  has  no  right,  by  embankments  or  other  artificial 
means,  to  stop  the  natural  flow  of  the  surface  water  from  the  dominant  heri- 
tage, and  thus  throw  it  back  upon  the  latter. 

2.  And  it  is  not  perceived  that  it  would  follow,  as  a  result  of  this  doctrine, 
that  the  owner  of  the  inferior  heritage  must  allow  such  surface  waters  to 
drain,  and  that  he  would  have  no  right  to  use  and  exhaust  them  for  his  own 
benefit,  or  to  drain  them  in  a  different  direction. 

3.  Same — application  of  the  rule  in  cities.  The  rule  forbidding  the  owner 
of  the  servient  heritage  to  obstruct  the  natural  flow  of  surface  waters, 
applies  as  well  to  city  lots  as  to  agricultural  lands ;  though  where  a  city  has 
established  an  artificial  grade  and  provided  an  artificial  sewerage  of  which 
property  owners  can  reasonably  avail  themselves,  it  would  probably  be 
held  to  be  their  duty  to  do  so. 

4.  Same — rights  of  one  whose  land  does  not  occupy  the  position  of  a  servi- 
ent lieritage.  Where  adjacent  lands,  owned  by  different  proprietors,  are 
upon  a  common  level,  there  being  no  natural  drainage  from  one  to  the  other 
by  a  surface  channel,  then  the  land  of  neither  proprietor  will  occupy  the 
position  of  a  servient  heritage,  and  if  an  artificial  channel  should  be  dug 
upon  one  of  the  lots  by  the  occupant  thereof,  for  his  own  convenience,  by, 
means  of  which  the  surface  water  from  the  adjacent  lot  was  being  carried 
away,  a  subsequent  owner  of  the  former  lot  would  have  the  right  not  only 
to  fill  such  artificial  channel,  but  to  raise  his  lot  above  its  natural  level,  if 
by  so  doing  he  does  not  throw  the  surface  water  of  his  own  lot  on  that  of 
the  adjacent  proprietor. 

5.  Same — of  an  artificial  drain  as  an  easement  upon  adjacent  land.  Where 
one  of  two  lots  of  ground  belonging  to  the  same  owner,  is  being  occupied 
by  a  tenant  who  dug  a  ditch  thereon  for  his  own  convenience,  but  not  at  the 
request  or  even  with  the  knowledge  of  the  owner,  and  which  incidentally 
acted  as  a  drain  for  the  surface  water  of  such  adjacent  lot,  a  subsequent 
owner  of  the  latter  lot  cannot  claim  such  artificial  drain  as  an  easement 
appurtenant  to  his  lot,  so  as  to  prevent  a  subsequent  purchaser  of  the  lot 
upon  which  it  was  dug  from  closing  it. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the 
Hon.  Josiah  McKoberts,  Judge,  presiding. 
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The  appellant,  Gormley,  and  the  appellee,  San  ford,  owned 
and  occupied  adjacent  lots  in  the  city  of  Morris,  in  Grundy 
county,  in  this  State.  It  is  claimed  by  the  appellee  that  the 
appellant,  by  artificial  means,  obstructed  the  natural  flow  of 
the  surface  waters  from  the  lot  of  the  former  upon  that  of 
the  latter.  The  principal  question  presented  is,  has  the  owner 
of  the  superior  or  dominant  heritage  an  easement  in  the  servi- 
ent or  lower  heritage,  for  the  free  and  unobstructed  flowage, 
in  accustomed  natural  channels  or  courses,  of  the  water  falling 
or  descending  naturally  upon  his  own  land  1  The  appellee 
affirms  that  he  has,  and  the  appellant  asserts  the  negative. 

Messrs.  S.  W.  &  T.  B.  Haeeis,  for  the  appellant,  cited 
Shield  v.  Arndt,  3  Green  Ch.  (N.  J.)  234;  Luther  v.  Win- 
nisimmet  Co.,  9  Cush.  171 ;  Ashley  v.  Wblcott,  11  Cush.  192-5  ; 
Flagg  v.  Worcester,  13  Gray,  601-7 ;  Parks  v.  Newbury  port,  10 
Gray,  28  ;  Dickenson  v.  Worcester,  7  Allen,  19-22  ;  Gannon  v. 
Ilargadon,  10  Allen,  106-9 ;  BawstroniY.  Taylor,  11  Exch.  369  ; 
Broadbent  v.  Ramsbottom,  11  Exch.  602;  Bangor  v.  Lansil, 
51  Maine,  521-5  ;  White  v.  Chapin,  12  Allen,  518;  Goodale  v. 
Tuttle,  29  K  Y.  459  ;  Frazier  v.  Brown,  12  Ohio  State  E.  298  ; 
Buffom  v.  Harris,  5  E.  I.  Eeports,  253 ;  Broadbent  v.  Barns- 
bottom,  34  Eng.  Law  &  Eq.  E.  553 ;  Bentz  v.  Armstrong,  8 
Watts  &  S.  40 ;  Kaufman  v.  Griesmer,  26  Penn.  St.  E.  414. 

Mr.  B.  C.  Cook,  also  for  the  appellant,  argued  upon  the 
same  authorities,  and,  in  addition,  cited  Angell  on  Water 
Courses  (Perkins'  ed.),  122. 

Messrs.  Dent  &  Black,  for  the  appellee. 

Water  runs,  and  should  run,  as  it  is  accustomed  to  run. 
This  doctrine  had  its  origin  in  nature,  and  found  its  expression 
in  the  civil  law,  whence  it  was  incorporated  into  the  body  of 
our  own  common  law.  That  the  owner  of  the  superior,  or  domi- 
nant heritage,  has  an  easement  in  the  servient  or  lower  land 
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for  the  free  and  unobstructed  flowage  in  accustomed  channels 
or  courses  of  the  water  falling  or  descending  naturally  upon 
his  own  land,  is  not  more  consonant  to  nature  and  its  invaria- 
ble laws  than  to  reason  and  justice.  And  this  is  distinctly 
maintained  in  the  civil  law.  Domat,  616,  Cushing's  ed. ; 
Irskine's  Institutes,  p.  408 ;  Pardessus  (quoted  in  26  Penn. 
p.  413) ;  Code  Napoleon,  sec.  640. 

And  the  same  doctrine  has  been  .uniformly  held  in  Louisi- 
ana, where  the  civil  code  prevails.  Delahoussaye  v.  Judice,  13 
La.  An.  587 ;  Hooper  v.  Wilkinson,  15  La.  An.  497 ;  Adams 
v.  Harrison,  4  La.  An.  165. 

That  the  same  doctrine  obtains  at  common  law  as  to  rivers, 
streams,  &c,  is  not  denied.  "We  insist  that  by  the  better  reason, 
as  well  as  by  the  preponderance  of  authority,  this  rule  extends 
to  surface  drainage  in  all  cases  where  the  flow  of  water,  gov- 
erned, as  it  always  is  in  a  state  of  nature,  by  the  conformation 
of  the  ground,  follows  a  regular  and  definite  course  to  a 
natural  outlet.  Upon  this  point  the  authorities  are  conflicting, 
but  there  is  no  conflict  or  suspension  in  the  invariable 
law  of  nature ;  and  in  every  case  of  conflicting  authority, 
the  better  reason  must  prevail.  In  support  of  this  position 
we  refer  to  "Washburn  on  Easements  and  S.  ch.  3,  sec.  6 ; 
Bellows  v.  Sackttt,  15  Barb.  101 ;  Kaufman  v.  Griesemer,  26 
Penn.  407;  Martin  v.  Riddle,  26  Penn.  415  ;  Ashley  v.  Ash- 
ley, 4  Gray,  197  ;  Overton  v.  /Satvyer,  1  Jones'  Law,  (N.  C.) 
308 ;  Hastings  v.  Livermore,  7  Gray,  194 ;  Earle  v.  DeHart, 
1  Beas.  Ch.  280;  Laumier  v.  Francis,  23  Mo.  181;  Bassett 
v.  Salisbury  Mfg.  Co.  3  Am.  L.  K.  (K  S.)  223  ;  Angell  on 
Water  Courses,  214. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  Sanford  against 
Gormley,  for  wrongfully  obstructing  a  channel  by  which,  as 
claimed  by  plaintiff,  his  land  was  drained.  Sanford  owned 
certain  lots  in  block  3,  in  the  city  of  Morris,  Grundy  county, 
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numbered  11,  12  and  13,  and  Gormley  owned  lots  5,  6  and  7, 
in  the  same  block,  situated  south  of  Sanford's  lots,  and  sepa- 
rated from  them  by  an  alley.  In  May,  1867,  Gormley  depos- 
ited upon  the  rear  part  of  his  lots,  near  the  alley,  a  quantity 
of  earth,  which  he  had  taken  from  an  adjoining  coal  shaft. 
At  that  time  Sanford  had  upon  his  lots  a  large  number  of 
grape  vines  which  had  been  planted  two  years  before,  about 
two  hundred  of  which,  together  with  a  few  young  fruit  trees, 
died  in  the  spring  of  1867,  and  he  insists,  their  death  was  caused 
by  the  water  thrown  back  on  the  rear  of  his  lots  by  the  deposit 
of  earth  on  Gormley's  lots,  across  which  he  claims  a  right  of 
drainage,  as  being  what  the  civil  law  terms  the  lower  or 
servient  heritage.  The  jury  found  a  verdict  for  the  plaintiff, 
allowing  him  $1500  damages,  and  the  defendant  appealed. 

It  is  admitted  that  the  water  which  flowed  from  Sanford's 
to  Gormley's  land,  the  obstruction  of  which  is  the  basis  of  the 
action,  is  wholly  surface  water,  consisting  of  rain  which  fell 
upon  the  land  itself,  or  of  snow  falling  and  melting  there,  and 
much  of  the  argument  has  been  addressed  to  the  question, 
whether  the  same  law  in  regard  to  drainage,  which  applies  to 
well-defined  water  courses,  is  applicable  to  cases  of  this  char- 
acter. 

This  question  has  already  been  decided  by  this  court  in  Gill- 
ham  v.  Madison  County  R.  R.  Co.  49  111.  484,  not  reported,  and 
probably  not  within  the  knowledge  of  counsel,  when  this  case 
was  argued.  In  the  opinion  filed  in  that  case,  we  said, 
although  there  was  a  conflict  of  authorities  among  the  courts 
of  this  country,  yet  the  rule  forbidding  the  owner  of  the  ser- 
vient heritage  to  obstruct  the  natural  flow  of  surface  waters, 
was  not  only  the  clear  and  well  settled  rule  of  the  civil  law, 
but  had  been  generally  adopted  in  the  common  law  courts, 
both  of  this  country  and  of  England.  Yarious  cases  bearing 
upon  each  side  of  the  question  are  cited  in  that  opinion,  and 
it  is  not  necessary  to  cite  them  again.  This  rule  was  thought 
by  this  court,  in  that  cause,  to  rest  upon  a  sound  basis  of 
reason  and  authority,  and  was  adopted.  We  find  nothing  in 
11 — 52nd  III. 
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the  argument,  or  authorities  presented  in  the  present  case,  to 
shake  our  confidence  in  the  conclusion  at  which  we  then 
arrived.     In  our  judgment,  the  masoning  which  leads  to  the 
rule  forbidding  the  owner  of  a  field  to  overflow  an  adjoining 
field  by   obstructing  a  natural  water  course,  fed  by  remote 
springs,  applies,  with  equal  force,  to  the  obstruction  of  a  natu- 
ral channel  through  which  the  surface  waters,  derived  from 
the  rain  or  snow  falling  on  such  field,  are  wont  to  flow.     What 
difference  does  it  make,  in  principle,  whether  the  water  comes 
directly  upon  the  field  from  the  clouds  above,  or  has  fallen 
upon  remote  hills,  and  comes  thence  in  a  running  stream  upon 
the  surface,  or  rises  in  a  spring  upon  the  upper  field  and  flows 
upon  the  lower  ?     The  cases  asserting  a  different  rule  for  sur- 
face waters  and  running  streams,  furnish  no  satisfactory  reason 
for  the  distinction.     It  is  suggested  in  the  argument,  if  the 
owner  of  the  superior  heritage  has  a  right  to  have  his  surface 
waters  drain  upon  the  inferior,  it  would  follow  that  he  must 
allow  them  so  to  drain,  and  would  have  no  right  to  use  and 
exhaust  them  for  his  own  benefit,  or  to  drain  them  in  a  differ- 
ent direction.     We  do  not  perceive  why  this  result  should 
follow.     The  right  of  the  owner  of  the  superior  heritage  to 
drainage  is  based  simply  on  the  principle  that  nature  has 
ordained  such  drainage,  and  it  is  but  plain  and  natural  justice 
that  the  individual  ownership  arising  from  social  laws  should 
be  held  in  accordance  with  pre-existing  laws  and  arrangements 
of  nature.     As  water  must  flow,  and  some  rule  in  regard  to 
it  must  be  established  where  land  is  held  under  the  artificial 
titles  created  by  human  law,  there  can  clearly  be  no  other 
rule  at  once  so  equitable  and  so  easy  of  application  as  that 
which  enforces  natural  laws.     There  is  no  surprise  or  hard- 
ship in  this,  for  each  successive  owner  takes  with  whatever 
advantages  or  inconveniences  nature  has  stamped  upon  his 
land.     We  find  no  error  in  the  instructions  of  the  court  upon 
this  branch  of  the  case. 

It  is  urged,  however,  that  this  rule,  even  if  justly  applicable 
to  agricultural  lands,  should  not  be  applied  to  city  lots.   Where 
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a  city  has  established  an  artificial  grade,  and  provided  an 
artificial  sewerage,  of  which  property  owners  can  reasonably 
avail  themselves,  we  should  probably  hold  it  their  duty  to  do 
so,  and  so  the  court  substantially  instructed  in  the  present 
case.  But  this  was  not  the  state  of  facts  in  reference  to  this 
property,  so  far  as  disclosed  by  this  record.  The  lots  lie  in  a 
very  thinly  populated  addition  to  the  city  of  Morris,  and  those 
belonging  to  plaintiff  were  used  for  the  purpose  of  fruit  grow- 
ing, while  defendant  mined  coal  upon  his. 

While,  however,  the  court  gave  the  law  correctly  to  the 
jury  in  regard  to  superior  and  servient  heritages,  it  committed 
an  error  in  the  modification  of  the  fourth  and  fifth  of  defend- 
ant's instructions,  which,  in  the  conflicting  state  of  the  evidence, 
may  have  had  a  potent  influence  upon  the  jury  in  arriving  at 
their  verdict.    The  plaintiff  insisted  the  water  was  drained  from 
the  rear  of  his  lots  to  the  rear  of  the  defendant's  lots  by  a  natu- 
ral channel.     This  was  denied  by  the  defendant,  who  insisted 
that  his  own  and  the  rear  of  plaintiff's  lots  were  on  the  same 
level,   or   so  nearly  so,  that  there  was  no  drainage  by  any 
natural  channel  upon  the  surface,  and  that  whatever  drainage, 
in  fact,  existed,  was  by  means  of  artificial  ditching.     It  was 
clearly  proved  that  one  Eogan,  who  occupied  the  Gormley 
lots  in  1859,  dug  two  ditches  across  these  lots  in  that  year- 
one  from  the  north  line  to  the  south,  and  one  from  the  north- 
east to  the  southwest  corner  of  the  lots.     At  that  time,  the 
Sanford  lots  on  the  north  were  open  prairie,  and  the  rear  of 
these  lots,  and  the  Gormley  lots,  were  low,  wet  land.     Eogan 
testifies  he  ditched  to  save  what  he  planted.     It  is  further 
shown  that  Sanford,  after  he  bought  his  lots,  drained  them  to 
a  greater  or  less  degree  by  means  of  dead  furrows,  and  that 
the  water  thus  collected  passed  off  through  a  ditch  across  the 
alley.     We  are  expressing  no  opinion  as  to  the  existence  of  a 
natural  channel,  but  merely  stating  the  proof  in  regard  to  the 
artificial  ditching,  for  the  purpose  of  showing  the  propriety  of 
these  instructions  as  asked,  and  the  materiality  of  the  court's 
amendments. 
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The  instructions,  as  asked  by  the  defendant,  were  as  follows : 

"  4.  If  the  jury  believe  that  the  south  end  of  Sanford's  lots, 
as  the  ground  naturally  stood  along  the  alley  in  question,  was 
lower  than  the  original  surface  of  the  alley,  so  that  the  surface 
waters  shed  there  from  heavy  rains  did  not  all  drain  off,  but 
was  carried  off  by  artificial  ditches  through  defendant's  lots, 
dug  by  a  person  in  possession  therof  for  his  own  convenience, 
the"  defendant  had  a  right  to  fill  up  the  ditches,  the  law  being 
that  one  owner  of  land  is  not  obliged  either  to  open  or  keep 
open  artificial  ditches  below  the  natural  surface  of  his  own  land 
for  the  purpose  of  draining  the  low  lands  of  his  neighbor. 

"5.  If  the  jury  believe,  from  the  evidence,  that  nearly  the 
entire  surface  of  the  plaintiff's  lots,  in  their  natural  condition, 
was  wet  and  swampy,  caused  by  the  water  percolating  or 
soaking  from  ponds  above  them,  or  from  any  cause ;  that  a 
portion  of  the  lots  descended  towards  the  defendant's  lots ; 
that  the  lower  ends  of  the  plaintiff's  lots,  and  the  alley  and  the 
adjoining  ends  of  the  defendant's  lots,  were  nearly  or  quite  on 
a  level,  and  were  also  wet  and  swampy,  caused  by  the  perco- 
lation or  soaking  of  the  water  from  the  upper  portion  of  the 
plaintiff's  lots  ;  and  if  the  jury  further  believe,  from  the  evi- 
dence, that  across  the  defendant's  lots  artificial  ditches  were  dug 
below  the  natural  surface  for  the  accommodation  of  the  posses- 
sor thereof ;  then  the  defendant  had  a  right  to  fill  up  those 
artificial  ditches,  the  law  being  that  the  owner  of  land  is  not 
obliged  to  open  or  keep  open  artificial  drains  for  the  purpose 
of  draining  the  low  and  swampy  lands  of  another." 

The  first  of  these  instructions  the  court  qualified  by  adding 
after  these  words,  "  the  defendant  had  a  right  to  fill  up  the 
ditches,"  this  clause  :  "  but  not  above  the  natural  surface  where 
they  were  dug."  The  second  was  qualified  by  inserting  a 
similar  clause.  These  qualifications  amounted,  in  effect,  to  an 
instruction  that  the  defendant  could  not  fill  ditches  upon  his  own 
land  dug  by  a  former  occupant  for  his  own  convenience,  and 
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raise  his  lots  above  their  natural  level,  even  though  there  was 
no  drainage  by  a  natural  channel  from  the  plaintiff's  lots 
to  his  own.  Now,  if  the  rear  of  the  plaintiff's  ground 
and  the  lots  of  defendant  were  flat  and  wet,  and  on  a  com- 
mon level,  there  being  no  natural  drainage  by  a  surface 
channel,  which  was  the  hypothesis  of  the  instructions,  then 
the  defendant's  lots  did  not  occupy  the  position  of  a  servient 
heritage,  and  he  had  the  right,  not  only  to  fill  the  artificial 
ditch,  but  to  raise  the  natural  surface,  if  in  so  doing  he  did 
not  throw  the  surface  water  of  his  own  lot  on  that  of  the 
plaintiff.  The  defendant  did  undoubtedly  fill  a  part  of  his 
ground  above  the  natural  surface,  but  it  was  close  upon  the 
alley,  and  there  is  no  pretense  that  he  thereby  threw  the  water 
falling  on  his  own  land  upon  that  of  the  plaintiff  to  an  extent 
capable  of  producing  any  injury.  This  is  not  claimed  by 
plaintiff's  counsel,  and  indeed  the  plaintiff  himself  testifies 
that  the  filling  near  the  edge  of  the  alley  seemed  higher  than 
that  on  other  portions  of  the  lot.  This  would  have  the  effect 
of  throwing  the  surface  water  of  the  defendant  away  from 
plaintiffs  lots. 

This  qualification  of  the  defendant's  instructions  may  well 
have  misled  the  jury,  as  it  told  them  the  defendant  had  no 
right  to  do  what  he  clearly  had  clone,  and  what  he  had  a  clear 
right  to  do. 

It  is  urged  by  plaintiff's  counsel  that  even  if  plaintiff's  lots 
were  artificially  drained,  yet  as  the  ditch  upon  defendant's 
l<»ts  was  dug  by  Eogan  at  a  time  when  both  these  lots  and 
those  of  plaintiff  belonged  to  Goold,  and  Goold  sold  first  to 
Sanford  and  afterwards  to  Gormley,  the  ditch  remaining  open 
and  in  use,  and  being  necessary  for  the  cultivation  of  Sanford's 
lots,  it  became  an  easement  appurtenant  thereto,  and  could  not 
be  closed  against  the  will  of  their  owner.  It  is  unnecessary 
to  decide  the  question  sought  to  be  raised,  as  the  proof  shows 
the  ditch  on  the  Gormley  lots  was  dug  by  Kogan  for  his  own 
benefit  as  tenant,  and  not  for  the  purpose  of  draining  the  San- 
ford lots,  which  were  then  uninclosed,  or  with  any  reference 


1 66  Lock  v.  Fulford.  [Sept.  T., 

Syllabus. 

thereto,  and  there  is  no  evidence  that  it  was  done  at  the 
request  or  even  with  the  knowledge  of  the  then  owner.  So 
far  as  the  Sanford  lots  were  benefited  thereby,  such  benefit 
was  simply  accidental.  Under  such  circumstances,  there  is  no 
ground  for  claiming  a  continuance  of  this  ditch  as  appurte- 
nant to  the  plaintiff's  lots. 

For  the  error  above  indicated  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


John  Lock 

v. 
Charles  Fulford. 


1.  Assignee — after  maturity.  The  assignee  of  a  promissory  note,  after 
maturity,  takes  it  subject  to  all  the  equities  then  existing  between  the  origi- 
nal parties. 

2.  Mortgages — subsequent  purchaser  from  the  mortgagor  of  a  part  of  the 
premises — only  secondarily  liable.  Where  a  mortgagor  conveys  a  portion  rof 
the  mortgaged  premises,  retaining  a  portion  himself,  as  between  the  mort- 
gagor and  his  grantee,  that  portion  retained  by  the  mortgagor  should  be 
first  applied  to  the  payment  of  the  mortgage. 

3.  Same — subsequent  purchaser  of  the  remaining  portion — of  his  rights  in 
respect  to  the  prior  purchaser.  And  a  subsequent  purchaser  of  the  portion 
thus  retained  by  the  mortgagor,  with  notice  of  the  prior  sale  of  the  other 
portion,  simply  steps  into  the  shoes  of  the  mortgagor,  and  will  hold  his 
portion  subject  to  be  charged  primarily  with  the  payment  of  the  mortgage. 

4.  Same — assignee  of  mortgage,  with  notice  of  prior  sale.  So  where  the 
assignee  of  a  note  secured  by  mortgage  took  the  assignment  with  notice 
that  a  part  of  the  mortgaged  premises  had  been  sold  and  conveyed  by  the 
mortgagor,  such  assignee  can  hold  the  portion  so  conveyed  only  secondarily 
liable,  and  must  first  exhaust  the  portion  of  the  premises  retained  by  the 
mortgagor.  It  is,  therefore,  competent  for  the  grantee  of  the  mortgagor,  in 
a  suit  by  the  assignee  of  the  mortgage  to  foreclose,  to  prove  the  fact  that  he 
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had  so  purchased  a  part  of  the  premises  after  the  mortgage  became  a  lien, 
and  that  the  assignee  had  notice  of  that  fact. 

Appeal  from  the  Circuit  Court  of  Marshall  county ;  the 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion 
of  the  court. 

Messrs.  Bangs  &  Shaw,  for  the  appellant. 

Messrs.  Burns  &  Barnes,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  in  the  Marshall  circuit 
court  to  foreclose  a  mortgage  executed  by  Matthew  Hoyt  and 
wife  to  William  Bradley,  for  the  sum  of  three  hundred  dollars. 
It  appears  that  the  mortgage  was  assigned  to  appellee.  The 
bill  makes  the  mortgagors  defendants,  and  alleges  that  Lubell, 
Jennings,  Millspaugh,  Roberts  and  Lock  claim  to  have  some 
interest  in  the  mortgaged  premises,  and  they  are  also  made 
parties  defendant.  The  bill  was  subsequently  dismissed  as  to 
Lubell,  Jennings  and  Millspaugh,  and  was  amended  by  making 
John  Roberts  a  defendant. 

The  bill  was  taken  as  confessed  as  to  all  of  the  defendants, 
except  Lock,  who  answered  claiming  that  Hoyt  had  paid  the 
mortgage  and  procured  its  assignment  to  appellee,  who  held 
it  fraudulently  for  the  benefit  of  Hoyt,  to  enable  him  to  collect 
money  out  of  a  portion  of  the  mortgaged  premises  purchased 
by  Lock,  and  insists  that  the  portion  thus  purchased  by  him  is 
not  liable  to  sale  under  the  mortgage,  or  if  so,  not  until  the 
remainder  has  been  sold,  and  failed  to  produce  a  sum  sufficient 
to  pay  the  mortgage  debt,  if  anything  remains  unpaid  thereon. 
To  this  answer  a  replication  was  filed,  and  a  hearing  had  on 
the  bill,  pro  confesso  orders,  answer,  replication  and  proofs, 
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and  a  decree  was  rendered  ordering  the  mortgaged  premises 
to  be  sold  to  satisfy  the  debt. 

It  appears  from  the  evidence  that  three  payments  of  interest 
were  endorsed  on  the  note,  and  one  payment  of  $151.52  on  the 
16th  day  of  February,  1856,  and  on  the  18th  of  July,  1862, 
the  sum  of  $50.  Mrs.  Huldah  Hoyt  also  testified,  that  after 
the  death  of  her  husband,  and  while  she  was  the  owner  of 
the  note,  Hoyt,  the  mortgagor,  paid  to  her  the  fifty  dollars 
endorsed  as  a  credit  on  the  note,  and  that  he  did  some  work 
for  her,  and  furnished  her  with  some  meat  and  potatoes  ;  that 
these  items  were  deducted  at  the  time  a  settlement  was  made, 
in  June  1867,  and  before  she  transferred  the  note  and  mort- 
gage. She  states  that  there  was  then  due  on  the  note  but  one 
hundred  dollars,  and  says  she  thinks  appellee  knew  what  was 
due  on  the  note ;  that  he  paid  but  one  hundred  dollars  for 
the  note,  and  that  is  the  sum  mentioned  as  the  consideration 
in  the  assignment. 

Appellee  testified  that  when  he  purchased  the  note  there 
appeared  to  be  due  on  it  $190  or  $195,  and  said  he  bought 
it  at  a  discount ;  but  fails  to  state  what  sum  he  paid  ;  but 
thinks  he  paid  more  than  one  hundred  dollars. 

From  this  evidence  it  is  manifest  that  this  decree  is  for  too 
large  a  sum.  The  note  was  over  due  at  the  time  appellee 
purchased  it,  and  he  took  it  subject  to  all  defenses  then  existing. 
Mrs.  Hoyt  testifies  that  the  maker  did  labor  for  her,  and 
furnished  her  with  some  meat  and  potatoes,  which  was 
deducted  from  the  note  on  a  settlement  they  made  while  she 
held  the  note.  These  payments  were  not  endorsed,  nor  were 
they  allowed  as  a  credit  in  ascertaining  the  sum  for  which  the 
decree  was  rendered.  Had  Mrs.  Hoyt  filed  the  bill  for  a  fore- 
closure, no  one  would  question  the  right  of  the  maker  to 
insist  upon  their  deduction  as  payments,  and  appellee  taking 
the  note  after  its  maturity,  cannot  prevent  them  being  allowed. 
Nor  can  he  recover  more  than  was  due  at  the  time  he  became 
the  purchaser,  with  interest  from  that  date.  If,  as  Mrs.  Hoyt 
swears,  there  was  then    due  on  the  note  but   one    hundred 
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dollars,  that  would,  with  interest,  be  the  extent  of  his  recovery. 
Again,  Lock  offered  on  the  trial  to  prove  that  after  the 
mortgage  became  a  lien  on  the  property,  he  had  obtained  title 
to  a  portion  of  the  premises  as  set  up  in  his  answer  ;  but  the 
court  refused  to  hear  the  evidence.  In  this  the  court  erred. 
In  the  case  of  Iglehart  v.  Crane,  42  111.  261,  it  was  held  that 
where  a  mortgagor  conveys  a  portion  of  the  mortgaged 
premises,  as  between  the  mortgagor  and  his  grantee,  the 
por  ion  retained  by  the  mortgagor  must  be  first  applied  to  the 
payment  of  the  debt.  And  a  subsequent  purchaser  of  the 
portion  thus  retained  by  the  mortgagor,  with  notice  of  the 
prior  sale  of  the  other  portion,  simply  occupies  the  position  of 
the  mortgagor,  and  will  hold  his  portion  subject  to  be  charged 
primarily  with  the  payment  of  the  mortgage  debt.  The  first 
purchaser,  in  such  a  case,  has  the  right  to  insist  that  the 
property  retained  when  he  purchased  shall  be  primarily  held 
to  pay  the  debt,  which  must  be  exhausted  before  a  resort  can 
be  had  to  the  portion  purchased  by  him. 

This  being  the  rule,  Lock  had  the  right  to  prove  that  he  had 
purchased  a  portion  of  the  mortgaged  premises,  and  that 
appellee  had  notice  of  his  purchase  when  he  took  the  assign- 
ment, and  upon  such  proof  being  made,  the  portion  of  the 
mortgaged  premises  as  retained  by  the  mortgagor,  should 
have  been  first  subjecfed  to  sale  to  satisfy  the  debt.  For  the 
errors  indicated,  the  decree  of  the  court  below  must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 
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George  Barnett 

v. 
Ludwig  Graff. 


1.  Practice — going  to  trial  without  issue  upon  some  of  the  pleadings.  If  a 
defendant  voluntarily  goes  to  trial  upon  issues  made  up  on  a  part  of  the 
pleadings  in  a  cause,  leaving,  however,  some  of  the  replications  of  the 
plaintiff  without  rejoinders  and  without  issues  upon  them,  a  judgment  for 
the  plaintiff  will  not  be  reversed  at  the  instance  of  the  defendant  because 
of  such  omission  on  his  part  to  plead.  If  the  defendant  choose  to  go  to 
trial  with  the  pleadings  in  that  condition  it  is  his  right  to  do  so,  although  the 
plaintiff  might  put  him  under  a  rule  to  rejoin  to  all  the  replications. 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Aurora ;  the  Hon.  Richard  G.  Montony,  Judge,  presiding. 

Mr.  S.  W.  Brown,  for  the  appellant. 

Messrs.  Metzner  &  Allen,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  appeal  appears  to  have  been  taken  for  delay  only.      . 

The  action  was  assumpsit  on  promissory  notes  against  two 
persons,  one  of  whom,  only,  was  served  with  process,  and 
appeared  and  pleaded  to  the  action. 

One  of  the  pleas  was  infancy,  to  which  three  replications 
by  leave  were  filed :  the  first,  denying  infancy ;  the  second, 
that  the  notes  were  given  for  necessaries;  and  third,  a  promise 
to  pay  after  arriving  at  lawful  age.  There  was  also  a  plea  of 
no  consideration,  and  issue  thereon. 

To  the  second  and  third  replications  of  plaintiff  to  the  plea 
of  infancy,  there  was  no  rejoinder,  and  no  issue  made  up. 
The  jury  was  sworn  to  try  the  issues  joined,  of  which  there 
were  two,  and  they  found  them  for  the  plaintiff,  and  judgment 
against  the  defendant  served. 
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If  the  defendant  chose  to  go  to  trial  upon  the  issues  made 
up,  it  was  his  right  so  to  do,  although  the  plaintiff  might  have 
put  him  under  a  rule  to  rejoin  to  all  the  replications.  But  the 
trial  was  entered  upon  voluntarily  upon  the  issues  made  up. 
There  was  sufficient  time  before  the  cause  was  tried  for  the 
defendant  to  rejoin,  had  he  deemed  it  important  so  to  do.  The 
cause  was  called  and  tried  in  regular  course  upon  triable  issues. 
We  cannot  say  the  court  abused  its  discretion  to  set  aside  the 
judgment  on  the  affidavit  presented  for  such  purpose.  The 
court  might  not  have  given  the  affidavit  credence  for  reasons 
^rowincr  out  of  facts  within  its  own  knowledge. 

We  see  no  reason  why  the  judgment  should  be  reversed. 
No  errors  appearing  on  the  record,  we  must  affirm  it. 

Judgment  affirmed. 


John  A.  Andrus 

v. 

William  J.  Carpenter. 


1.  Surety — wlien  liable.  A  party  gave  to  another  this  instrument :  "  To 
whom  it  may  concern :  The  bearer  wants  a  sewing  machine.  Let  him 
hare  it,  and  I  will  see  it  paid  for,  or  the  machine  when  called  for."  The 
person  receiving  the  instrument  presented  it  to  a  sewing  machine  agent, 
who  sold  him  a  machine  on  time,  the  price  to  be  paid  in  installments.  The 
party  executing  the  instrument  was  notified  of  the  sale  the  day  after  it  was 
made.  He  knew  the  machine  was  not  paid  for,  and  knew  the  circumstances 
called  for  action  against  the  purchaser,  and  yet  did  not  notify  the  vendor  to 
sue,  or  endeavor  to  secure  himself.  He  was  held  liable  to  the  vendor  for  the 
price  of  the  machine. 

2.  Same — delay  by  t7ie  creditor.  The  mere  delay  of  the  vendor  to  briug  suit 
until  the  expiration  of  eleven  days  after  the  last  installment  became  due,  in 
the  absence  of  any  request  by  the  party  giving  the  instrument  to  sue,  could 
not  operate  to  release  the  latter  from  liability. 
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Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
William  W.  Heaton,  Judge,  presiding. 

Carpenter  brought  this  suit  against  Andrus,  and  a  trial 
resulted  in  a  judgment  for  the  plaintiff,  from  which  the 
defendant  appealed. 

Messrs.  Edsall  &  Ceabtree,  for  the  appellant. 
Mr.  William  Barge,  for  the  appellee. 

Mr,  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  appellant,  Andrus,  gave  to  one  Baker  the  following 
instrument : 

u  To  whom  it  may  concern :  The  bearer  wants  a  sewing- 
machine.  Let  him  have  it  and  I  will  see  it  paid  for,  or  the 
machine  when  called  for. 

J.  A.  ANDKITS." 

Ashton,  Aug.  29,  1867. 

,  Baker,  on  the  30th  of  August,  presented  this  to  the  appellee, 
Carpenter,  who  thereupon  sold  Baker  a  sewing  machine,  pay- 
able, $25.00  on  the  15th  of  September,  $19.62  on  the  30th  of 
November,  and  the  same  amount  on  the  30th  of  January. 
The  evidence  clearly  shows  Andrus  was  informed  of  the 
purchase  the  day  after  it  was  made.  The  information  came 
from  Baker,  but  this  was  immaterial,  if  Andrus  was  fully 
notified.  On  the  19th  of  December,  1867,  Andrus  wrote 
Carpenter  the  following  letter  : 

"  Ashton,  Dec  19,  1867. 
Agt.  Howe's  Sewing  Machines, 

Dixon,  111  : 
Dear  Sir — I  will  not  be  responsible  for  the  payment  of 
any  moneys  from  Wm.  Baker,  of  this  town,  from  this  date,  for 
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sewing  machine ;  but  if  you  come  up  you  can  get  the  machine, 
I  think.  But  you  need  not  say  anything  I  say  or  have  written, 
or  show  this  letter,  as  he  is  my  neighbor,  and  I  want  no 
hardness.  Yours  truly, 

J.  A.  AJSTDKUS." 

Andrus  and  Baker  were  neighbors  in  the  same  town,  and 
Carpenter  lived  in  another  town  a  few  miles  distant.  On  the 
11th  of  February,  1868,  Carpenter  went  to  Ashton,  where 
Baker  and  Andrus  lived,  to  collect  his  debt,  but  Baker  had 
left  and  Andrus  refused  to  pay.  Carpenter  then  brought  this 
suit,  and  recovered  judgment,  first  before  a  justice,  and 
afterwards  in  the  circuit  court. 

It  is  unnecessary  to  discuss  the  instructions  in  this  case,  as, 
in  our  opinion,  the  judgment  was  clearly  right  upon  the 
evidence.  Andrus  had  timely  notice  of  the  sale,  and  his  letter 
of  December  19th,  written  nineteen  days  after  the  second 
payment  fell  due,  shows  that  he  knew  the  debt  was  unpaid, 
and  recognized  his  liability  as  then  existing. 

He  was  cognizant  of  all  the  facts  necessary  to  be  known  in 
order  to  protect  himself,  yet  he  neither  requested  Carpenter  to 
bring  suit,  nor  did  he  do  anything  to  save  himself  harmless. 
Under  these  circumstances  there  is  no  ground  on  which  he  can 
escape  liability.  He  had  full  knowledge  of  the  state  of 
affairs,  and  can  not  hold  Carpenter  responsible  for  his  own 
neglect  to  procure  security.  The  mere  delay  of  Carpenter  to 
bring  suit  until  the  expiration  of  eleven  days  after  the  matur- 
ing of  the  last  note,  in  the  absence  of  any  request  by  Andrus 
to  sue,  can  not  be  held  to  release  Andrus  from  liability.  If 
he  had  requested  Carpenter  to  sue,  and  the  latter  had  failed  to 
do  so,  and  Andrus  had  been  damnified  by  such  failure,  a  very 
different  question  would  have  been  presented. 

On  the  facts  disclosed  by  this  record  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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The  American  Central  Kailway  Company 

v. 

Elisha  Miles. 


1.  Usury — iclietJier  pleadable  by  a  corporation.  Under  the  interest  law 
of  1853,  a  corporation  cannot  interpose  the  defense  of  usury  in  any  action. 

2.  Railroad  directors  —  of  their  compensation.  The  law  does  not 
imply  a  promise  on  the  part  of  railroad  companies  to  pay  their  directors 
for  services  as  such,  and  to  enable  a  director  to  recover  for  such  services,  a 
by-law,  or  resolution,  must  have  been  adopted  by  the  board  to  compensate 
him  therefor. 

3.  Parties — in  suits  to  recover  indebtedness  due  a  firm.  In  all  cases  of 
indebtedness  to  a  partnership  firm,  the  action  must  be  brought  by  the  mem- 
bers of  the  firm, — one  of  the  members  cannot  sue  alone,  and  recover  at  law 
for  what  his  co-partners  may  agree  to  be  his  portion  of  a  debt  due  the  firm. 

4.  New  promise — by  a  re-organized  railroad  corporation.  Where  the 
property  and  franchises  of  a  railroad  corporation  have  been  sold  and  con- 
veyed under  a  deed  of  trust  given  to  secure  a  debt  of  the  company,  and  the 
purchasers  re-organize,  to  prove  a  new  promise  by  the  re-organized  company 
to  pay  a  debt  owing  by  the  company  as  originally  organized,  there  must  be 
shown  some  action  on  the  part  of  the  directors  of  the  former  from  which 
the  promise  can  be  clearly  inferred.  The  mere  certificate  of  their  secretary 
that  the  amount  was  due  on  specified  items,  would  be  insufficient  to  prove 
a  new  promise,  or  to  bind  the  company,  unless  it  appeared  he  had  bee*i 
empowered  to  adjust  the  claim. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Goudy  &  Chandler,  for  the  appellants. 

Mr.  T.  G.  Frost  and  Mr.  I.  N.  Bassett,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
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This  was  an  action  of  assumpsit,  brought  by  appellee,  in 
the  Mercer  circuit  court,  against  appellants,  on  a  promissory 
note,  and  on  an  account.  The  declaration  contained  special 
counts  on  the  note,  and  the  usual  common  counts.  The  plea 
of  the  general  issue  was  filed,  and  a  trial  was  had  by  the 
court,  a  jury  having  been  waived  by  the  parties,  by  consent. 
After  hearing  the  evidence,  the  court  found  the  issues  for  the 
plaintiff,  and  assessed  his  damages  at  $3,037.69,  and  rendered 
a  judgment  in  his  favor  for  that  sum.  To  reverse  which, 
defendants  prosecute  this  appeal  and  assign  various  errors  on 
the  record. 

On  the  trial  in  the  court  below,  the  parties  agreed  upon  this 
statement  of  facts : 

"  1st.  That  on  or  about  the  29th  day  of  March,  1860,  the 
plaintiff  advanced,  at  the  request  of  the  American  Central 
Railway,  the  sum  of  three  hundred  and  twelve  dollars  and 
fifty  cents,  and  that  the  note,  a  copy  of  which  is  appended  to 
the  declaration  herein,  was  given  by  Robert  C.  Schenck,  then 
the  president  of  said  railway,  in  its  behalf,  and  with  due 
authority  from  his  company,  and  that  said  note  may  be  used 
in  evidence  on  the  trial,  subject  to  such  defense  as  the  defend- 
ants may  be  able  to  interpose. 

"  2d.  It  is  agreed  that  plaintiff  acted  for  three  years  as  one 
of  eleven  directors  of  the  American  Central  Railway,  his 
services  in  that  behalf  ending  about  the  year  A.  D.  1859,  but 
the  question  as  to  whether,  in  any  event,  the  plaintiff  would 
be  entitled  to  recover  anything  for  his  services  as  such  director, 
is  a  question  for  determination  on  trial. 

"  3d.  It  is  agreed  that  the  claim  of  the  plaintiff  of  twelve 
hundred  and  fifty  dollars,  for  work  and  labor  done  for  the 
American  Central  Railway  in  grading,  grows  out  of  a  contract 
entered  into  between  the  said  railway,  on  the  one  part,  and 
Olof  Johnson  &  Co.  of  the  other,  for  grading  said  road ;  that 
under  said  contract  about  $20,000  worth  of  grading  was  done, 
and  that  the  plaintiff  was  one  of  said  company  of  Olof  Johnson 
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&  Co.,  and  would  be  entitled  to  the  said  amount  of  $1250 
as  his  share  of  such  work  due  upon  an  account  stated  between 
the  parties ;  but  the  question  is  submitted  for  decision  on 
trial  whether,  in  any  event,  the  plaintiff  would  be  entitled  to 
sever  himself  from  his  co-contractors  and  claim  his  share 
or  interest  in  the  joint  claim  in  an  action  in  his  own  name. 
But  it  is  agreed  that  said  claim  existed  prior  to  the  year  J  859. 

"  4th.  It  is  further  agreed  that  the  American  Central  Kail- 
way  was  originally  organized  by  virtue  of  an  act  of  the 
Legislature  of  the  State  of  Illinois,  approved  February  9, 1853, 
incorporating  the  Western  Air  Line  Railroad  Company,  and 
the  subsequent  acts  amendatory  thereof. 

"  5th.  The  liability  of  the  defendants  for  either  or  all  of 
the  claims  of  the  plaintiff  is  to  be  determined  upon  the 
foregoing  facts,  together  with  such  documentary  and  other 
testimony  as  may  be  introduced  by  either  party." 

It  appears  that  on  the  25th  of  June,  1859,  the  railway 
company  executed  a  deed  of  trust,  or  mortgage,  to  secure  the 
sum  of  $2,790,000,  bearing  interest  payable  semi-annually, 
with  power  to  sell  the  franchise  and  property  thus  pledged  in 
case  default  should  be  made  in  the  payment  of  principal  or 
interest.  Fifty-two  bonds  of  $1000  each  were  issued,  and 
default  in  payment  of  interest  was  made,  and  the  franchise 
and  property  were  sold  and  conveyed  to  James  S.  Thompson 
and  others,  on  the  10th  of  May,  1865.  After  this  sale  was 
made,  on  the  1st  of  July  following,  the  purchasers  met  and 
reorganized  the  company,  and  fixed  the  capital  stock,  elected 
directors  and  other  officers,  and  provided  for  issuing  stock  or 
bonds  for  certain  debts  that  existed  against  the  corporation 
before  the  sale,  but  it  does  not  appear  that  they  were  liens  on 
the  property. 

It  is  claimed  by  appellants  that  by  the  sale  of  the  franchise 
and  property,  the  creditors  at  and  previous  to  that  time  lost 
all  claim  against  the  franchise,  property,  or  the  company  as 
it   was    reorganized ;    while  the   other  side    claims   that  his 
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previous  rights  remained  unimpaired,  because,  as  he  claims, 
the  old  corporation  was  unaffected  by  the  sale,  or  if  it  was, 
then  lie  claims  that  the  new  organization  is  liable  by  express 
and  implied  promises.  It  is  admitted  that  the  company,  before 
the  sale,  were  liable  for  the  principal  of  the  note,  but  as  it  drew 
15  per  cent  interest,  nothing  but  the  principal  could  have  been 
recovered.  They  deny,  however,  that  the  company  were  ever 
liable  to  pay  appellee  $700,  as  a  compensation  for  services  as 
a  director  in  the  company.  And  as  to  the  $1250,  they  insist 
that,  as  it  was  his  part  of  a  sum  due  the  firm  of  which  he  was 
a  member,  the  claim  could  not  be  so  divided  as  to  enable 
appellee  to  sue  in  his  own  name  and  recover  the  amount. 

We  shall  proceed  to  determine  whether  the  claim  of  appellee 
could  have  been  enforced  against  the  company  as  at  first 
organized,  in  the  name  of  appellee,  by  an  action  at  law,  and 
if  not,  whether  the  new  organization  can  do  any  act  to  render 
them  liable. 

The  act  of  1857,  regulating  interest  (Gross'  comp.  title  Int. 
sec.  2),  fixes  the  rate  at  which  parties  may  contract,  at  ten  per 
cent  per  annum  ;  and  the  third  section  of  the  same  act 
declares  that  if  any  person  or  corporation  shall  contract  to 
receive  a  greater  rate  of  interest  than  ten  per  cent  per  annum 
upon  any  contract,  verbal  or  written,  such  person  or  corpora- 
tion shall  forfeit  the  whole  of  the  interest  so  contracted  to  be 
received,  and  shall  only  be  entitled  to  receive  the  principal 
sum  due. 

But  the  act  of  1853  (Gross'  comp.  title  Int.),  by  the  first 
section,  declares  that  "No  corporation  shall  hereafter  interpose 
the  defense  of  usury  in  any  action."  This  section,  therefore, 
and  not  the  act  of  1857,  governs  this  note.  It  was  given  by 
a  corporation,  and  it  is  expressly  prohibited  from  interposing 
the  defense.  It  was,  therefore,  with  the  interest,  a  valid  claim 
against  the  company  first  organized. 

The  doctrine  is  announced  in  Eedfielcl  on  Eailways  (lsted.) 
406,  that  in  England  and  this  country  railway  directors  can 
not  recover  compensation  unless  allowed  by  a  by-law  in  the 
12— 52nd  111. 


ITS  Am.  Cent.  R.  R.  Co.  v.  Miles.  [Sept.  T., 


Opinion  of  the  Court. 


former,  or  by  resolution  in  the  latter,  and  several  authorities 
are  referred  to,  which  sustain  the  rule. 

As  to  appellee's  share  of  the  sum  due  the  firm  of  which  he 
was  a  member,  we  are  aware  of  no  rule  of  pleading  or  prac- 
tice which  will  authorize  a  recovery  by  an  individual  member 
of  a  firm  in  his  own  name  on  what  his  partners  agree  is  his 
share  of  a  debt  due  the  firm.  In  all  cases  of  indebtedness  to 
a  firm,  the  action  must  be  brought  by  the  members  of  the 
firm;  nor  does  an  agreement  to  divide  the  claim  among 
themselves  change  the  right.  The  debt  is  due  the  members 
of  the  firm  jointly,  and  unless  it  be  a  negotiable  instrument, 
the  debt  cannot  be  assigned  at  law,  either  in  whole  or  in  part, 
to  one  member  of  the  firm.  It  then  follows  that  appellee's 
interest  in  that  claim  against  the  company  was  only  equitable, 
and  the  legal  title  was  vested  in  the  members  of  the  firm,  and 
they  could  alone  sue  and  recover  at  law. 

As  to  the  item  of  two  hundred  dollars  for  money  advanced, 
we  fail  to  find  any  evidence  except  the  certificate  of  the  secre- 
tary. This  was  therefore  improperly  allowed  by  the  court, 
unless  the  claim  is  proved  by  the  secretary's  certificate. 

The  evidence  shows  that  it  was  agreed  by  those  who 
purchased  under  the  deed  of  trust,  that  in  the  event  they 
should  become  the  purchasers  of  the  road  and  franchises, 
when  sold,  they  would  issue  stock  to  themselves  for  the 
amount  the  company  owed  them,  and  to  all  creditors  of  the 
road  having  just  claims  upon  the  company,  if  they  would 
present  their  claims  in  a  reasonable  time.  The  purchasers 
thus  manifested  a  willingness  to  discharge  the  debts  of  the 
corporation  in  that  mode,  and  to  place  the  holders  of  the  just 
claims  on  the  same  footing  with  themselves.  But  it  cannot 
be  inferred  from  this  that  they  intended  to  pay  them  money. 
The  purchasers  seem  to  have  carried  out  this  arrangement 
among  themselves,  and  had  appellee  been  disposed  to  avail 
himself  of  this  arrangement,  he  could,  in  all  probability,  have 
obtained  stock  on  all  just  indebtedness  he  held  against  the 
company. 
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All  of  his  items  of  indebtedness,  if  just,  formed  a  sufficient 
consideration  to  support  a  new  promise  by  the  company  as  at 
present  organized  ;  and  appellee  insists  that  a  new  promise 
was  made,  but  that  is  denied  by  appellants.  That  is  a  fair 
question  for  the  jury ;  and  inasmuch  as  the  case  will  be 
passed  upon  by  another  jury,  we  deem  it  unnecessary  to 
discuss  the  evidence  which  we  find  was  conflicting  on  this 
question.  But  to  prove  a  new  promise,  it  would  be  necessary 
to  show  some  action  on  the  part  of  the  directors  from  which 
the  promise,  or  thier  liability,  can  be  clearly  inferred.  The 
mere  certificate  of  their  secretary  that  the  amount  was  due  on 
specified  items  would  be  insufficient  to  prove  a  new  promise 
or  to  bind  the  company,  unless  it  were  shown  that  he  had 
been  empowered  to  adjust  such  claims  generally,  or  this  one 
particularly. 

If  the  partners  of  appellee  settled  with  him  and  found  his 
share  of  the  debt  due  them  from  the  company,  and  authorized 
him  to  collect  his  share  from  the  company,  and  the  directors 
agreed  to  pay  it  in  stock,  and  then  refused  to  do  so,  it  then 
became  payable  in  money,  or  if  they  agreed  to  pay  him  in 
money,  he  may  recover. 

As  the  law  does  not  imply  a  promise  on  the  part  of  railway 
companies  to  pay  their  directors  for  services  as  such,  it  should 
appear  that  a  by-law  or  a  resolution  of  the  board  had  been 
adopted  to  compensate  them  for  services, before  a  director  can 
recover.  This  seems  to  be  the  rule  deducible  from  the  current 
of  American  authorities,  and  is  analogous  to  the  services 
rendered  by  any  other  character  of  trustees  who,  under  the 
common  law,  are  not  entitled  to  compensation,  and  must  look 
either  to  the  statute  or  a  contract  for  the  right  to  receive  pay 
for  their  services,  and  we  are  disposed  to  follow  the  rule. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus.     Statement  of  the  case. 


Arthur  W.  Windett 

V. 

James  Hamilton. 


1  Vacating  a  judgment-^  the  term.  The  rule  is,  that  the  cir- 
cuit court  has  no  power  to  set  aside  a  judgment  at  a  term  of  the  court 
subsequent  to  that  at  which  the  judgment  was  rendered. 

2  SAUV-exception  to  this  rule.  But,  where  a  final  judgment  is  entered 
upon  a  default,  a  motion  is  made  at  the  same  term  to  vacate  the  judgment, 
and  set  aside  the  default,  and  such  motion  is  continued  to  a  subsequent  term, 
the  court  thereby  retains  its  control  over  the  judgment,  and  the  motion 
may  be  allowed  at  such  subsequent  term. 

3  This  case  differs  in  this  respect  from  the  cases  of  Cox  v.  Brackett,  41 
111  222,  and  Messervey  v.  Beckwith,  ib.  452.  In  those  cases  final  judgment 
had  been  entered,  and  no  motion  to  vacate  and  set  aside  was  made  at  the 

term. 

4  Entering  return  upon  Tnocms-discretionwy.  Where  an  original 
summons  had  been  issued,  upon  which  no  return  was  made,  and  an  aha* 
summons  issued  which  was  returned  served,  upon  which  a  default  was 
entered,  a  motion  made  for  leave  to  the  sheriff  to  enter  his  return  no 
found  "upon  the  original  summons,  and  not  supported  by  affidavit,  was 
so  far  addressed  to  the  discretion  of  the  court  that  its  action  thereon  cannot 
be  assigned  for  error. 

5  Variance-^^  the  icrit  and  declaration-effect  thereof.  tTpon 
quashing  the  summons  for  a  variance  between  the  writ  and  the  declaration 
in  respect  to  the  amount  of  damages  claimed,  it  is  proper,  in  the  absence  of 
a  motion  for  leave  to  amend,  to  dismiss  the  suit. 

6  Same-*™  such  variance  may  be  reached.  Such  a  variance  may  be 
reached  by  a  plea  in  abatement,  or  by  motion,  the  defect  appearing  upon 
the  face  of  the  papers. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
E.    S.    Williams,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  circuit 
court  of  Cook  county,  by  Arthur  W.  Windett,  an  attorney  at 
law,  against  James  Hamilton,  to  recover  for  legal  services. 
The  cause  came  on  for  trial  at  the  September  term  of  said 
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court,  and  a  default  was  taken  and  final  judgment  rendered, 
for  the  sum  of  $1000.  Subsequently,  and  at  the  same  term  of 
that  court,  the  defendant  entered  his  motion  to  vacate  the  judg- 
ment, and  set  aside  the  default.  The  court  entered  the  motion, 
but  postponed  the  hearing  until  the  following  October  term. 
At  the  latter  term,  the  court  allowed  such  motion,  and  ordered 
the  judgment  and  default  entered  at  the  preceding  term  to  be 
vacated  and  set  aside. 

It  appears  from  the  record  in  this  case  that  the  declaration 
and  precipe  for  summons  were  filed,  returnable  to  the  August 
term  of  that  court ;  that  the  cause  was  continued  for  want  of 
service ;  that  an  alias  summons  issued,  returnable  to  the  Sep- 
tember term,  at  which  term  the  plaintiff  obtained  leave  to  file 
his  amended  declaration. 

The  alias  summons  was  served,  and  return  thereof  properly- 
made  ;  but  no  return  was  made  upon  the  original  summons. 
Pending  the  motion  to  set  aside  the  default,  the  plaintiff  entered 
his  motion  for  leave  to  the  sheriff  to  make  his  return  of  "not 
found  "  upon  the  original  summons,  which  motion  was  refused. 
It  also  appeal's  from  the  record,  that  the  damages  claimed  in 
the  alias  summons,  were  five  hundred  dollars,  while  in  the 
amended  declaration  they  were  one  thousand  dollars.  At  the 
October  term,  the  defendant  entered  his  motion  to  quash  the 
alias  summons,  and  dismiss  the  suit,  on  the  ground,  that  there 
was  no  return  made  upon  the  original  summons  in  the  cause, 
and  upon  the  ground  of  variance  between  the  summons  and 
the  declaration,  in  the  amount  of  damages.  The  court  granted 
the  motion,  dismissed  the  suit,  and  rendered  judgment  against 
the  plaintiff  for  costs. 

The  plaintiff  brings  the  record  to  this  court  on  appeal,  and 
assigns  for  error  : 

1st.  That  the  court  erred  in  setting  aside  the  default  at  a 
term  subsequent  to  the  term  at  which  the  default  was  taken, 
and  judgment  rendered. 

2nd.  That  the  court  erred  in  refusing  to  allow  the  officer  to 
make  his  return  of  "  not  found  "  upon  the  original  summons, 
in  quashing  the  alias  writ,  and  in  dismissing  the  suit. 
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For  these  errors  this  court  is  asked  to  reverse  the  judgment. 

Mr.  Arthur  W.  Windett,  pro  se. 

Mr.  John  J.  McKinnon,  and  Mr.  R.  H.  Forrester,  for  the 
defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  first  point  made  by  appellant  is,  that  the  court  below 
had  no  power  to  set  aside  the  judgment  by  default  at  the 
October  term,  the  judgment  having  been  entered  at  a  previous 
term.  That  the  court  had  not  this  power  is  settled  by  repeated 
rulings  of  this  court,  Morgan  v.  Hay,  Breese,  126 ;  Cook  v. 
Wood,  24  111.  294  ;  McKindley  v.  Buck,  43  111.  488.  But  this 
is  not  such  a  case.  Here  the  default  was  taken  at  the  Septem- 
ber term,  and  the  motion  made  at  that  term  to  set  it  aside, 
which  motion  was  continued  for  discussion  to  the  next  term, 
and  then  it  was  allowed.  The  motion  having  been  entered  at 
the  September  term,  the  cause  was  kept  in  court  and  remained 
on  the  docket.  In  the  cases  cited,  the  causes  were  finally  dis- 
posed of,  and  were  not  on  the  docket  at  the  subsequent  term. 
They  had  passed  beyond  the  control  of  the  court.  There  bad 
been  final  judgment  entered.  Cox  v.  Brackett,  41  111.  222 ; 
Messervey  v.  Beckwith,  ib  452.  Here  it  was  not  so.  The  court, 
at  the  October  term,  had  the  same  power  over  the  cause  that 
it  had  at  the  September  term,  the  motion  attaching  to  it 
at  that  term,  and  the  cause  remaining  on  the  docket  subject  to 
this  motion. 

Another  point  made  by  appellant  is,  that  the  court  erred  in 
refusing  to  allow  the  sheriff  to  make  a  return  on  the  first  writ. 
There  was  no  affidavit  in  support  of  the  motion.  It  was  a 
motion  addressed  to  the  discretion  of  the  court,  nothing  appear- 
ing on  which  to  base  it,  and  the  refusal  of  the  court  to  allow  it 
can  not  be  assigned  as  error. 
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The  remaining  point  is,  that  it  was  error  to  dismiss  the  suit, 
on  quashing  the  alias  summons.  The  suit  was  dismissed  for 
a  variance  between  this  summons  and  the  declaration.  What 
other  course  could  have  been  taken  ?  This  was  an  objection 
which  could  be  reached  by  plea  in  abatement,  and  equally  by 
motion,  the  defect  appearing  on  the  face  of  the  papers. 
Cruikshank  v.  Brown.  5  Gilm.  75 ;  Ilolloway  v.  Freeman,  22 
111.  197.  Plaintiff  might  have  saved  his  case  had  he  asked 
leave  to  amend.  This  he  failed  to  do.  Thompson  v.  Turner, 
ib.  389.  We  see  no  error  in  the  record  and  must  affirm  the 
judgment. 

Judgment  affirmed. 


Illinois  Central  Eailroad  Company 
v. 

William  F.  Welch. 


1.  Railroad  companies — liability  of— for  injury  to  their  servants  occa- 
sioned by  dangerous  structures.  In  an  action  against  a  railroad  company  for 
injuries  sustained  by  the  plaintiff,  while  in  the  service  of  the  com- 
pany as  a  brakeman,  the  evidence  showed  that  the  injury  complained  of 
happened  while  plaintiff  was  engaged  in  the  discharge  of  his  duties,  by 
collision  with  a  projecting  awning  from  one  of  the  station  houses  on 
defendant's  line  of  road,  whereby  he  was  knocked  off  the  car,  and  so  injured 
as  to  require  amputation  of  his  left  arm ;  and  that  the  dangerous  position 
of  this  awning  was  well  known  to  the  division  superintendent  and  division 
engineer,  whose  attention  had  been  called  to  it  a  long  time  prior  to  the 
accident :  Held,  that  this  was  negligence  of  such  a  character  that  the  com- 
pany must  be  held  liable  for  the  damages  sustained. 

2.  As  said  by  this  court  in  the  case  of  the  Chicago  &  N.  W.  B.  B.  Go.  v. 
Swett,  45  111.  201,  railroad  companies  are  bound  to  furnish  their  servants 
safe  materials  and  structures,  and  must,  in  the  first  instance,  construct  their 
road  with  all  the  necessary  appurtenances. 
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3.  Same — must  keep  in  proper  repair.  And  they  must  be  kept  in  proper 
repair ;  and  a  person  entering  the  service  of  a  railroad  company,  has  a  right 
to  presume  that  in  these  respects  it  has  discharged  its  obligations. 

4.  Same — perils  of  tlie  service — to  what  extent  assumed.  A  person  engaging 
in  this  service  assumes  the  ordinary  perils  of  railroad  life ;  and  also  special 
dangers  arising  from  the  peculiar  condition  of  the  road,  so  far  as  he  is  aware 
of  their  existence,  and  his  exposure  to  them  would  be  his  voluntary  act. 

5.  But  in  this  case,  the  danger  was  of  such  a  character  as  well  might 
escape  the  observation  of  a  person  who  had  been  in  the  employ  of  the 
defendant  for  a  long  period  of  time ;  and  there  is  no  reason  for  suppos- 
ing that  the  plaintiff  had  acquired  knowledge  of  the  unsafe  condition  of 
this  awning  before  his  injury,  as  he  had  been  but  two  months  upon  the  road, 
and,  except  upon  two  trips,  had  always  passed  this  station  in  the  night. 

6.  Cause  of  action — release  of—ichat  amounts  to.  And  in  such  case,  it 
was  error  for  the  court  to  instruct  the  jury  that  the  following  instrument, 
executed  by  plaintiff,  did  not  release  the  cause  of  action  in  this  case : 

"  Received  of  the  Illinois  Central  Railroad  Company  $40,  in  full  payment  and 
satisfaction  for  one  month's  time,  in  April,  while  laid  up  with  injuries  received 
while  breaking,  and  in  full  satisfaction  of  all  claims,  demands,  damages  and 
causes  of  action  against  said  company,  hereby  forever  releasing  said  com- 
pany therefrom,  as  witness  my  hand  and  seal,  upon  this  5th  day  of  June, 
A.  D.  1866.  "[Seal.]  W.  F.  WELCH." 

7.  Same — release  procured  by  means  of  false  representations — no  bar.  But 
if  the  plaintiff  was  induced  to  sign  such  release,  by  representations  that  it 
covered  merely  a  month's  time,  or  wages,  or  if  he  signed  it  under  such  a 
belief,  induced  by  the  words  or  acts  of  defendant's  agents,  it  would  not 
operate  as  a  bar,  and  this  question  should  be  left  to  the  jury. 

8.  New  trial — excessive  damages.  And  in  such  case,  a  judgment  for  ten 
thousand  dollars  damages  must  be  pronounced  excessive ;  not  the  slightest 
foundation  for  vindictive  damages  existing. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  B.  C.  Cook,  for  the  appellant. 

Messrs.  Higgins,  Swett  &  Quigg,  and  Mr.  I.  N".  Arnold, 
for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  facts  of  this  case  are  stated  with  substantial  correctness 
in  one  of  the  arguments  by  counsel  for  appellant,  as  follows : 

The  Illinois  Central  Railroad  track  at  Mendota  is  about  18 
inches  from  the  edge  of  the  awning,  which  projects  from  the 
station  house,  so  that  when  a  freight  car  stands  upon  the  track 
the  inside  edge  of  the  car  is  about  even  with  the  outer  edge 
of  the  awning. 

The  awning  is  about  18  inches  higher  than  the  top  of  the 
car. 

On  the  28th  day  of  February,  1866,  Welch  was  a  brake- 
man  on  a  freight  train  running  on  that  road.  The  cars  were 
coming  in  to  Mendota  at  a  rate  of  speed  about  as  fast  as  a  man 
would  walk.  Welch  was  walking  by  the  side  of  the  train  for 
the  purpose  of  cutting  off  a  portion  of  it.  There  was  a  ladder 
on  each  side  of  the  car. 

The  plaintiff  had  pulled  out  the  pin  and  disconnected  a 
portion  of  the  train  from  the  engine,  and  was  walking  along 
beside  the  train  when  the  engineer  signaled  for  brakes.  The 
plaintiff  ran  up  the  ladder  on  the  car  on  the  side  next  the 
station  house,  and  before  he  reached  the  roof  of  the  car  he 
was  struck  by  the  projecting  awning,  and  knocked  from 
the  car;  his  left  arm  was  broken,  and  injured  so  that  it  had 
to  be  amputated.  The  left  side  of  his  head  was  bruised  with 
a  scalp  wound  over  the  same.  Was  treated  by  physicians 
until  about  the  1st  of  May,  1866. 

It  should  be  further  stated  that  the  attention  of  the  division 
superintendent  and  division  engineer  had  been  some  time 
previously  called  to  the  dangerous  position  of  this  awning. 

When  the  engineer  called  for  brakes,  it  was  the  duty  of  the 
appellee  to  mount  the  car  for  the  purpose  of  applying  them. 
He  was  therefore  injured  while  in  the  performance  of  his 
duty  in  obedience  to  an  order.  The  jury  found  a  verdict  for 
plaintiff  for  ten  thousand  dollars,  on  which  the  court  rendered 
judgment. 
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On  this  state  of  fact  it  is  urged  by  counsel  for  appellant 
that  appellee  was  not  entitled  to  recover.  They  insist  the  rule 
of  law  to  be,  that  a  person  engaging  for  a  particular  service, 
and  knowing,  or  having  full  opportunity  to  know,  all  the 
conditions  and  circumstances  of  the  service,  assumes  all  risk 
arising  therefrom,  in  the  absence  of  fraud  or  concealment  on 
the  part  of  the  master.  As  a  general  legal  proposition  this  is 
undoubtedly  true,  but  we  are  of  opinion  it  does  not  cover  the 
facts  of  this  case.  There  are  many  freight  depots  and  station 
houses  upon  the  line  of  the  Central  Railway,  and  it  would  be 
preposterous  in  us  to  say,  or  to  ask  a  jury  to  say,  that  a  brake- 
man  engaging  in  the  service  of  the  company  must  be  held  to 
know  whether  or  not  there  may  be  one  among  them  whose 
roof  or  awning  so  projects  over  the  line  of  road  that  a  brake- 
man  on  a  freight  train,  in  the  performance  of  his  duties,  would 
be  liable  to  be  swept  from  the  train  by  collision  with  it. 

We  held,  in  the  Chicago  &  K  W.  E.  E.  Co.  v.  Swett,  45 
111.  201,  that  the  corporation  is  bound  to  furnish  to  its  servants 
safe  materials  and  structures,  and  must,  in  the  first  instance, 
properly  construct  its  road  with  all  its  necessary  appurtenances. 
This,  of  course,  includes  the  obligation  to  keep  in  proper 
repair.  When  the  appellee  entered  the  service  of  this  com- 
pany, he  had  a  right  to  presume  that  it  had,  in  these 
respects,  discharged  its  obligations.  The  ordinary  perils  of 
railroad  life  he  of  course  assumed,  and  also  any  special 
dangers  arising  from  the  peculiar  condition  of  the  road  so  far 
as  he  knew  of  their  existence.  For  exposure  to  such  dangers 
he  would  be  supposed  to  demand  and  receive  an  increased 
compensation,  and  his  exposure  to  them  would  be  his  voluntary 
act.  But  it  would  have  been  morally  impossible  for  him  to 
have  ascertained  the  existence  of  all  such  special  perils  as  this 
which  caused  the  injury,  and  there  is  no  reason  for  supposing 
that  he  had  acquired  such  knowledge  before  the  accident, 
as  he  had  been  but  two  months  upon  the  road,  and  had 
always  passed  the  station,  where  he  was  injured,  in  the 
night,  except  upon  two  trips.     Moreover,  it  is  to  be  remarked 
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that  the  danger  was  of  such  a  character  that  it  might  well 
escape  the  observation  of  a  person  who  had  been  even  for  a 
long  time  upon  the  road. 

The  evidence  shows,  however,  that  the  peril  had  long  before 
been  observed  by  other  employees,  and  the  attention  of  both 
the  division  superintendent  and  division  engineer  called  to  it. 
This  circumstance  takes  away  all  excuse  from  the  company, 
and  brings  the  case  within  the  legal  proposition  of  appellant's 
counsel,  since  it  was  a  peril  known  to  the  employer  and  not 
revealed  to  the  employee. 

But  while  we  hold  the  company  liable,  we  are  of  opinion 
the  court  erred  in  instructing  the  jury  as  matter  of  law  that 
the  release  executed  by  appellee  did  noj  release  the  cause  of 
action  in  this  case.     That  release  was  as  follows  : 

"  Received  of  the  Illinois  Central  Railroad  Company  $40, 
in  full  payment  and  satisfaction  for  one  month's  time  in  April, 
while  laid  up  with  injuries  received  while  braking,  and  in  full 
satisfaction  of  all  claims,  demands,  damages  and  causes  of 
action  against  said  company,  hereby  forever  releasing  said 
company  therefrom,  as  witness  my  hand  and  seal  upon  this 
5th  day  of  June,  A.  D.'l866. 

[seal.]  W.  F.  WELCH." 

The  words  underscored  were  written,  the  remainder  of  the 
receipt  was  printed. 

It  cannot  be  denied  that  this  release  is,  in  its  terms,  sufficiently 
broad  to  cover  the  present  action.  If,  however,  the  appellee 
was  induced  to  sign  it  by  representations  that  it  covered  merely 
his  claim  for  a  month's  time,  or  a  month's  wages,  or  if  he 
signed  it  under  such  a  belief,  induced  by  the  words  or  acts  of 
the  agents  of  the  appellant,  then,  of  course,  the  release  would 
not  be  a  bar  to  the  prosecution  of  this  suit.  This  question 
should  have  been  left  to  a  jury. 

It  is  not,  however,  merely  for  the  error  in  this  instruction 
that  we  reverse  this  judgment.     The  damages  are  excessive. 
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It  has  become  a  matter  of  public  notoriety,  and  is  evidenced 
by  many  of  the  records  brought  to  this  court,  that  juries  may 
generally  assess  an  amount  of  damages  against  railway 
corporations  which,  in  similar  cases  between  individuals,  would 
be  considered  unjust  in  the  extreme.  It  is  lamentable  that 
the  popular  prejudice  against  these  corporations  should  be  so 
powerful  as  to  taint  the  administration  of  justice,  but  we  can 
not  close  our  eyes  to  the  fact.  When  this  becomes  apparent, 
the  courts  must  interfere.  However  natural  this  prejudice,  or 
however  well  deserved,  it  can  not  be  permitted  to  find  expres- 
sion in  unjust  verdicts.  A  railway  company  is  entitled  to, 
and  must  receive,  the  same  measure  of  justice  that  is  meted 
out  in  a  suit  between  John  Doe  and  Richard  Roe.  Juries 
must  be  taught,  if  possible,  that  when  they  enter  the  jury  box 
they  are  entering  upon  a  duty  so  high  and  solemn  that  they 
must  shrink  from  the  influence  of  prejudice  or  passion  as  they 
would  shrink  from  crime.  Doubtless  the  twelve  men  w^ho 
composed  this  jury  were,  individually,  honest  men,  but  we  can 
not  believe  they  had  a  proper  sense  of  their  duty  and  respon- 
sibility as  jurors.  There  was  in  this  case  no  malice  or 
oppression  on  the  part  of  the  company,  and  therefore  no  room 
for  vindictive  damages.  The  injury  to  the  plaintiff  was  merely 
an  accident,  resulting,  it  is  true,  from  the  carelessness  of  the 
company,  but  still,  an  accident  in  the  sense  that  it  was 
unintentional.  The  injury,  although  severe,  is  not  one  that 
wholly  disables  the  plaintiff.  He  testifies  that  he  has  since 
been  learning  the  trade  of  a  printer.  His  wages  as  a  brake- 
man  were  forty  dollars  per  month,  amounting  to  four  hundred 
and  eighty  dollars  per  annum.  The  annual  income  he  would 
derive  from  $10,000,  the  amount  of  this  verdict,  would  be,  at 
the  ordinary  rate  of  interest  in  this  State,  one  thousand  dollars. 
The  wages  he  was  receiving  would  not  amount  to  this  verdict 
in  twenty  years.  In  one  sense,  it  is  true,  a  pecuniary  value 
can  not  be  placed  upon  an  arm.  But  inasmuch  as  the  law  can 
give  only  a  pecuniary  compensation,  and  as  the  plaintiff  seeks 
that  by  his  suit,  we  are  obliged  to  take  a  practical  and  almost 
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unfeeling  view  of  this  question,  and  when  the  injury  is  one 
that  will  still  leave  a  plaintiff  able  to  earn  as  much,  in  many- 
occupations,  as  he  was  earning  before  the  accident,  we  must 
hold  a  verdict  to  be  unreasonable  which  gives  him  at  once  a 
sum  larger  than  the  great  majority  of  the  community  earn  by 
a  long  life  of  toil,  and  the  interest  of  which  would  amount  to 
more  than  twice  his  wages.  When  we  consider  this,  and 
remember  that  such  verdicts  for  injuries  inflicted  without 
design  or  malice,  are  never  rendered  in  suits  between  individ- 
uals, and  that  the  statute  limits  the  damages  for  the  loss  of  life 
to  five  thousand  dollars,  we  think  it  our  duty  to  pronounce  the 
damages  in  this  case  excessive. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  Severin  et  ah 
v. 
William  H.  Eddy. 


1.  Parties  defendant— in  suit  against  joint  tort  feasors.  A  plaintiff 
may  maintain  several  actions  against  a  number  of  persons  who  commit  a 
trespass  or  other  tort  jointly,  and  may  recover  several  judgments,  though 
be  can  have  but  one  satisfaction. 

2.  Former  adjudication — wJiether  a  bar  to  a  subsequent  suit.  A  party 
who  received  an  injury,  by  reason  of  a  hatchway  in  the  sidewalk  in  a  city 
being  left  in  an  unsafe  condition,  sued  the  city  for  damages,  and  the  city 
recovered  judgment ;  but  this  was  held  to  be  no  bar  to  a  subsequent  action 
by  the  person  injured,  for  the  same  cause,  against  the  individual  through 
whose  negligence  the  accident  occurred. 

3.  Same — of  notice  by  the  city  to  the  negligent  party.  Nor  would  the  fact 
that  the  person  whose  negligence  occasioned  the  injury  received  notice  of 
the  former  suit,  and  that  the  city  would  hold  him  liable  for  any  sum  that 
might  be  recovered,  operate  to  render  the  judgment  in  such  suit  a  bar  to  the 
subsequent  suit. 
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4.  Defective  sidewalks — liability  of  cities  and  individuals.  If  an 
individual  construct  a  hatchway  in  a  sidewalk,  he  must  respond  for  any 
damages  resulting  from  his  negligence  to  render  it  safe  and  free  from  danger. 
It  is  also  the  duty  of  the  city  to  keep  the  streets  and  sidewalks  in  safe  con- 
dition, and  it  will  be  liable  for  injury  occasioned  by  its  neglect  of  duty  in 
that  respect.  But  should  a  recovery  be  had  against  the  city  in  such  case, 
the  person  whose  neglect  of  duty  caused  the  injury  will  be  liable  over  to 
the  city  therefor. 


"Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  D.  P.  Wilder,  for  the  plaintiffs  in  error. 

Mr.  W.  T.  Burgess,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  plaintiffs  in  error 
in  the  Cook  circuit  court,  to  recover  for  injuries  sustained  by 
Caroline  Severin,  the  wife  of  William  Severin,  by  fall- 
ing through  a  hatchway  door  in  the  sidewalk  abutting  upon 
the  premises  of  defendant  in  error.  It  is  averred  in  the  decla- 
ration that  the  hatchway  had  been  left  in  an  unsafe  condition 
through  the  default  and  negligence  of  defendant  in  error, 
whereby  Catharine  Severin  had  received  the  injuries  com- 
plained of,  causing  great  pain  and  suffering,  and  crippling  her 
for  life. 

To  the  declaration,  defendant  filed  two  special  pleas.  They 
aver  that  plaintiffs  in  error,  in  1866,  sued  the  city  of  Chi- 
cago to  recover  for  the  same  injuries ;  that  the  city  gave 
notice  of  the  pendency  of  the  suit  to  defendant,  and  that  he 
aided  in  the  defense  of  that  suit,  and  that  on  a  trial  before  a 
jury  they  found  a  verdict  in  favor  of  the  city,  upon  which  a 
judgment  was  rendered  that  the  city  go  hence  without  day, 
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and  recover  costs  against  plaintiffs  in  error ;  that  the  judg- 
ment remains  in  full  force,  unreversed  and  in  nowise  annulled. 
Plaintiffs  filed  a  demurrer  to  these  pleas,  which  was  overruled 
by  the  court,  and  plaintiffs  in  error  failing  to  answer  the  pleas, 
judgment  was  rendered  against  them  in  bar  of  the  action. 

Do  these  pleas  present  a  defense  to  this  action  ?  Was  the 
judgment  in  favor  of  the  city,  and  to  which  defendant  in  error 
was  not  a  party,  a  bar  to  a  recovery  in  this  case  %  We  think  not. 
If  it  could  be  conceded  that  defendant  in  error  and  the  city  were 
joint  tort  feasors,  still  it  would  not  follow  that  he  could  plead 
that  judgment  in  bar  of  this  action.  The  rule  is  well  estab- 
lished that  a  plaintiff  may  manVain  several  actions  against  a 
number  of  persons  who  commit  a  trespass  or  other  tort  jointly, 
and  may  recover  several  judgments,  but  can  have  but  one 
satisfaction.  If  a  number  of  persons  jointly  commit  a  tort 
they  are  liable  either  jointly  or  severalty,  because  the  tort  is 
considered  the  act  of  each  person  engaged  in  its  perpetration, 
and  the  plaintiff  may  elect  to  sue  jointly  or  severally.  Liv- 
ingston v.  Bishop,  1  Johns.  R.  290 ;  Thomas  v.  Rurnsey,  6  ib. 
31 ;  Chit.  PI.  86-87.  It  then  follows  that  even  if  the  city  and 
defendant  in  error  were  joint  tort  feasors,  plaintiffs  in  error 
had  the  election  to  sue  them  separately,  and,  if  so,  the  failure 
to  obtain  judgment  against  either  would  form  no  bar  to  a 
recovery  against  the  other. 

When  the  city  gave  notice  to  defendant  in  error,  it  was  for 
the  purpose  of  concluding  him  from  requiring  the  city  to  prove 
the  cause  of  action  in  case  a  recovery  was  had  against  the  city, 
and  a  suit  should  afterwards  be  brought  against  defendant  in 
error.  Had  a  judgment  been  obtained  in  that  action  against 
the  city,  defendant  in  error,  in  a  suit  by  the  city  against  him  to 
recover  the  amount  of  the  judgment,  could  not  have  questioned 
the  grounds  of  the  recovery.  Having  received  notice  that  the 
suit  had  been  instituted  and  that  the  city  would  hold  him 
liable  for  any  sum  that  might  be  recovered,  the  notice  would 
have  operated  as  an  estoppel  on  him,  but  not  on  plaintiffs  in 
error.     The  notice  did  not  render  him  a  defendant  to  the 
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action,  but  simply  operated  to  confer  power  on  him  to  defend 
the  suit,  and  to  preclude  his  questioning  the  judgment  rendered 
on  the  trial. 

If  defendant  in  error  was  guilty  of  neglect  of  duty  in 
failing  to  keep  the  hatch  door  in  proper  repair  and  in  a  safe 
condition,  he  was  liable  to  plaintiffs  in  error  for  any  injuries 
resulting  from  his  negligence.  But  in  sueh  a  case,  it  being  the 
duty  of  the  city  to  keep  the  streets  and  sidewalks  in  good 
repair  and  in  safe  condition,  it  was  also  liable  to  plaintiffs  in 
error  for  a  neglect  of  duty.  But  if  defendant,  by  a  neglect 
of  his  duty  to  keep  the  hatch  door  safe,  caused  the  injury,  he 
would  be  liable  over  to  the  city  for  any  recovery  that  might 
have  been  had  against  the  city,  and  hence  the  propriety  of  giv- 
ing to  him  the  notice  averred  in  the  plea,  that  he  might  defeat 
a  recovery  against  the  city  for  which  he  would  have  been  ulti- 
mately liable.  But  it  is  believed  no  case  has  gone  the  length 
of  holding  that  by  such  a  notice  to  the  party  ultimately  liable, 
he  becomes  thereby  a  party  to  the  record. 

Inasmuch  as  the  city  and  defendant  are  liable  for  different 
acts  of  negligence,  it  can  not  be  that  a  verdict  in  favor  of  the 
city  should,  at  all  events,  become  a  bar  to  a  recovery  against 
defendant  in  error.  For  anght  that  appears,  it  may  be  the 
city  on  that  trial  proved  that  it  had  omitted  no  duty  in  reference 
to  the  passway  where  the  injury  occurred,  and  the  evidence 
may  have  shown  defendant  in  error  to  have  been  grossly,  and 
even  wilfully,  negligent.  We  can  well  imagine  a  case  where 
such  might  be  the  state  of  facts  ;  and  if  such  is  the  case,  then 
plaintiffs  in  error  should  not  be  precluded  from  showing  it  on 
a  trial  of  the  case.  We  have  no  right  to  presume  that  because 
both  parties  owed  the  duty  of  keeping  this  passway  safe, 
both  parties  acted  alike,  and  that  each  is  equally  innocent  or 
culpable.  Their  duties  are  different.  Defendant  in  error 
having  constructed  the  hatch  door,  it  was  his  duty  to  render  it 
safe  and  free  from  danger,  or  respond  in  damages  which  ensue 
from  injury  growing  out  of  his  negligence. 

It  is  the  duty  of  the  city  to  use  all  reasonable  precautions  to 
keep  the  streets  and  sidewalks  in  proper  repair  and  in  a  safe 
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condition.  But  the  city  is  not  required  to  keep  a  force 
constantly  patroling  the  streets  to  ascertain  whether  individuals 
are  placing  obstructions  therein,  or  are  opening  hatch  doors, 
or  by  closing  them  negligently,  leave  them  in  a  dangerous 
condition.  While  the  city  is  held  to  a  high  degree  of  vigilance, 
it  can  not  be  claimed  to  such  a  length.  To  do  so  would  be 
unreasonable  if  not  impracticable.  It  may  have  been,  and  we 
presume  it  was,  shown  on  the  trial  in  which  the  city  was  defend- 
ant, that  every  duty  had  been  performed,  and  every  precaution 
taken  which  devolved  upon  the  city.  But  it  does  not  follow 
that  such  was  the  proof  as  to  the  acts  of  defendant  in  error. 
The  pleas  failing  to  present  a  defense  to  the  action,  the  court 
below  erred  in  overruling  the  demurrer,  and  the  judgment  of 
the  court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Patrick  Walsh 

v. 

Matthew  J.  Brennan  et  al. 


1.  Mortgages— defeasance.  A  party  executed  a  conveyance,  absolute 
in  form,  and  received  from  the  grantee  a  writing,  in  which  the  latter  agreed, 
in  consideration  of  the  deed,  to  endeavor  to  sell  the  property  conveyed 
within  one  year,  and  after  paying  a  debt  due  from  the  grantor  to  a  person 
who  held  a  deed  of  trust  upon  the  same  property,  and  also  a  debt  due  to 
the  grantee  himself,  to  repay  to  the  grantor  all  the  surplus  arising  from  the 
sale,  and  any  rent  received  by  the  grantee  during  the  year :  Held,  that  this 
wrMug  did  not  amount  to  a  defeasance,  it  not  being  under  seal,  nor  purport- 
ing to  defeat  the  estate  conveyed  by  the  deed  in  any  event.  It  might, 
perhaps,  be  called  a  declaration  of  trust. 

2.  Powers— ichetlver  limited.  The  power  given  to  the  grantee,  under  the 
conveyance  to  him,  and  the  writing  mentioned,  to  sell  the  property,  was  not 
a  limited  power ;    the  property  was  not  to  revert  to  the  grantor,  and  his 
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only  claim  was  for  an  account  from  the  grantee  of  the  proceeds  of  the 
sale,  and  for  the  payment  of  any  surplus  there  might  be. 

3'  So  the  title  of  a  bona  fide  purchaser  from  such  grantee,  having  no 
notice  of  the  trust  relations  between  the  latter  and  his  grantor,  would  not 
be  affected  thereby,  and  such  grantor  would  not  be  entitled  to  a  reconvey- 
ance of  the  property  upon  payment  of  the  amount  secured. 

Writ  of  Error  to  the  Superiot  Court  of  Chicago;   the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below, 
by  Patrick  Walsh,  against  Matthew  J.  Brennan  and  Thomas 
Walsh,  by  which  the  complainant  sought  to  redeem  a  certain 
lot  of  ground  conveyed  by  him  to  Thomas  Walsh,  and  by  the 
latter  sold  and  conveyed  to  Brennan.  The  circumstances  upon 
which  this  alleged  right  of  redemption  is  based  are  set  forth 
in  the  opinion  of  the  court. 

Messrs.  Dent  &  Black,  for  the  plaintiff  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  questions  presented  by  this  record  are  chiefly  questions 
of  fact,  on  which  the  court  below,  after  a  full  hearing  of, the 
cause,  in  which  much  conflicting  testimony  was  heard,  has 
passed,  and  we  are  called  upon  to  set  aside  that  finding,  and 
reverse  the  decree  dismissing  the  bill  of  complaint. 

The  plaintiff  in  error  makes  these  points:  First,  that 
the  evidence  shows  that  the  property  in  question  was  held  by 
the  defendant,  Thomas  Walsh,  in  trust  to  secure  certain 
moneys  advanced  by  him  to  the  plaintiff,  and  under  a  limited 
power.  Second,  that  this  relation  was  well  known  to  the 
defendant,  Brennan,  at  the  time  he  purchased  the  property,  and 
consequently,  took  the  property  charged  with  the  rights  of  the 
plaintiff:  and  third,  that  the  sale  by  Thomas  Walsh  to 
Brennan  was  unauthorized,  and  made  without  the  consent 
and  contrary  to  the  demands  of  the  plaintiff,  and  of  all  which 
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Brennan,  the  purchaser,  had  full  notice  at  the  time  of  pur- 
chasing. 

As  a  corollary  from  these  propositions,  the  plaintiff  insists  he 
is  entitled  to  a  reconveyance  of  the  property  upon  payment 
of  the  amount  secured,  less  rents  and  profits. 

Defendants  in  error  have  furnished  no  brief  or  argument, 
and  we  decide  the  case  on  the  plaintiff's  showing  alone. 

We  have  examined  all  the  testimony  in  the  record  upon  the 
several  points  made  by  the  plaintiff,  and  are  satisfied  it  greatly 
preponderates  in  favor  of  the  finding  of  the  court  below. 

The  deed  executed  by  plaintiff  to  Thomas  Walsh  bears 
date  April  8,  1859,  and  is  absolute  on  its  face,  reciting  that  it 
was  made  subject  to  a  trust  deed  to  Daniel  Brainard,  to  secure 
eleven  hundred  and  eighty  dollars  due  Brainard  as  purchase 
money  of  the  lot,  and  executed  on  the  same  8th  day  of  April. 

At  this  time,  we  would  infer  from  the  testimony,  plaintiff 
was  largely  indebted  to  the  defendant,  Thomas  Walsh,  and 
on  the  execution  and  delivery  of  the  deed  of  April  8th, 
Thomas  gave  to  plaintiff  a  writing  of  the  following  tenor : 
"  I  hereby  agree  in  consideration  of  receiving  a  special  warranty 
deed  from  Patrick  Walsh  for  K  25  feet,  lot  2,  block  5,  in 
Brainard  and  Evans'  addition,  that  I  will  endeavor  to  sell  said 
lot  within  one  year  from  the  date  hereof,  and  that  after  paying 
all  moneys  due  to  Daniel  Brainard,  and  also  to  myself,  with 
any  interest  accruing  thereon,  then  I  will  repay  to  said 
Patrick  Walsh  all  the  surplus  arising  from  said  sale,  and  for 
any  rent  received  by  me  during  said  year." 

This  writing  is  called  by  plaintiff's  counsel  a  defeasance, 
which  it  clearly  is  not,  as  it  is  not  under  seal,  and  on  its  face 
does  not  purport  to  defeat  the  estate  conveyed  by  the  deed  in 
any  event.  It  is  of  an  anomalous  description,  and  may, 
perhaps,  be  called  a  declaration  of  trust,  which  was  not  recorded 
with  the  deed,  but  kept  in  plaintiff's  pocket,  and  of  which  the 
public  had  no  notice. 

Plaintiff's  counsel  say  Thomas  Walsh  had  this  property  so 
conveyed  by  this  absolute  deed  under  a  limited  power.     We 
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do  not  so  understand  it.  The  deed  conveyed  the  title  without 
condition  or  limitation,  to  Thomas  Walsh,  and  by  his  writing 
as  above,  he  was  to  endeavor  to  sell  it  in  one  year  to  pay 
Brainard  and  himself,  but  failing  in  that,  there  is  no  provision 
that  the  property  shall  revert  to  plaintiff.  All  that  he  could 
claim  would  be  an  account  from  Thomas  of  the  proceeds  of 
the  sale,  and  if  there  was  any  surplus,  then  ask  for  a  decree 
for  that  surplus.  The  title  of  a  bona  fide  purchaser,  without 
notice  of  this  secret  understanding  of  these  parties,  could  not 
be  affected  by  it,  he  having  purchased  from  the  record. 

This  brings  us  to  the  consideration  of  the  second  point :  did 
Brennan,  the  purchaser,  know  of  this  trust  ? 

On  this  point,  the  evidence  is  quite  conflicting.  The 
Walshes  — three  of  them— and  Thomas  Walsh's  step  son, 
Boaz,  all  testify  to  knowledge  on  the  part  of  Brennan,  and 
that  he  was  warned  not  to  purchase  the  property  of  Thomas 
Walsh,  and  that  it  was  pi  an  tiff 's  property. 

This  is  distinctly  denied  by  Brennan,  and  by  his  brother, 
Patrick,  and  by  Robert  C.  Wright  and  John  A.  Tyrrell,  real 
estate  dealers,  under  the  firm  name  of  Wright  &  Tyrrell, 
friends  of  the  Walshes,  and  who  performed  a  most  important 
part  in  effecting  the  sale  to  Brennan.  Theirs  is  the  testimony 
of  business  men  who  know  about  what  they  are  testifying, 
and  seem  to  be  familiar  with  the  whole  transaction.  From 
the  testimony  of  these  witnesses,  it  is  very  certain  the  sale  to 
Brennan  was  made  with  the  knowledge  and  approval  of  the 
plaintiff,  who,  finding  that  Brennan  would  not  give  more  than 
twelve  hundred  dollars  for  the  property,  made  no  further 
objection.  He  insisted  at  first  that  Brennan  should  give  two 
hundred  dollars  more,  which  being  declined  by  Brennan,  he 
then  claims  one  hundred  dollars  more,  which  Brennan  persist- 
ently refused  to  give.  Then  the  deed  was  executed.  This 
deed  bears  date  March  31,  1862.  These  facts  dispose  of  the 
second  and  third  points  made  by  plaintiff  in  error,  and  place 
Brennan,  the  purchaser,  on  impregnable  ground. 


1869.]  "Walsh  v.  Brennan  et  al.  197 

Opinion  of  the  Court. 

The  fact  that  the  debt  was  not  due  by  one  month,  is  of  no 
importance  in  view  of  the  fact  that  the  sale  of  the  property 
was  made  with  the  knowledge  of  the  plaintiff,  and  for  its  full 
value  at  the  time  of  the  sale,  and  without  objection  by  him. 
We  do  not  find  it  true,  as  contended  by  plaintiff,  that  the  sale 
was  made  to  Brennan  for  an  inadequate  consideration,  before 
any  money  was  due  on  the  property,  and  contrary  to  plaintiff's 
rights  and  expressed  wishes.  The  testimony  of  Thomas 
Walsh  on  all  these  points  is  wholly  unreliable,  and  that  of 
plaintiff  and  the  others  called  in  his  favor,  is  of  a  rambling, 
disjointed  and  uncertain  character,  not  calculated  to  make  a 
favorable  impression  on  the  mind  of  a  court. 

The  sale  was  made  in  1862,  when  real  estate  in  Chicago 
was  at  the  lowest  point  of  depression,  and  the  real  estate 
dealers,  Wright  &  Tyrrell,  testify  that  the  sum  paid  for  it  by 
Brennan  was  its  full  value. 

Since  that  date,  real  estate  in  Chicago  has  had  an  upward 
tendency  so  great  as  to  astonish  the  dealers  in  it,  and  had 
reached  its  climax  about  the  time  this  bill  was  filed — in  April, 
1868, — up  to  which  time,  a  space  of  six  years  and  more,  we  hear 
no  word  of  complaint  from  the  plaintiff,  and  no  attempt  made 
by  him  to  redeem.  Had  the  property  fallen  in  value,  it  is  not 
at  all  probable  this  effort  would  have  been  made.  'No  reason 
is  shown  to  justify  this  laches^  if  he  had  equities,  for,  if  the 
property  was  sold  below  its  value,  and  contrary  to  the  trust, 
a  pledge  of  the  property  would  have  enabled  the  plaintiff  to 
control  means  sufficient  to  litigate  his  rights  in  a  court  of 
justice.  Nothing  sufficient  is  shown  why  he  has  not  so  done. 
On  the  whole  record  we  can  see  no  equity  on  plaintiff's  side. 
The  facts  are  all  against  him,  and  the  superior  court  did  right 
in  dismissing  the  bill,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 
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Nathaniel  Norton 

v. 

John  A.  Colby 


1.  Demurrer.  Where  a  plea  o^the  statute  of  limitations  is  interposed, 
the  question,  whether  there  is  any  statute  barring  the  action  should  be 
raised  by  demurrer  to  the  plea. 

2.  Limitations — assumpsit  upon  a  note  made  out  of  this  State.  An 
action  of  assumpsit  was  brought  September  1,  1866,  upon  a  promissory 
note  given  out  of  this  State,  bearing  date  February  19,  1835,  and  falling 
due  in  three  years  from  date:  Held,  that  the  action  was  barred,  under  the 
limitation  act  of  1827,  that  act  still  being  in  force  at  the  time  the  action  was 
brought. 

3.  Same— effect  of  acts  of  1845  and  1849  upon  the  act  of  1827.  The  act  of 
1827,  was  not  repealed,  but  was  re-enacted,  by  the  Revised  Statutes  of  1845, 
and  the  proviso  to  the  4th  section  of  the  act  of  November,  1849,  directing 
that  in  all  actions  instituted  upon  causes  of  action  arising  during  the  period 
in  which  the  act  of  1845  was  in  force,  shall  be  the  rule  of  limitation  and 
adjudication,  is  construed  as  meaning  the  act  of  1827 ;  and  that  proviso  is 
not  affected  by  the  act  of  1851,  except  so  far  as  concerns  actions  which 
accrued  while  the  act  of  February,  1849,  was  in  force,  and  such  as  accrued 
before  the  act  of  February,  1849,  went  into  operation,  and  for  the  barring 
of  which  there  was  no  previous  statute. 

4.  Former  decisions.  The  language  of  the  opinion  in  the  case  of 
Campbell  v.  Harris,  30  111.  395,  is  too  broad,  if  it  is  to  be  construed  as  mean- 
ing that  no  promissory  note  given  out  of  this  State,  and  maturing  prior  to 
the  act  of  February,  1849,  and  since  the  act  of  1827,  is  barred  by  any  act 
of  limitation  in  force  in  this  State. 

5.  New  promise — what  sufficient  to  take  a  case  out  of  the  statute  of  limi- 
tations. A  party  against  whom  it  was  claimed  some  promissory  notes  were 
held  in  another  State,  was  spoken  to  about  them  by  a  person  who  had  been 
written  to  on  the  subject,  who  was  asked  by  the  alleged  debtor  if  he  had 
the  notes,  and  he  said  he  had  not.  The  debtor  then  said  there  were  no  notes 
against  him ;  that  he  paid  his  notes ;  that  if  the  agent  had  any  notes  against 
him,  or  anybody,  he  would  pay  them.  The  agent  then  said :  "  I  will  send 
for  the  notes."  The  debtor  answered,  "  You  can ;  if  you  produce  any  notes 
against  me  I  will  pay  them."  In  another  conversation,  the  debtor,  upon 
being  shown  the  notes,  acknowledged  he  had  executed  them;  that  they 
had  not  been  paid,  and  were  still  due,  and  when  asked  what  lie  would  do 
about  them,  started  away  and  said  he  could  not  be  detained  then :    Held, 
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that  these  conversations,  taken  together  or  separately,  were  insufficient  to 
show  a  new  promise,  so  as  to  take  the  case  out  of  the  statute  of  limitations. 

6.  The  new  promise,  to  be  available,  must  be  of  such  a  character  as 
clearly  to  show  a  recognition  of  the  debt,  and  an  intention  to  pay  it,  thus 
waiving  the  protection  of  the  statute ;  but  where  the  entire  language  of 
the  debtor  rebuts  the  presumption  of  an  intention  to  pay,  the  bar  of  the 
statute  is  not  lost. 

7.  A  promise  by  a  person  to  pay  all  the  notes  that  could  be  produced 
against  him,  accompanied  by  an  averment  that  he  owed  none,  and  none 
could  be  produced,  does  not  amount  to  a  promise  to  pay  any  particular 
note,  or  a  recognition  of  its  validity ;  and  the  promise  or  acknowledgment, 
to  be  binding,  must  have  special  reference  to  the  debt  in  controversy. 

8.  Moreover,  in  this  case,  the  agency  of  the  person  with  whom  the 
debtor  had  the  conversation,  did  not  clearly  appear,  and  if  he  was  then  a 
stranger  to  the  notes,  it  was  immaterial  what  the  debtor  said  to  him ;  it 
could  not  amount  to  a  binding  promise. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Miller,  Van  Arman  &  Lewis,  for  the  appellant. 

Mr.  Melville  W.  Fuller  and  Mr.  S.  K.  Dow,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  September  1, 
1866,  upon  two  promissory  notes,  bearing  date  February  19, 
1835,  and  falling  due  in  two  and  three  years  from  date.  The 
defendant  pleaded,  first,  the  general  issue  ;  second,  that  he  did 
not  promise  within  sixteen  years  before  the  commencement  of 
the  suit ;  and  third,  that  he  did  not  promise  within  five  years. 
The  plaintiff  replied  to  the  special  pleas,  a  new  promise.  Issue 
was  joined,  and  the  jury  found  a  verdict  for  the  plaintiff,  upon 
which  the  court  pronounced  judgment,  and  the  defendant 
appealed. 
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The  appellee  insists  that  there  is  no  statute  of  limitations 
barring  this  action,  and  cites  Campbell  v.  Harris,  30  111.  395. 
This  question  should  have  been  raised  by  demurrer  to  the 
pleas.  The  position,  however,  in  itself,  is  not  tenable.  In 
the  case  cited,  the  plea  set  up  a  limitation  of  the  action  by 
virtue  of  the  act  of  February  10,  1849.  The  plea  was 
undoubtedly  bad,  as  held  bv^  the  court,  but  the  language  of 
the  opinion  is  too  broad  if  it  is  to  be  construed  as  meaning 
that  no  promissory  note  given  out  of  this  State,  and  maturing 
prior  to  the  act  of  February,  1849,  and  since  the  act  of  1827, 
of  which  the  law  of  1845  was  merely  a  re-enactment,  is  barred 
by  any  act  of  limitation  in  force  in  this  State.  The  proviso 
to  the  4th  section  of  the  act  of  November,  1849,  directs  that 
the  act  of  1845  and  the  act  of  February,  1849,  "in  all  actions 
instituted  upon  causes  of  action  arising  during  the  period  in 
which  said  laws  were  respectively  in  force,  shall  be  the  rule 
of  limitation  and  adjudication,"  and  this  proviso  is  not  affected 
by  the  act  of  1851,  except  so  far  as  concerns  actions  which 
accrued  while  the  act  of  February,  1849,  was  in  force,  and 
actions  accruing  before  the  act  of  February,  1849,  went  into 
operation,  and  for  the  barring  of  which  there  was  no  previous 
statute.  The  act  of  1845  referred  to  in  the  proviso  to  the  act 
of  November,  1849,  must  be  construed  as  meaning  the  act  of 
1827,  of  which,  as  already  stated,  the  act  of  1845  in  the 
Eevised  Statutes  of  that  year  was  a  simple  re-enactment,  and 
by  that  act  this  action  of  assumpsit  was  barred,  on  one  of 
these  notes,  in  1842,  and  on  the  other  in  1843.  The  bar  to 
this  action  then  became  complete,  and  was  not  affected  by  any 
subsequent  legislation.  An  action  of  debt  would  have  been 
barred  on  these  notes  in  1853  and  1854,  respectively,  under  the 
proviso  in  the  act  of  November,  1849.  Or,  if  the  act  of  1827 
could  be  considered  as  repealed  by  the  act  of  1845,  which  it 
was  not,  then  the  bar  to  an  action  of  debt  on  these  notes, 
counting  from  1845,  would  have  been  complete  in  1861.  As 
showing  that  the  act  of  1827  was  not  repealed  by  the  Revised 
Statutes  of  1845,  we  refer  to  the  chapter  entitled  "Eevised 
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Statutes,"  section  41,  in  which  the  operation  of  existing  limit- 
ation laws  is  expressly  saved. 

The  evidence  of  a  new  promise  in  this  case,  as  given  by 
the  plaintiff  himself,  was  as  follows : 

"  I  am  plaintiff  in  this  suit.  Know  defendant  by  sight.  I 
have  seen  the  notes  in  suit  before.  They  were  sent  to  me 
from  William  Webster,  son  of  David  Webster,  of  Maine, 
endorsed  to  me  for  collection.  Two  years  ago  last  June,  I 
think,  I  called  on  Mr.  Norton  and  told  him  I  received  a  letter 
from  Maine,  from  Mr.  Webster,  about  some  claims  against 
him  for  land,  given  to  Webster  &  Burnham.  He  then  asked 
me  if  I  had  the  notes,  and  I  told  him  I  had  not.  He  then 
said  to  me  there  were  no  notes  against  him  ;  that  he  paid  his 
notes ;  that  if  I  had  any  notes  against  him,  or  anybody,  he 
would  pay  them.  I  said  to  him  :  ;  I  will  send  for  the  notes.' 
He  says  :  i  You  can  ;  if  you  produce  any  notes  against  me, 
I  will  pay  them.'  That  was  at  his  house,  on  the  door  of  the 
stoop,  a  year  ago  last  June.  I  sent  for  them  and  then  handed 
them  to  Mr.  Dow,  and  told  him  the  conversation  I  had  had 
with  Mr.  Norton  about  them." 

This  was  in  June.  In  the  following  August  the  defendant, 
in  consequence  of  a  note  from  the  attorney  of  plaintiff,  called 
at  his  office,  and  what  occurred  at  that  interview  is  thus  related 
by  one  of  plaintiff's  witnesses  : 

"  I  saw  Mr.  Norton  at  yonr  (Mr.  Dow's  )  office  in  August, 
1866.  These  notes  were  spoken  of.  You  showed  them  to 
him ;  lie  took  one  note  and  you  had  the  other,  and  you  read 
the  other  one  to  him,  and  asked  him  if  that  was  his  signature. 
He  said  yes,  it  was ;  and  you  asked  him  if  the  notes  had  been 
paid,  and  he  said  they  hadn't.  You  asked  him  if  the  notes 
were  still  due  at  the  time.  He  handed  it  back  to  you  and 
said :  '  Yes,  yes,  yes,  yes,'  You  asked  him  what  he  would 
do  about  them.     He  started  to  go,  and  he  says  :  '  You  musn't 
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detain  me  now,  for  the  women  folks  are  down  at  the  door 
waiting  for  me.'      My  women  folks,  I  believe  he  said." 

This  was  all  the  evidence  of  a  new  promise. 

Whether  these  conversations  are  taken  together  or  sepa- 
rately, they  are  manifestly  insufficient  to  show  a  new  promise. 
As  stated  by  the  supreme  court  of  Pennsylvania,  in  Suler  v. 
Shuler,  10  Harris,  310,  the  statute  of  limitations  is  a  bar, 
unless  it  has  been  waived  by  failure  to  plead  it,  or  by  matter 
in  pais,  like  a  new  promise,  and  when  the  latter  is  relied 
upon,  it  must  be  clearly  shown  that  the  waiver  has  had 
respect  to  the  very  claim  in  suit.  In  Bell  v.  Morrison,  1  Pet. 
351,  the  court  held  the  following  language : 

"  If  there  be  accompanying  circumstances,  which  repel  the 
presumption  of  a  promise  or  intention  to  pay ;  if  the  expres- 
sions be  equivocal,  vague  and  indeterminate,  leading  to  no 
certain  conclusion,  but  at  best  to  probable  inferences  which 
may  affect  different  minds  in  different  ways,  we  think  they 
ought  not  to  go  to  a  jury  as  evidence  of  a  new  promise  to 
revive  the  cause  of  action." 

In  Keener  v.  Crull,  19  111.  191,  this  court  spoke  of  the 
identification  of  the  debt  as  the  first  condition  of  a  new 
promise.  On  this  point,  see  also  Burr  v.  Burr,  26  Penji. 
(2  Casey)  284,  and  Moore  v.  Bank  of  Colwnbia,  6  Pet.  86. 

On  this  whole  subject  a  just  reaction  has  taken  place  against 
the  rulings  of  Lord  Mansfield,  which  went  so  far  to  neutralize 
the  beneficial  purposes  of  the  law.  The  modern  doctrine  as 
laid  down  by  this  court  in  Parsons  v.  JV.  Ills.  Coal  and  Iron 
Co.  38  111.  433,  is,  that  there  must  be  either  an  express 
promise,  or  a  conditional  promise,  with  performance  of  the 
condition,  or  such  an  unconditional  admission  of  the  justice 
of  the  debt  as  fairly  to  imply  an  intention  and  promise  to  pay 
it.  The  promise  or  acknowledgment  must,  it  is  plain,  have 
special  reference  to  the  debt  in  controversy.  It  would  be  a 
contradiction  to  say  that  a  promise  by  a  person  to  pay  all 
notes  that  could  be  produced  against  him,  accompanied  by  an 
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averment  that  he  owed  none,  and  none  could  be  produced, 
amounted  to  a  promise  to  pay  any  particular  note,  or  a  recog- 
nition of  its  validity.  So  far  from  being  a  promise  to  pay  any 
particular  note,  or  a  recognition  of  its  validity,  it  is  the  very 
reverse.  It  is,  as  to  any  particular  debt,  a  refusal  to  promise 
and  a  denial  of  liability.  It  is  the  same  as  saying,  in  reference 
to  a  particular  debt :  "  I  would  pay  it  if  it  were  just,  but  it 
is  not  just,  and  I  will  not  pay  it."  It  would  be  difficult  to 
hold  this  to  be  either  a  promise  or  an  acknowledgment. 

This  was  the  substance  of  the  first  conversation  in  the 
present  case.  The  defendant  said  he  would  pay  any  notes 
that  plaintiff  would  produce  against  him,  but  at  the  same  time 
said  there  were  none  against  him.  In  this  language  there  is 
certainly  neither  an  express  nor  conditional  promise  to  pay 
the  debt  that  plaintiff  had  mentioned,  nor  an  acknowledgment 
that  it  wTas  due.  On  the  contrary,  the  defendant  denied  its 
existence.  In  the  case  of  Goodwin  v.  Buzzett,  35  Yt.  9,  the 
alleged  debtor  denied  the  justice  of  the  debt,  but  said  to  the 
plaintiff's  attorney  :  "  If  Goodwin  will  swear  to  that  account 
I  will  pay  it."  And  a  few  days  later  :  UI  do  not  think  the 
account  is  just,  but  if  it  is  just  I  will  pay  it."  The  court 
held,  this  language,  so  far  from  taking  the  case  out  of  the 
statute,  rebutted  all  intention  of  promising.  In  Moore  v. 
Stevens,  33  Yt.  308,  the  defendant  admitted  the  account  was 
just  when  it  accrued,  but  claimed  he  had  paid  it,  and  at  the 
same  time  promised  payment  if  he  did  not  prove  he  had  paid 
it.  He  made  no  proof  of  this  kind,  but  the  court  held  this 
was  not  such  a  conditional  promise  as  would  take  the  case  out 
of  the  statute,  as  it  wTas  accompanied  with  a  denial  of  liability. 
The  case  at  bar  is  similar  in  principle.  The  language  of  the 
defendant  can  not  be  construed  as  a  conditional  promise  to 
pay,  because,  by  denying  the  existence  of  the  debt,  he  repudi- 
ated any  idea  or  intention  of  payment.  "When,  after  denying 
the  existence  of  any  notes  against  him,  he  said :  "If  you 
produce  any,  I  will  pay  them,"  he  intended  rather  to  strengthen 
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tlie  force  of  his  denial,  and  express  the  strength  of  his  convic- 
tion that  he  had  no  notes  outstanding,  than  to  promise  payment 
of  a  debt  whose  existence  he  denied.  The  promise,  to  be 
available,  must  be  of  such  a  character  as  clearly  to  show  a 
recognition  of  the  debt,  and  an  intention  to  pay  it,  thus 
waiving  the  protection  of  the  statute.  A  promise,  for  example, 
to  pay  as  soon  as  the  debtor  has  made  a  specified  sum  of 
money,  or  when  a  specified  event  has  happened,  are  promises 
which  recognize  the  existence  of  the  debt,  and  show  an  inten- 
tion to  pay  on  the  happening  of  a  condition,  and  when  such 
condition  has  occurred,  the  debt  is  recoverable.  We  understand 
the  true  rule  to  be,  that  where  the  entire  language  of  the 
debtor  rebuts  the  presumption  of  an  intention  to  pay,  the  bar 
of  the  statute  is  not  lost.  1  Smith's  L.  Cases,  869,  Notes  to 
Whilcomb  v.  Whiting. 

We  infer,  moreover,  from  the  evidence,  that  at  the  time  of 
the  first  conversation  the  plaintiff  had  merely  received  a  letter 
of  inquiry  in  regard  to  the  defendant,  and  his  liability  on  the 
notes,  and  had  not  then  been  employed  to  collect  them,  as  he 
says  they  had  not  then  been  sent  to  him.  His  agency  at  that 
time  is  not  made  clearly  to  appear,  and  if  he  was  then  a 
stranger  to  the  notes,  it  was  immaterial  what  the  defendant 
may  have  said  to  him,  under  the  ruling  in  Keener  v.  Crull,  19 
111."  191. 

The  second  conversation  was  of  little  import.  The  defend- 
ant, in  answer  to  a  question  whether  the  notes  were  due, 
answered  yes,  and  when  asked  what  he  was  going  to  do  about 
it,  said  he  must  not  be  detained  then.  This  interview,  like 
the  other,  rebuts  all  idea  of  a  promise  or  intention  to  pay,  and 
the  more  clearly,  if  taken  in  connection  with  the  first  conver- 
sation when  the  existence  of  the  notes  was  denied.  As  was 
said  by  this  court  in  Ayers  v.  Richards,  12  111.  148,  a  promise 
can  not  be  implied  from  an  admission-  that  a  debt  is  due,  if 
any  thing  is  said  or  done  at  the  time  rebutting  the  presumption 
of  a  promise  to  pay. 
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We  remark,  in  conclusion,  that  these  notes  were  given 
more  than  thirty  years  before  the  commencement  of  this  suit. 
The  defendant,  for  twenty  years,  as  appears  from  the  evidence, 
has  been  a  resident  of  Chicago,  and  has  often  returned  to  the 
State  of  Maine,  where  these  notes  were  given,  yet  no  suit  has 
been  brought,  until  the  institution  of  the  present.  The 
evidence  upon  which  the  validity  of  the  notes  depends,  has 
doubtless  gone  with  the  dead,  or  faded  out  of  the  memory  of 
the  living.  With  all  these  presumptions  against  them,  the 
evidence  must  be  very  clear  and  satisfactory  to  overcome  the 
bar  of  the  statute.  So  far  from  being  so,  we  regard  it  as 
absolutely  rebutting  the  idea  of  an  intentional  promise.  The 
verdict  should  have  been  set  aside. 

In  the  view  we  have  taken  of  the  case,  it  is  unnecessary  to 
discuss  the  instructions.  So  far  as  they  conflict  with  this 
view,  they  can  be  modified  in  the  event  of  another  trial. 

Judgment  reversed. 


Henry  B.  Childs 
v. 
Frederick  J.  Fischer. 


1.  Contracts — construction  of  a  contract  payable  in  negotiable  securities. 
An  instrument  was  given  as  follows:  "Value  received,  in  seven-thirty 
United  States  bonds,  to  the  amount  of  $2400,  with  interest  coupons  due  the 
15th  of  February  next,  and  the  bonds  due  or  convertible  into  five-twenty 
bonds  on  the  15th  of  August  next,  we  jointly  and  severally  promise  to  pay 
Frederick  J.  Fischer  or  order  $2400  in  United  States  bonds,  or  the  equal 
value  of  the  above  described  bonds  at  maturity,  with  the  interest  accrued 
on  the  same  to  this  date.  To  be  paid  in  five-twenty  or  ten-forty  bonds  or 
money,  at  the  election  of  said  Fischer,  one  year  from  date  with  interest  at 
the  rate  of  ten  per  cent  per  annum."  Under  this  contract,  Fischer  should 
make  his  election  within  the  year,  if  he  desired  to  receive  five-twenty  or 
ten-forty  bonds,— he  could  not  elect  after  the  note  matured.    Failing  to 
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make  such  election,  the  maker  could  elect  whether  he  would  pay  in  United 
States  bonds,  and  the  amount  to  be  paid,  in  that  event,  would  be  the  value  of 
$2400,  of  seven-thirty  bonds,  with  the  premium,  and  all  interest  which  had 
accrued  on  them  at  the  date  of  the  contract,  with  ten  per  cent  interest. 

2.  Evidence — under  the  common  counts.  Such  an  instrument  is  admis- 
sible in  evidence  under  the  common  counts,  as  it  is  either  a  promissory 
note  or  a  contract  fully  executed  by*the  party  to  whom  the  promise  is  made, 
and  nothing  left  to  be  done  by  the  maker  but  to  pay  the  money. 

3.  Consideration — whether  necessary  to  he  proven.  It  is  not  necessary  to 
prove  the  consideration  of  such  an  instrument,  as  it  states  upon  its  face  what 
the  consideration  was.  Nor  does  it  matter  that  the  consideration  was  bonds 
and  not  money. 

4.  Proof  op  execution  of  instruments — whether  necessary.  When  an 
instrument  is  offered  in  evidence  under  the  common  counts  in  assumpsit, 
our  statute  has  not  dispensed  with  the  necessity  of  proving  its  execution ; 
but  where  a  declaration  contained  a  special  count  and  the  common  counts, 
and  the  instrument  was  not  admissible  under  the  former,  by  reason  of  a 
variance,  and  was  offered  under  the  common  counts,  notice  having  been 
given  the  defendant  that  it  would  be  offered  under  all  the  counts  and  no 
other  claim  would  be  asserted  under  the  declaration,  it  was  held,  such  notice 
took  the  case  out  of  the  rule,  and  obviated  the  necessity  of  proving  the  exe- 
cution of  the  instrument. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  lion. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case.  - 

Messrs.  Yallette  &  Beaver,  for  the  appellant. 

Messrs.  Nissen  &  Barnum,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  assumpsit.  The  declaration  contains 
four  special  counts  upon  the  following  instrument : 

"  $2400.  Yalue  received,  in  seven-thirty  United  States 
Bonds,  to  the  amount  of  twenty-four  hundred  dollars,  with 
interest  coupons  due  the    15th  of    February  next,    and    the 
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bonds  due  or  convertible  into  five-twenty  bonds  on  the  15th 
of  August  next,  we  jointly  and  severally  promise  to  pay 
Frederick  J.  Fischer  or  order  twenty-four  hundred  dollars  in 
United  States  bonds  or  the  equal  value  of  the  above  described 
bonds  at  maturity  with  the  interest  accrued  on  the  same  to 
this  date.  To  be  paid  in  five-twenty  or  ten-forty  bonds  or 
money  at  the  election  of  said  Frederick  J.  Fischer,  one  year 
from  date  with  interest  at  the  rate  of  ten  per  cent  per  annum. 

"  HENRY  C.  CHILDS, 
"  J.  C.  WHEATON, 
"ERASTUS  GARY. 
"  Wheaton,  October  24,  1866." 
[stamp.] 

And  four  common  counts: 

For  money  lent,  &c;  for  money  paid,  laid  out  and  expended, 
&c. ;  for  money  had  and  received,  &c. ;  for  money  due  for 
interest,  cfec. 

Upon  the  trial,  the  plaintiff  offered  the  instrument  in  evi- 
dence under  the  special  counts,  when  it  was  rejected  by  the 
court. 

Plaintiff  then  offered  it  under  the  common  counts,  when  it 
was  admitted,  without  proof  of  execution,  and  upon  proof  of 
the  value  of  seven-thirty  bonds  of  the  United  States,  on  the 
fifteenth  of  August,  1867,  the  court  found  for  the  plaintiff 
the  value  of  $2400  of  seven-thirty  United  States  bonds  on 
that  day. 

The  objection  is  not,  that  the  instrument  sued  upon  is  not 
accurately  set  out  in  the  declaration,  but  that  its  legal  effect  is 
not  what  appellee  averred  it  to  be.  He,  by  his  declaration, 
claims  that  he  was  first  to  receive  the  value  of  seven-thirty 
bonds  at  maturity,  with  the  accrued  interest  to  that  time,  and 
ten  per  cent  on  that  sum  from  the  time  the  instrument  was 
made,  in  five-twenty  bonds,  and  appellant  having  failed  to 
discharge  the  debt  in  such  bonds,  he  was  entitled  to  recover 
the  value  of  such  bonds  at  the  maturity  of  the  note.    Appellant, 
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in  terms,  promised  to  pay  $2400  in  United  States  bonds,  or 
the  equal  value  of  the  above  described  bonds  at  maturity,  with 
the  interest  accrued  on  the  same  to  the  date  of  the  note.  Had 
the  instrument  stopped  here,  then  it  would  have  been  clear, 
that  appellant  would  have  had  the  right  under  the  agreement, 
to  have  paid,  at  his  option,  either  the  value  of  $2400,  in  any 
description  of  United  States  bonds  or  the  market  value  of 
$2400  of  United  States  bonds  bearing  7.3  per  cent  interest, 
with  interest  that  was  due  upon  the  seven-thirty  bonds  which 
appellee  let  appellant  have  when  the  note  was  executed. 

But  the  note  contains  a  further  provision  which  is,  that  it  is 
to  be  paid  in  five-twenty  bonds  or  ten-forty  bonds,  or  in  money, 
at  the  option  of  appellee,  and  with  ten  per  cent  interest  per 
annum.  It  was  the  privilege  and  the  duty  of  appellee  to  have 
made  his  election  within  the  year,  if  he  desired  to  receive  five- 
twenty  or  ten-forty  bonds.  He  had  no  right  to  make  his 
election  after  the  note  matured.  Having  failed  to  do  so,  then 
appellant,  could  at  the  end  of  the  time  have  elected  whether 
he  would  pay  in  United  States  bonds  as  he  had  promised  in 
the  first  clause  of  his  note.  But  having  failed  to  so  elect,  what 
then  under  his  promise  was  he  bound  to  do  ?  Appellee  having 
failed  to  elect  whether  he  would  receive  five-twenty  or  ten- 
forty  bonds,  under  the  latter  clause  inserted  to  give  him  that 
right,  appellant  was  bound  to  pay  the  value  of  twenty  four 
hundred  dollars  of  seven-thirty  bonds,  with  the  premium,  and 
all  interest  which  had  accrued  on  the  same,  at  the  date  of  the 
contract,  with  ten  per  cent  interest.  Townsend  v.  Wells,  3 
Day,  331.  This  seems  to  be  the  only  reasonable  construction 
this  instrument  will  bear.  It  hence  results  that  there  was  a 
variance  between  the  note  and  the  special  counts  of  the 
declaration,  and  it  was  therefore  properly  rejected.  With  the 
construction  given  by  appellee  in  those  counts  the  note  is 
essentially  variant.  Failing  to  elect  to  receive  five-twenty 
bonds,  appellee  was  not,  as  he  claimed  in  his  declaration, 
entitled  to  recover  the  premium  on  that  class  of  bonds. 
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Was  the  note,  then,  properly  admissible  under  the  common 
counts  ?  The  note  recites,  or  acknowledges,  that  it  was  for 
value  received  in  seven-thirty  bonds,  and  falls  within  the  case 
of  Lane  v.  Adams,  19  111.  169,  if  it  can  be  regarded  as  a 
promissory  note,  or  an  executed  agreement.  In  that  case  it 
was  said  that  where  a  contract  has  been  fully  executed  on  the 
part  of  the  plaintiff,  and  nothing  remains  under  it  but  to  pay 
the  money, as  a  duty  growing  out  of  the  contract,  and  devolv- 
ing upon  the  defendant,  the  plaintiff  need  not  declare  specially, 
but  may  recover  in  indebitatus  assumpsit.  This  rule  has 
been  frequently  recognized  by  this  court,  and  is  regarded  as 
the  settled  law.  It  follows  that  this  instrument  was  properly 
admitted,  as  it  is  manifest  that  it  was  either  a  promissory 
note,  or  a  contract  fully  executed  by  appellee,  and  appellant 
had  nothing  to  do  under  the  agreement  but  to  pay  the  money. 

It  is,  however,  urged  that  to  be  admissible,  a  consideration 
should  have  been  proved,  if  it  was  not  a  promissory  note. 
There  can  be  no  force  in  this  objection,  because  the  instrument 
itself  states  that  value  had  been  received  by  the  maker,  and 
states  that  it  was  in  United  States  bonds.  But  it  is  urged  that 
bonds  are  not  money,  and  that  the  instrument  itself  disproves 
that  it  was  given  for  money  lent,  money  had  and  received,  for 
money  paid,  laid  out  and  expended,  or  for  money  due  on  a 
settlement  of  accounts.  In  the  case  of  Lane  v.  Adams,  it  was 
proved  by  the  plaintiff  himself,  that  the  note  was  given  for  the 
purchase  of  land,  and  yet,  it  was  held  to  have  been  properly 
admissible  under  the  common  money  counts.  That  case  must 
therefore  govern  this. 

It  is  urged,  that  this  instrument  could  not  be  read  in 
evidence  under  the  common  counts  until  its  execution  was 
proved.  Such  was  the  rule  announced  in  Peake  v.  The  Wabash 
M.  E.  Co.  18  111.  88.  It  is,  however,  insisted,  by  appellee,  that 
as  notice  was  given  to  appellant,  that  the  note  would 
alone  be  read  in  evidence,  this  case  does  not  fall  within  that 
and  is  not  governed  by  it.  ~No  such  notice  was  given  in  that 
case,  and  between  the  two  cases  there  is  that  distinction. 
14: — 52nd  III. 
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Appellant  then  was  fully  apprised  by  the  endorsement  on  the 
declaration,  that  the  note  would  be  offered  under  all  the 
counts,  as  well  the  common  as  the  special.  And  the  object  of 
requiring  the  plaintiff  to  file  a  copy  of  the  instrument  sued 
upon  is,  to  give  him  notice*of  the  character  of  the  claim  upon 
which  he  is  sued,  that  he  may  prepare  for  his  defense.  In 
this  case  appellant  had  the  notice  by  a  copy  of  the  note 
attached  to  the  declaration  and  he  was  notified  that  no  other 
claim  could  be  asserted  under  that  declaration,  and  had  the 
opportunity  offered  him  to  deny  the  execution  of  the  note  or 
to  make  any  other  defense  he  might  choose.  Had  this  notice 
not  been  given,  then  the  presumption  would  be,  that  appel- 
lant would  not  know  but  appellee  would  have  offered  other 
evidence,  and  could  not  have  known  what  he  had  to  defend, 
and  then  the  case  of  Peake  v.  The  Wabash  11.  P.  Co.  supra, 
would  have  applied.  We  are  therefore  of  the  opinion  that 
there  was  no  error  in  admitting  the  note  under  the  common 
counts.     The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Charles  0.  Boynton 

v. 
William  Phelps  et  al. 


1.  Release  of  surety — by  acts  beticeen  t7ie  principal  debtor  and  the  cred- 
itor. If  the  principal  debtor  does  any  act,  or  makes  any  agreement,  for  a 
valuable  consideration,  without  the  consent  of  the  surety,  express  or 
implied,  and  which  tends  to  his  injury,  or  which  delays  or  suspends  the 
right  to  coerce  payment,  to  the  prejudice  of  the  surety,  or  which  shall  put 
the  surety  in  a  worse  condition,  or  increase  his  risk,  or  impair  the  ultimate 
liability  over  of  the  principal  to  him,  the  surety  will  be  discharged. 

2.  Same — dismissal  of  a  bill  for  an  injunction  by  the  complainant.  A 
judgment  debtor  obtained  an  injunction,  restraining  the  collection  of  the 
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judgment,  and  executed  the  usual  injunction  bond,  with  sureties.  Pending 
the  suit,  the  complainant,  without  the  consent  of  his  sureties,  agreed  with 
the  owner  of  the  judgment  enjoined,  a  person  to  whom  it  had  been  assigned, 
that  a  decree  might  be  entered  such  as  should  be  deemed  necessary  to  pro- 
tect the  rights  of  the  owner  of  the  judgment,  and  enable  him  to  collect  it, 
together  with  interest  and  costs;  but  it  was  stipulated  that  all  claim  for 
damages  in  consequence  of  the  issuing  of  the  injunction  should  be  waived : 
Held,  there  being  no  fraud  or  collusion  shown  as  between  the  complainant 
and  the  assignee  of  the  judgment,  this  agreement  did  not  operate  to  discharge 
the  sureties  on  the  injunction  bond. 

3.  Same — where  the  creditor  omits  to  avail  of  a  levy  on  personal  property. 
An  execution  issued  upon  a  judgment  was  levied  upon  personal  property 
sufficient  to  satisfy  the  judgment,  and  a  forthcoming  bond  was  given  to  the 
officer.  Afterwards,  the  judgment  debtor  obtained  an  injunction  restraining 
the  collection  of  the  judgment,  giving  the  usual  injunction  bond.  Pending 
the  suit  for  injunction,  the  judgment  debtor,  by  stipulation  with  the  owner 
of  the  judgment,  dismissed  the  bill  on  condition  no  damages  should  be 
allowed :  Held,  that  the  judgment  creditor  could  elect,  either  to  sue  upon 
the  injunction  bond,  or  to  obtain  satisfaction  under  the  levy  of  his  execution, 
and  in  choosing  the  former  remedy  omitting  to  avail  of  the  levy  upon  the 
personal  property,  he  would  not  release  the  sureties  in  the  injunction  bond. 

4.  Witness — competency,  under  act  of  1867.  "Where  a  suit  is  brought  in 
the  name  of  one  person  for  the  use  of  another,  the  latter  is  a  u  party"  to 
the  suit,  within  the  meaning  of  the  second  section  of  the  act  of  1867,  con- 
cerning the  competency  of  witnesses,  and  if  such  beneficial  party  be  dead 
at  the  time  of  the  trial,  the  opposite  party  will  not  be  a  competent  witness 
to  testify  on  his  own  behalf,  in  respect  to  acts  and  declarations  made  by 
such  deceased  party  in  his  life  time. 

5.  Admissions  op  record — obviate  the  necessity  of  proof.  Whatever  is 
admitted  on  the  record  of  a  cause  need  not  be  proved;  so  where  a  plea 
admits  the  interest  of  a  beneficial  plaintiff  in  the  subject  matter  of  the  suit, 
such  interest  need  not  be  proved,  in  the  event  it  becomes  necessary  that  the 
fact  should  appear. 

6.  Verdict — put  in  form  by  the  court.  In  an  action  of  debt  on  a  penal 
bond,  it  was  stipulated  the  jury  might  sign  and  seal  their  verdict,  and 
leave  it  with  the  clerk,  and  if  it  should  not  be  in  proper  form,  the  court 
might  put  it  in  form  without  the  presence  of  the  jury.  The  verdict,  on 
being  opened,  was  found  to  read  thus:  "We,  the  jury,  find  the  issues 
joined  for  the  plaintiffs,  and  assess  the  damages  at  $2408.14."  The  court 
directed  it  to  be  put  in  this  form:  "  We,  the  jury,  find  the  issues  in  favor 
of  the  plaintiffs,  and  find  the  debt  $2700,  and  the  damages  $2408.14:" 
Held,  there  was  no  error  in  the  action  of  the  court. 
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Appeal  from  the  Circuit  Court  of  Kane  county  ;  the  Hon. 
Silvanus  Wilcox,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  R.  L.  Divine,  for  the  appellant. 

Mr.  A.  B.  Coon  and  Mr.  Charles  Kellum,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought,  in  1858,  to  the  DeKalb 
circuit  court  by  William  Phelps,  Albert  G.  Robb  and  John 
H.  Ball,  for  the  use  of  George  L.  Wood,  against  Charles  O. 
Boynton,  impleaded  with  Hiram  E.  Whitney,  and  by  change 
of  venue  taken,  in  1868,  to  the  circuit  court  of  Kane  county. 
By  the  death  of  George  L.  Wood,  the  names  of  his  adminis- 
trator, Lester  P.  Wood,  and  his  administratrix,  Margaret 
Wood,  were  inserted  in  the  record. 

The  action  was  brought  on  an  injunction  bond,  in  the  usual 
form,  executed  by  Hiram  E.  Whitney  and  Charles  O.  Boyn- 
ton and  George  Walrod,  the  latter  as  sureties,  to  the  above 
named  plaintiffs. 

The  issues  were  tried  by  a  jury,  and  after  instructions  by 
the  court,  returned  a  verdict  for  the  plaintiff  for  the  debt  in 
the  declaration  mentioned,  being  twenty-seven  hundred  dol- 
lars, and  assessed  the  damages  at  twenty-four  hundred  and 
eight  dollars  and  fourteen  cents,  for  which  judgment  was  ren- 
dered in  proper  form. 

To  reverse  this  judgment,  the  defendant  appeals  to  this 
court,  assigning  several  errors,  which  may  be  properly  consid- 
ered under  the  point  he  has  made  and  elaborately  argued,  and 
that  is,  that  the  stipulation  of  the  complainant,  Whitney,  in 
the  bill  for  an  injunction,  to  dismiss  the  bill,  without  the  knowl- 
edge or  consent  of  his  surety  in  the  injunction  bond,  ope- 
rated as  a  release  of  the  surety. 
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It  is  hardly  worth  while  to  consume  time  in  discussing  any 
other  proposition,  as  the  whole  case  hangs  upon  that. 

Appellant  has  labored  this  point,  and  presented  in  support 
of  his  views,  first,  a  printed  brief  of  sixteen  pages,  filed  Octo- 
ber 18, 1 869 ;  a  written  argument,  accompanied  by  a  manuscript 
opinion  of  the  supreme  court  of  Michigan  in  an  attachment 
case,  filed  November  3,  and  a  written  argument  in  conclusion, 
filed  November  26,  1869,  all  of  which  we  have  read,  and  we 
have  given  them  all  the  consideration  the  question  discussed 
demands. 

The  case  has  been  twice  before  this  court  for  consideration. 
On  the  first  occasion,  the  judgment  was  reversed  for  error  in 
sustaining  a  demurrer  to  certain  pleas  alleging  fraud  in  pro- 
curing the  dismissal  of  the  injunction  suit ;  the  other,  on 
account  of  a  variance  between  the  record  described  in  the 
declaration  and  the  one  given  in  evidence. 

To  understand  the  case,  it  is  only  necessary  to  state  a  few 
leading  facts.  On  the  29th  of  October,  1855,  one  Albert  G. 
Robb  recovered  in  the  Cook  circuit  court  two  judgments  against 
Hiram  E.  Whitney.  On  the  same  day,  executions  issued  to 
the  sheriff  of  DeKalb  county,  who  was  William  Phelps,  who 
proceeded  to  levy  the  same,  and  did  levy  them,  upon  personal 
property  of  Whitney  sufficient  to  satisfy  the  executions.  On 
the  9th  of  February,  1856,  Whitney  filed  his  bill  of  complaint 
in  the  Cook  circuit  court,  making  Pobb,  the  execution  plain- 
tiff, one  John  H.  Ball  and  sheriff  Phelps  the  defendants,  pray- 
ing to  restrain  them  from  enforcing  the  collection  of  the 
judgments.  An  injunction  was  granted,  upon  the  execution 
of  a  bond  by  Whitney,  with  appellant,  Boynton,  and  one 
George  Walrod  as  sureties,  in  the  penal  sum  of  twenty-seven 
hundred  dollars,  conditioned  as  the  law  required. 

At  the  special  June  term,  1857,  of  the  Cook  circuit  court, 
the  bill  was  dismissed  and  the  injunction  dissolved,  whereupon 
this  action  was  brought  upon  the  bond,  in  the  DeKalb  circuit 
court,  in  1858.     In  the  meantime,  the  judgment,  had  been 
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assigned  to  George  L.  Wood,  and  the  suit  was  brought  for  his 
use,  and  so  alleged  in  the  declaration. 

The  dismissal  of  the  injunction  bill  was  in  accordance  with 
this  stipulation  : 

» 

"  It  is  hereby  stipulated  and  agreed  by  and  between  Hiram 
E.  "Whitney,  complainant  in  the  above  entitled  suit,  and 
George  L.  Wood,  the  assignee  of  the  two  judgments  men- 
tioned in  the  bill  of  complaint  filed  in  this  cause,  that  the  said 
defendants  shall  be  at  liberty  to  have  a  decree  entered  against 
the  complainant  in  any  form  which  may  be  deemed  necessary 
to  protect  the  rights  of  the  said  assignee  of  said  judgments, 
and  that  the  attorney  or  counsel  of  said  George  L.  Wood  shall 
have  the  right  to  the  entry  of  any  order  in  said  suit  which 
may  be  necessary  to  carry  out  the  decree  and  collect  the  judg- 
ments before  referred  to,  with  interest  and  costs  to  be  taxed. 
It  is  agreed  on  the  part  of  said  Wood  that  all  claim  for  dama- 
ges, in  consequence  of  the  issuing  of  the  injunction  on  the 
part  of  the  said  defendant,  or  himself,  shall  be  waived.  It  is 
further  agreed  and  stipulated  by  and  between  the  parties  that 
this  stipulation  may  be  filed  with  the  clerk  of  the  court,  and 
the  decree  and  orders  entered  at  any  time  the  said  George  L. 
Wood,  his  attorney  or  counsel,  may  elect  to  do  so." 

Appellant  contends  this  stipulation,  entered  into  without 
his  consent,  was  a  material  alteration  of  the  contract,  and 
released  him.  Yarious  cases  are  referred  to  on  this  point,  and 
an  elaborate  effort  made  to  bring  this  case  within  their  range. 

We  have  examined  all  the  cases  to  which  reference  has  been 
made  by  appellant,  and  draw  from  them  this  conclusion,  that 
if  the  principal  debtor  does  any  act,  or  makes  any  agreement, 
for  a  valuable  consideration,  without  the  consent  of  the  surety, 
express  or  implied,  and  which  tends  to  his  injury,  or  which 
delays  or  suspends  the  right  to  coerce  payment,  to  the  preju- 
dice of  the  surety,  or  which  shall  put  the  surety  in  a  worse 
condition,  or  increase  his  risk,  or  impair  the  ultimate  liability 
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over  of  the  principal  to  him,  the  surety  would  be  discharged. 
All  the  cases  cited  by  appellant  include  some  one  or  more  of 
these,  or  of  cognate,  elements. 

Appellant,  by  his  undertaking  as  surety,  put  himself  in  the 
power  of  his  principal,  so  far  as  the  prosecution  of  the  bill 
was  concerned.  He  knew  perfectly  well  that  the  complainant 
had  power,  at  any  time,  in  his  discretion,  to  dismiss  his  bill. 
He  knew  the  court  could  dismiss  it  for  reasons  shown,  and  he 
took  these  risks. 

This  court  said  in  this  case,  "  no  matter  from  what  motive 
the  complainant  in  the  injunction  suit  may  have  dismissed  it, 
so  as  it  was  not  brought  about  by  improper  inducements  by 
the  defendants  in  that  suit,  the  sureties  could  have  no  cause 
to  complain.  The  sureties  took  the  risk  that  the  complainant 
had  good  cause  for  the  injunction,  and  that  he  would  conduct 
it  in  good  faith,  but  did  not  undertake  that  the  other  parties 
would  not  corrupt  and  bribe  him  to  dismiss  a  good  cause  of 
complaint."     22  111.  527. 

These  are  the  views  this  court  now  entertains  upon  this 
point.  In  the  absence  of  proof  of  fraudulent  combination 
and  conspiracy  of  Whitney,  the  principal,  and  the  defendants 
in  the  bill,  or  any  of  them,  the  stipulation  to  dismiss  the  bill 
on  the  condition  no  damages  should  be  allowed,  worked  no 
injury  to  appellant.  It  did  not,  in  any  respect  which  we  can 
see,  extend  his  liability,  it  did  not  increase  his  risk,  it  did  not 
put  him  in  a  worse  condition,  or  impair  any  ultimate  liability 
over  to  him  of  the  principal,  and  tended,  in  no  degree,  to  the 
injury  of  the  surety. 

The  manuscript  case  from  Michigan,  on  which  appellant  so 
much  relies,  has  features  quite  distinguishable  from  this. 
There,  the  writ  of  attachment  was  issued  against  three  per- 
sons, and  levied  on  a  large  amount  of  personal  property  in  the 
hands  of  one  Orton,  and  to  prevent  its  removal,  Orton  caused 
to  be  executed  and  delivered  to  the  sheriff  a  bond,  with  the 
condition, if  the  obligors  should  well  and  truly  pay  any  judg- 
ment which  might  be  recovered  in  the  attachment  suit  within 


216  Boynton  v.  Phelps  etal.  [Sept.  T., 

Opinion  of  the  Court. 

sixty  days  after  the  judgment  should  be  recovered,  the  obli- 
gation should  be  void.  The  defendants  were  the  makers  of 
the  bond,  and  the  plaintiff  the  assignee. 

On  the  trial  of  the  attachment  suit,  the  plaintiff,  by  permis- 
sion of  the  court,  under  #one  of  its  rules,  discontinued  the 
action  as  to  two  of  the  defendants,  and  proceeded  against  one 
only,  recovering  a  judgment  against  him  of  four  thousand  six 
hundred  and  ninety-two  dollars,  besides  costs. 

The  breach  was  alleged  to  consist  in  the  non-payment  of 
this  judgment,  recovered  against  one,  only,  of  the  parties. 
The  condition  of  the  bond  was,  we  infer,  that  the  obligors 
would  pay  such  judgment  as  should  be  rendered  against  the 
three  parties  to  the  suit.  By  discontinuing  the  suit  as  to  two, 
and  taking  judgment  against  one,  only,  it  became  a  contract 
wholly  different  from  the  one  into  which  defendant  entered. 
The  court  say,  the  bond,  when  executed,  must  be  considered 
as  tacitly  referring  to  the  suit  as  then  constituted  in  respect  to 
parties,  and  not  as  it  should,  possibly,  be  thereafter  constituted 
at  the  instance  of  the  plaintiff,  to  avoid  defeat.  The  sureties 
enter  into  the  contract,  knowing  the  risk  they  incur  by  the 
chances  which  the  plaintiff  has  to  recover  against  the  defend- 
ants in  the  writ,  and  the  ability  of  the  latter,  in  case  of  defeat, 
to  respond  to  the  plaintiff,  or  the  sureties  themselves,  if  called 
on. 

The  ground  of  this  decision  is,  the  increased  risk  to  which 
the  obligors  would  be  subjected,  for  the  court  say,  in  conclu- 
sion :  "  It  would  also  have  the  effect  to  compel  the  sureties 
to  look  for  indemnity  to  such  defendant,  or  defendants,  as 
should  be  left  in  the  case  at  judgment,  instead  of  the  whole 
number  of  defendants  named  in  the  writ  at  the  giving  of  the 
bond,  and  it  might  well  happen  that,  in  the  responsibility  of 
the  latter,  the  sureties  would  know  themselves  to  be  safe, 
while  in  that  of  the  former,  they  would  know  themselves  to 
be  without  remedy."  This  decision  was  upon  a  statute  of 
Michigan,  of  the  peculiar  provisions  of  which  we  have  no 
information,  but  so  far  as  it  asserts  a  principle,  we  fully  accord 
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with  it,  as  entirely  compatible  with  the  proposition  we 
started  on. 

Should  the  law  be,  as  insisted  on  by  appellant,  then  no  appeal 
from  a  justice  of  the  peace  to  a  circuit  court,  or  from  that  court, 
or  any  other,  to  this  court,  could  be  dismissed  by  the  appellant 
without  releasing  the  surety  in  the  appeal  bond.  The  law  has 
never  been  understood  as  having  such  an  effect. 

We  are  free  to  admit,  if  an  appeal,  or  other  proceeding,  in 
which  sureties  have  been  required  and  given,  shall  be  dis- 
missed by  the  party  giving  the  security,  collusively,  and  for  the 
fraudulent  purpose  of;  involving  the  surety,  the  party  claiming 
the  benefit  of  the  security,  if  involved  in  the  fraud,  should  be 
compelled  to  forfeit  such  benefit,  but  there  is  no  proof  of  that 
in  this  case. 

Another  point,  quite  subordinate  to  the  one  we  have  dis- 
cussed, made  by  appellant  is,  that  he  was  discharged  from  his 
liability  on  this  bond  by  the  failure  and  refusal  of  appellees 
to  make  available  for  the  payment  of  the  debt,  the  security 
obtained  by  the  levy  of  the  executions  on  Whitney's  prop- 
erty, it  being  sufficient  to  satisfy  the  judgment. 

When  the  facts  are  considered,  the  principle  of  law  here 
invoked  will  be  seen  to  have  no  application. 

The  bond  in  question  was  executed  after  the  levy,  and  after 
the  forthcoming  bond  was  delivered  to  the  officer.  The  writ 
of  injunction  obtained  by  means  of  this  bond  in  suit,  arrested 
all  further  proceedings  under  the  levy.  On  the  dissolution  of 
the  injunction,  what  was  the  position  of  the  plaintiffs  in  the  exe- 
cution ?  They  had,  or  the  sheriff  for  them,  a  forthcoming  bond ; 
they  had  the  injunction  bond — if  the  goods  levied  on  were  still 
in  esse  they  had  a  right  to  a  writ  of  venditioni  exponas ',  or  to 
have  a  sale  by  the  sheriff  without  such  writ.  They,  then,  on  the 
dissolution,  had  a  choice  of  remedies,  and  has  it  ever  been 
understood  a  court  of  law  could  compel  them  to  elect  the 
remedy  ?  It  might  be,  on  a  proper  case  made  in  equity,  a 
party  would  be  compelled  to  elect,  but  no  effort  in  that  direc- 
tion was  made  by  the  appellant.     He  might,  perhaps,  after 
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satisfying  the  condition  of  the  bond,  have  applied  to  a  court  of 
chancery  to  be  subrogated  to  the  rights  of  the  plaintiffs  in  the 
writ  of  execution,  and  thereby  received  the  benefits  of  the 
levy.  The  appellees  had  a  clear  right  of  election  as  to  the 
course  most  advisable  to  pursue  to  obtain  satisfaction  of  their 
judgment,  and  we  can  not  say,  they  violated  any  recognized 
principle  of  law  in  choosing  to  proceed  on  the  injunction 
bond. 

In  support  of  appellant's  views  on  this  point,  he  has  referred 
to  the  case  of  Rogers  v.  Trustees  of  Schools,  46  111.  428. 

That  case  is  wholly  unlike  this.  In  that,  the  holder  of  a 
note,  with  personal  security  given  at  the  time  of  its  execution, 
received  other  security  on  real  estate,  and  destroyed  it  with- 
out the  consent  of  the  security ;  it  was  held,  such  destruction 
operated  as  a  release  of  the  personal  sureties. 

The  other  cases  to  which  reference  is  made,  will  be  found, 
on  examination,  to  have  no  greater  bearing  on  this  point  than 
the  case  from  46  111.  supra. 

Another  point  made  by  appellant  is,  that  Whitney  was  not 
allowed  to  testify  in  the  cause,  being  called  by  the  defendant 
for  such  purpose. 

This  right  is  claimed  by  appellant  as  one  conferred  by  the 
act  of  1867.  It  hangs  upon  the  meaning  to  be  given  to  jhe 
term  "  party,"  as  used  in  the  act. 

Keeping  in  view  the  purposes  of  this  act,  we  do  not  think 
the  term  "  party  "  should  have  that  restricted  and  technical 
meaning  on  which  appellant  insists.  It  seems  to  us  the  design 
of  the  legislature  was  to  embrace  within  it  a  party  who  might 
appear,  by  the  record,  to  have  an  interest  in  the  subject  mat- 
ter of  the  suit.  A  nominal  plaintiff  is  not,  as  is  well  understood, 
always  the  real  party  in  interest.  Wood,  the  cestui  que  us& 
in  this  case,  or  usee,  as  he  is  called  by  appellant,  was  not  in  the 
position  of  a  surviving  partner,  and,  therefore,  the  citations  on 
that  head  have  no  application.  lie  was  the  only  party  having 
any  interest  in  this  suit,  and  was  so  admitted  on  the  record 
by  appellant  in  his  seventh  and  eighth  pleas.     He  was  dead 
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when  the  proposition  to  make  a  witness  of  "Whitney,  and  of 
the  appellant,  Boynton,  was  made  to  the  court. 

The  second  section  of  the  act  of  1867  clearly  contemplates 
that  the  parties  to  a  snit,  when  one  of  them  is  offered  as  a 
witness  against  the  other,  shall  occupy  equal  ground ;  that 
Loth  shall  be  present  in  the  flesh,  or  have  the  power  to 
be  present.  If  it  were  not  so,  the  greatest  injustice  would  be 
the  result.  A  swift  and  willing  living  witness  would  have  the 
whole  case  in  his  own  power,  and  a  door  to  perjury  would  be 
opened,  so  wide  and  so  inviting  as  to  require  great  moral  firm- 
ness to  decline  an  entrance  into  it.  It  would  be  a  tempta- 
tion very  many  would  not  be  able  to  resist. 

It  may  be  admitted,  there  was  no  legal  necessity  for  the 
statement  in  the  declaration  that  Wood  was  the  beneficial 
party,  but  it  was  so  stated,  and  being  by  the  record  such  a 
party,  and  as  admitted  by  the  pleas,  and  he  dead,  the  opposite 
party  could  not  be  a  witness  against  him,  or  Whitney,  by 
whose  testimony  the  dead  man's  acts  and  declarations  were 
sought  to  be  brought  up  against  him,  to  condemn  him.  His 
administrator  would  be  in  no  condition  to  avail  of  any  expla- 
nations that  the  deceased,  if  living,  might  have  made. 

That  a  party  for  whose  use  a  suit  is  brought  is  the  real 
party  to  the  action,  has  been  often  held  by  this  court.  Dazey 
v.  Mills,  for  the  use  of  Piiikham,  5  Gilm.  67.  These  consid- 
erations dispose  of  all  the  objections  made  to  the  refusal  of 
the  court  to  permit  Whitney  to  be  a  witness  for  any  purpose 
against  the  deceased  Wood,  or  to  his  prejudice. 

As  to  the  objection  of  absence  of  proof  to  establish  Wood's 
interest  in  this  bond,  that  stands  admitted  on  the  record  by 
the  eighth  plea  of  appellant,  and  it  is  a  rule,  whatever  is 
admitted  on  the  record  need  not  be  proved,  and  the  additional 
plea  of  defendant,  first  filed  on  the  last  remand  of  this  cause, 
admits  the  same,  and  avers  that  Wood  had  the  charge  and 
control  of  the  chancery  suit,  and  that  it  was  with  him  Whit- 
ney entered  into  the  stipulation  to  dismiss  the  injunction  bill, 
and  in  it  he  is  named  as  the  assignee  of  the  judgments. 
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Another  point  made  by  appellant  is,  that  the  court  excluded 
evidence  of  Whitney's  declaration  in  regard  to  the  dismissal 
of  the  chancery  suit,  the  proof  being  before  the  court  estab- 
lishing a  prima  facie  case  of  conspiracy  between  him  and  the 
deceased  Wood,  as  the  representative  of  the  defendants  in 
the  chancery  suit,  who  were  the  obligors  in  the  bond  sued  on. 

We  look  in  vain  into  the  record  to  discover  marks  of  any 
conspiracy,  or  fraudulent  agreement,  between  Whitney  and 
Wood,  resulting  in  the  stipulation  entered  into  between  them. 
We  perceive  in  the  stipulation  itself  no  indication  of  one,  but 
do  see  in  it  a  legal  consideration  therefor,  namely  :  a  release 
of  all  damages  for  suing  out  the  writ.  If  Whitney  acted  in 
this  in  bad  faith  toward  his  sureties,  it  was  their  misfortune 
to  have  trusted  their  interests  with  one  so  unworthy.  But 
nothing  was  shown  to  implicate  him  or  Wood  in  any  conspi- 
racy, or  fraudulent  combination,  to  the  prejudice  of  the  sure- 
ties. The  result  of  the  injunction  suit  was  uncertain,  and  it 
was  by  no  means  sure  the  equities  alleged  in  the  injunction 
bill  could  have  passed  the  ordeal  of  severe  judicial  criticism, 
and  deliberate  examination,  after  a  hearing  from  the  other 
side.  By  affidavits,  or  by  answers,  the  defendants  might  have 
demolished  the  structure  the  complainants  had  erected,  and 
thereby  mulcted  him  and  his  sureties  in  heavy  damages.  r 

But  if  a  conspiracy  had  been  established  by  proof  aliunde, 
then  there  could  be  no  doubt  the  acts  and  declarations  of  any 
one  of  the  conspirators,  in  furtherance  of  the  unlawful  object, 
could  be  given  in  evidence  in  a  proper  case.  In  such  a  case 
as  this,  the  law  will  not  permit  one  of  the  actors  to  raise  the 
cry  of  a  conspiracy,  got  up,  perhaps,  by  himself,  and  charge 
another  who  is  dead,  and  can  not  speak  to  it,  to  have  been  a 
party  to  it.  What  we  have  here  said,  disposes  of  all  the  ques- 
tions necessary  to  be  considered,  as  arising  on  the  pleadings 
and  instructions. 

Something  has  been  said  about  the  change  by  the  court  in 
the  verdict  of  the  jury. 
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There  was  the  usual  stipulation,  as  shown  by  the  record, 
that  the  jury  might  sign  and  seal  their  verdict,  and  leave  it 
with  the  clerk,  and  if  it  should  not  be  in  proper  form,  the 
court  might  put  it  in  form  without  the  presence  of  the  jury. 
The  verdict  was  sealed,  and  on  opening  it,  it  was  found  to 
read  in  this  way  :  "  We,  the  jury,  find  the  issues  joined  for 
the  plaintiffs,  and  assess  the  damages  at  $2408.14." 

The  form  which  it  was  made  to  assume  by  the  court  was: 
"  We,  the  jury,  find  the  issues  in  favor  of  the  plaintiffs,  and 
find  the  debt  $2700,  and  the  damages  $2408.14." 

The  action  was  debt  for  the  penalty  of  a  bond.  This 
proved  itself.  The  finding  of  the  jury  could  add  no  addi- 
tional force  to  it.  They  were  only  to  find  the  damages,  which 
would  be  the  amount  of  the  judgments  which  had  been 
enjoined,  and  the  interest  upon  them,  which  made  up  the 
damages.  We  see  no  error  in  the  action  of  the  court  in  this 
particular. 

An  objection  is  also  made,  that  the  court  permitted  the  tes- 
timony of  Hansha  and  Champlin  to  go  to  the  jury,  for  the 
purpose  of  showing  that  Walrod  and  J.  H.  Boynton  had 
received  from  Whitney  indemnity,  in  the  shape  of  some  goods 
retained  by  them,  against  this  bond,  but  J.  H.  Boynton,  and 
the  defendant,  C.  O.  Boynton,  both  testified  that  they  had  not 
received,  in  any  shape,  any  indemnity  whatever,  and  what 
Hansha  and  Champlin  said  could  not,  therefore,  have  had 
any  influence  upon  the  verdict.  If  we  thought  it  might,  pos- 
sibly, have  had  some  influence,  we  would  not  reverse  the 
judgment  for  admitting  the  testimony,  satisfied,  as  we  are 
from  the  whole  record,  that  substantial  justice  has  been  done. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Frederick  "Wilhelmi 

v. 
Frederick  Haffner. 


1.  Garnishment.  Where  a  garnishee  in  an  attachment  suit  answered 
that  he  had  given  the  defendant  in  the  attachment  his  promissory  note, 
had  last  seen  it  in  his  possession  prior  to  the  service  of  the  garnishee 
process,  but  had  since  been  told  by  him  that  he  had  sold  it  before  the  ser- 
vice, and  the  note  had  since  been  presented  for  payment  by  another  party 
claiming  to  own  it,  it  was  held  prima  facie  that  he  would  not  be  liable  as 
garnishee. 

2.  Burden  of  proof.  The  garnishee  in  such  case  could  not  be  required 
to  prove  the  validity  of  the  assignment  of  the  note,  or  to  swear  to  it,  as  it 
was  not  a  fact  within  his  knowledge.  If  the  transfer  of  the  note  was  not  in 
good  faith  it  would  devolve  upon  the  plaintiff  in  attachment  to  show  that 
fact  by  proper  proof.  Plaintiff  could  make  an  issue  on  that  question  and 
the  garnishee  could  notify  the  holder  of  the  note  to  appear  and  defend  his 
title. 

"Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county ; 
the  Hon.  Madison  E.  Hollister,  Judge,  presiding. 

This  is  a  case  where  George  Gleim  brought  an  attachment 
suit  in  the  court  below  against  Frederick  Wilhelmi,  and  Fred- 
erick Haffner  was  served  with  process  as  garnishee.  The 
facts  sufficiently  appear  in  the  opinion. 

Mr.  D.  P.  Jones,  for  the  plaintiff  in  error. 

Messrs.  Bull  &  Follett,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  this  case,  the  answer  of  the  garnishee  was  not  excepted 
to  for  insufficiency,  or  in  any  way  controverted,  and  he  was 
properly  discharged.     It  states  all  the  facts  of  which  he  would 
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probably  be  cognizant,  which  were,  simply,  that  he  had  given 
the  defendant  in  the  attachment  a  note;  had  last  seen  it  in  his 
possession  before  the  garnishee  process  was  served ;  had  been 
told  by  him  he  had  sold  it  before  the  service,  and  it  had  been 
since  presented  to  him  for  payment  by  one  Hoage,  who 
claimed  to  own  it.  He  could  not  be  required  to  prove  the 
validity  of  the  assignment  or  to  swear  to  it,  as  it  was  not  a 
fact  within  his  knowledge,  or  with  which  he  had  any  con- 
cern. He  was  required  to  state  whether  he  owed  the  defendant 
in  the  attachment.  He  stated  the  facts  within  his  knowledge 
from  which  the  presumption  would  be,  he  did  not  owe  him. 
If  the  transfer  of  the  note  was  not  in  good  faith,  it  was  for  the 
plaintiff  to  show  that  fact  by  proper  proof.  The  plaintiff  could 
have  made  up  an  issue  upon  this  question  if  he  had  desired,  and 
the  garnishee  could  have  notified  the  holder  to  appear  and 
defend  his  title. 

Judgment  affirmed. 


Samuel  L.  Hinkley  et  al. 

v. 

Coggswell  K.  Greene. 


1.  Limitation  act  of  1839 — what  constitutes  color  of  title.  A  deed  of 
conveyance,  which  purports  to  convey  title,  executed  by  a  purchaser  at  a 
sale  under  a  judgment  of  foreclosure  of  a  mortgage  upon  the  premises,  will 
constitute  color  of  title  in  the  grantee,  notwithstanding  the  judgment  of 
foreclosure  be  void. 

2.  Same — in  what  character  of  proceedings  the  statute  may  be  invoked.  The 
bar  of  the  statute  may  be  invoked  as  fully  in  a  suit  in  equity  as  in  an  action 
at  law.  So  in  a  suit  in  chancery  by  a  junior  mortgagee  against  the  grantee 
of  the  purchaser  under  foreclosure  of  the  prior  mortgage,  to  redeem  from 
the  sale  under  the  prior  mortgage,  and  to  foreclose  the  junior  mortgage,  the 
defendant  may  rely  upon  the  statute  to  prevent  the  granting  of  the  relief 
sought. 
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3.  Same — payment  of  taxes  by  one  tenant  in  common  under  color  of  title  in 
himself.  Under  the  act  of  1847,  in  respect  to  joint  rights  and  obligations, 
one  tenant  in  common  of  land  may  pay  the  taxes  upon  his  own  interest, 
without  reference  to  his  co-tenant's  rights  in  the  premises. 

4.  And  where  tenants  in  common  jointly  mortgage  their  land,  and  upon 
foreclosure  and  sale,  one  of  the  tenants  in  common  becomes  the  grantee  of 
the  purchaser  under  the  foreclosure,  by  deed  purporting  to  convey  the 
whole  tract,  the  payment  of  taxes  by  such  grantee,  under  claim  and  color 
of  title  thus  acquired,  the  land  being  vacant  and  unoccupied,  will  amount 
to  an  ouster  of  his  co-tenant,  and  will  enure  to  his  own  benefit  under  his 
color  of  title,  under  the  second  section  of  the  act  of  1839. 

5.  Same — who  may  become  a  purchaser.  The  fact  that  the  grantee  of  the 
purchaser  under  the  foreclosure  was  a  mortgagor,  did  not  place  him  in  such 
a  position  as  forbade  him  acquiring  the  title  in  that  manner ;  his  purchase 
would  not  operate  as  a  redemption,  but  he  could  rely  upon  his  deed  as  color 
of  title,  which  might  ripen  into  a  complete  bar  under  the  act  of  1839,  and 
afford  protection  to  the  holder  even  as  against  his  former  co-tenant,  or  the 
grantees  or  mortgagees  of  the  latter. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below 
by  Coggswell  K.  Greene,  against  the  unknown  heirs  of  Henry 
Moore,  deceased,  and  various  others.  The  facts  are  fully 
presented  in  the  opinion  of  the  court. 

Mr.  J.  A.  Crain,  for  the  appellants. 

Messrs.  Knowlton  &  Jamieson,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  on  the  24th  of  June,  1835,  ¥ra.  B.  Ogden 
conveyed  to  Samuel  L.  Hinkley  and  Henry  Moore,  lots  31  and 
32,  in  Kinzie's  addition  to  Chicago.  The  sale  was  for  $5000, 
one-fourth  was  paid  in  hand,  and  the  balance  to  be  paid  in 
one  and  two  years,  in  equal  installments,  with  ten  per  cent 
interest. 
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The  cash  payment  was  made  by  Hinkley,  and  Moore  gave 
to  him  his  note  for  one-half,  but  it  was  never  paid.  To  secure 
the  deferred  payments,  Hinkley  and  Moore  executed  a  mort- 
gage to  Ogden  on  the  premises,  which  was  duly  recorded. 

On  the  27th  of  November  following,  Ogden  sold  and 
assigned  the  bond  and  mortgage  given  by  Hinkley  and  Moore, 
to  secure  the  deferred  payments,  to  Charles  Butler,  of  the  city 
of  New  York.  This  assignment  was  not  on  the  bond  and 
mortgage,  but  on  a  separate  paper.  A  similar  assignment  of 
the  same  instruments  was  made  on  the  25th  of  August,  1838, 
"by  Butler  to  one  Samuel  Hinkley.  After  the  purchase  by 
Hinkley  and  Moore,  the  latter,  on  the  3d  of  July,  1837,  gave 
his  bond  to  complainant  for  $4500,  payable  on  or  before  the 
1st  of  January,  1847,  at  Moore's  option,  with  interest  at  seven 
per  cent  till  paid,  payable  the  1st  of  January  and  July  of  each 
year.  At  the  same  time  he  executed  a  mortgage  on  his  interest 
in  the  lots  purchased  of  Ogden,  to  secure  the  payment  of  the 
principal  and  interest  of  the  bond,  which  was  duly  recorded. 

No  portion  of  the  principal  or  interest  on  the  bond  given 
by  Hinkley  and  Moore  to  Ogden,  and  assigned,  having  been 
paid,  on  the  15th  of  January,  1839,  a  scire  facias  was  sued  out 
on  the  mortgage,  in  the  name  of  Ogden,  for  the  use  of 
Hinkley,  the  assignee.  The  writ  was  issued  from  the  Cook 
circuit  court,  returnable  to  the  next  March  term,  but  it  was 
returned  ;' not  found."  On  the  4th  day  of  the  following- 
April  an  alias  scire  facias  was  issued,  returnable  at  the  next 
term  of  the  court,  and  it  was  likewise  returned  u  not  found." 
A  special  term  of  the  court  was  held  on  the  13th  of  May, 
1839,  when  a  judgment  was  rendered  foreclosing  the  mort- 
gage and  ordering  a  sale  of  the  lots.  On  the  18th  of  June 
following,  a  special  writ  of  fieri  facias  was  issued  on  the 
judgment  and  was  placed  in  the  hands  of  the  sheriff,  and  he, 
having  advertised  the  property,  on  the  30th  day  of  that  month 
sold  it,  each  lot  separately,  and  Samuel  Hinkley  became  the 
purchaser,  and  the  sheriff  issued  to  him  a  certificate  of 
purchase. 

15 — 52nd  111. 
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Afterwards,  on  the  12th  day  of  November,  1840,  the  sheriff 
conveyed  the  premises  to  Samuel  Hinkley ;  but  the  latter  had 
previously,  on  the  12th  of  November,  1839,  sold  and  conveyed 
the  premises  by  quit-claim  deed,  to  Samuel  L.  Hinkley,  for 
$4000,  which  was,  on  the  8th  of  July,  1843,  duly  recorded. 
This  deed  contains  a  substantial  covenant  against  himself,  his 
heirs,  or  persons  claiming  under  him.  After  Samuel  L.  Hink- 
ley purchased,  he  paid  all  taxes  on  these  lots  until  the  spring 
of  1848,  during  which  time  the  premises  were  vacant  and 
unoccupied. 

At  this  latter  period,  he  took  actual  possession  of  the  lots  by 
his  tenants,  and  he,  or  they,  and  his  grantees,  have  continued 
the  possession  until  this  suit  was  commenced,  and  S.  L. 
Hinkley,  or  those  claiming  under  him,  paid  all  taxes  legally 
assessed  on  the  premises  from  the  time  possession  was  taken. 

On  the  27th  of  November,  1858,  appellee  filed  this  bill, 
against  the  unknown  heirs  of  Moore,  Ogden,  Butler,  the  two 
Hinkleys,  and  the  unknown  heirs  of  James  B.  Campbell,  for 
the  purpose  of  foreclosing  the  mortgage  executed  to  him  by 
Moore,  on  his  interest  in  the  lots.  Subsequently,  he  filed  an 
amended  bill,  and  new  parties  were  made  and  answers  were 
filed.  Samuel  L.  Hinkley  set  up  his  deed  from  Samuel 
Hinkley,  as  claim  and  color  of  title,  and  the  payment  of  all 
taxes  on  the  lots  for  more  than  seven  years,  while  they  were 
vacant  and  unoccupied,  and  insists  upon  the  bar  of  the  second 
section  of  the  statute  of  1839,  and  the  payment  of  all  taxes 
under  the  same  color  of  title,  for  more  than  seven  successive 
years  after  he  took  possession  of  the  premises,  and  sets  up 
and  relies  upon  the  bar  of  the  first  section  of  the  same  act. 
Willard,  in  his  answer,  sets  up  the  same  facts,  and  relies  upon 
the  statute,  as  a  purchaser  from  Samuel  L.  Hinkley.  Smith 
answered  and  required  proof  of  the  allegations  of  the  bill. 

A  hearing  was  had  on  the  bill,  amended  bill,  answers,  repli- 
cations, exhibits  and  proofs,  and  the  court  granted  the  relief 
sought  by  the  bill.  The  case  is  brought  to  this  court  on 
appeal,  and  errors  are  assigned,  that  the  bill  should  have  been 
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dismissed,  the  decree  is  too  large,  and  in  decreeing  in  favor 
of  complainant. 

There  are  several  questions  presented  by  this  record,  but 
the  most  material  is,  whether  appellants  were  in  a  position  to 
avail  themselves  of  the  bar  of  the  statute  and  have  entitled 
themselves  to  its  protection.  It  has  been  held  by  numerous 
decisions  of  this  court,  that  a  deed  which,  on  its  face,  purports 
to  convey  title,  constitutes  claim  and  color  of  title,  and  that  it 
is  not  essential  the  party  so  claiming  should  trace  title  to,  and 
connect  himself  with,  its  original  source.  To  do  so,  by  regu- 
lar and  properly  executed  and  authenticated  deeds,  would  con- 
stitute, in  most  cases,  paramount,  and  not  color  of  title.  The 
deed,  then,  from  Samuel  to  Samuel  L.  Hinkley  was,  under 
the  statute,  claim  and  color  of  title ;  and  having  paid  all 
taxes  after  he  took  possession,  by  himself  and  those  holding 
under  him,  a  bar  was  created  under  the  first  section  of  the 
statute. 

But  it  is  insisted  that  Hinkley  was  not  in  a  position  to  avail 
of  the  bar.  It  is  first  urged,  that  the  foreclosure  by  scire 
facias  against  Hinkley  and  Moore  was  absolutely  void,  and 
hence  the  bar  of  the  statute  can  not  be  interposed.  It  is  also 
insisted,  that  as  the  last  writ  of  scire  facias  was  not  returnable 
to  the  next  term,  the  court  failed  to  acquire  jurisdiction,  as 
no  power  existed  in  the  court  to  issue  a  writ  returnable  to  the 
same  term,  and  there  not  having  been  two  nihils  to  writs 
returnable  to  different  terms,  the  judgment  of  foreclosure  was 
a  nullity.  Admitting  this  to  be  true,  still  it  does  not  necessaT 
rily  follow  that  the  statute  would  not  become  a  bar  in  favor 
of  a  subsequent  purchaser  from  the  vendee  at  the  sheriff's 
sale. 

In  the  case  of  Woodward  v.  Manchard,  16  111.  433,  it  was 
held,  that  an  auditor's  deed  to  a  purchaser  of  land  at  a  sale 
for  taxes,  although  the  law  under  which  the  sale  was  made 
was  unconstitutional,  and  the  sale  consequently  void,  in 
the  hands  of  the  purchaser,  unless  chargeable  with  bad 
faith,  was  color  of  title.     In  the  case  of  Laflin  v.  Ilerrington, 
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16  111.  301,  it  was  held  that  title,  absolutely  void  in  its 
inception,  when  held  by  the  grantee  of  the  purchaser  at  the 
void  sale,  unless  chargeable  with  fraud,  is  claim  and  color  of 
title.  These  decisions  are  in  point,  and  must  govern  this 
question.  In  this,  as  in^he  latter  of  those  cases,  Samuel  L. 
Hinkley  bought  of  the  purchaser  under  the  judgment  which 
is  claimed  to  be  void,  and  we  fail  to  find  any  facts  in  this 
record  to  charge  Samuel  L.  Hinkley  with  fraud  or  bad  faith. 
He  purchased  and  paid  what  seems  to  have  been  a  fair  con- 
sideration for  the  property. 

It  is  true,  those  cases  were  at  law,  while  this  is  in  equity. 
But  in  the  case  of  Ckickering  v.  Failes,  26  111.  507,  it  was 
held  that  the  bar  of  the  statute  could  be  invoked  as  fully  in 
proceedings  in  equity  as  at  law ;  that  in  each  forum  the  statute 
would  receive  the  same  interpretation  and  application,  and  we 
must,  then,  hold  that,  whether  the  judgment  of  foreclosure  is 
void  or  not,  Samuel  L.  Hinkley  can  not  be  affected  by  it,  as 
he  purchased  of  the  grantee  of  the  sheriff  under  that  judg- 
ment. 

It  is  next  urged  that  the  purchase  by  Samuel  L.  Hinkley 
from  Samuel,  after  the  foreclosure  and  sale,  and  before  the 
redemption  expired,  only  operated  as  a  redemption  from  the 
sale  and  mortgage  to  Ogden ;  that  Samuel  L.  Hinkley,  being 
a  mortgagor,  could  not  purchase,  but  could  only  redeem.  "We 
are  aware  of  no  legal  principle  which  prohibits  a  defendant 
from  buying  the  land  from  the  purchaser  under  a  judgment, 
and  taking  an  assignment  of  the  certificate  of  purchase  or 
a  deed  of  conveyance.  We  perceive  nothing  fraudulent, 
immoral,  or  otherwise  against  the  policy  of  the  law  in  such  a 
transaction,  in  itself.  McCagg  v.  Heacoch,  44  111.  476.  But 
in  this  case,  whatever  Hinkley's  duty  to  Ogden,  or  those  hold- 
ing under  him,  might  have  been,  no  moral  or  legal  obligation 
to  Moore  required  him  to  pay  Moore's  part  of  the  debt,  or  to 
compel  him  to  redeem  Moore's  half  of  the  land,  much  less  to 
protect  appellee's  interest  in,  or  claim  to,  Moore's  property. 
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Appellee  had  no  claim  on  Hinkley.  His  only  rights  were 
against  Moore  and  his  property. 

If  any  obligation  arose,  it  was  after  he  made  the  redemp- 
tion, as  the  law  usually  infers  that  when  a  tenant  in  common 
purchases  an  outstanding  title,  or  removes  an  incumbrance  on 
the  common  property,  it  is  for  the  benefit  of  the  estate,  and  the 
other  tenant  in  common  may  avail  himself  of  the  benefits 
acquired, by  contributing  his  proportion  of  the  cost.  But  this 
is  under  the  limitation  that  he  does  so  in  a  reasonable  time. 

But  even  if  appellee  could  have  treated  Hinkley's  purchase 
as  a  redemption,  it  could  only  be  upon  the  condition  that  he 
refunded  to  Hinkley  his  proportion  of  the  money  he  paid  to 
prevent  the  purchaser  from  acquiring  the  title.  Moore  owed 
all  of  his  share  of  the  purchase  money  for  the  land,  but  of 
the  fact  that  he  had  not  advanced  anything  on  the  first  pay- 
ment appellee  is  admitted  to  have  been  uninformed,  and  hence 
he,  by  his  mortgage,  cut  off  Hinkley's  lien  on  Moore's  por- 
tion of  the  land,  to  have  the  purchase  money  advanced  by 
him  refunded.  But  appellee  was  notified  by  the  record  that 
both  Hinkley  and  Moore  had  purchased  of  Ogden,  and  mort- 
gaged the  premises  to  pay  the  balance  of  the  purchase  money. 
He  is  chargeable  with  notice  that  Moore  owed  his  portion  of 
that  amount  on  the  lots.  How,  then,  could  he  claim  that  the 
debt  was  Hinkley's,  and  he  was  bound  to  pay  Moore's  share, 
and  render  his  part  of  the  lots  liable  to  appellee's  mortgage  ? 
Appellee,  to  render  his  mortgage  availing,  should  have  filed 
his  bill  to  foreclose,  and  offered  to  refund  the  sum  paid  by 
Hinkley  to  redeem  Moore's  interest  in  the  lots,  and  such  a  bill 
should  have  been  filed  in  a  reasonable  time.  His  claim,  what- 
ever it  may  have  been  in  its  inception,  does  not  commend 
itself  to  the  favorable  consideration  of  the  court  after  lying 
dormant  for  nineteen  years.  In  the  meantime,  by  the  growth 
of  the  country  and  the  city,  if  not  by  improvement,  the  prop- 
erty has  greatly  enhanced  in  value.  Hinkley  has  held  it  and 
tr<  ated  it  as  his  own,  and  it  would  be  hard  and  inequitable, 
after  such  a  lapse  of  time,  to  compel  him  to  lose  the  money 
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he  paid  for  Moore's  interest,  and  lose  the  land  for  which  it  was 
paid.  What  has  already  been  said  disposes  of  the  proposition 
-that  appellants  did  not  set  up  in  defense,  that  they  were  bona 
fide  purchasers.  The  facts  are  disclosed  in  their  answer,  from 
wThich  the  rights  of  the  pafties  must  be  determined.  Especially 
the  bar  of  the  statute  rendered  such  a  defense  unnecessary, 
as  that  disposes  of  the  question  of  the  foreclosure  or  redemp- 
tion by  appellee. 

It  is  urged  that  Samuel  L.  Hinkley,  when  he  paid  taxes  on 
the  whole  tract,  only  performed  a  duty  which  the  law  imposed 
on  him  as  a  tenant  in  common  with  Moore.  By  the  act  of 
February  16,  1847,  sec.  1  (Gross'  com  p.  title,  Joint  Rights  and 
Obligations)  it  is  enacted  that  tenants  in  common  of  any  real 
estate  in  this  State  shall  be  authorized  to  pay  their  respective 
individual  shares  of  taxes  accruing  thereon,  according  to  their 
interests  therein.  It  will  be  perceived  that,  under  this  enact- 
ment, even  if  Samuel  L.  Hinkley  had  not  taken  possession 
under  claim  and  color  of  title,  he  was  in  nowise,  either  mor- 
ally, legally  or  equitably  bound  to  pay  on  Moore's  third  of 
these  lots.  And  this  being  so,  nothing  can  be  claimed  from  the 
fact  that  they  were  previously  tenants  in  common.  Had  he 
not  purchased  of  Samuel  Hinkley,  and  no  foreclosure  had 
been  had,  and  he  had  gone  into  possession  as  a  tenant  in  com- 
mon, it  would  have  been  otherwise,  as  he  would  then  have 
been  in  the  receipt  of  the  rents  of  the  property  of  the  tenant 
in  common,  and  would  have  been  required  to  pay  the  taxes 
from  that  fund  ;  but  here,  the  lot  was  vacant  until  he  had  paid 
more  than  seven  years. 

In  the  case  of  Geowey  v.  U/ig,  18  111.  238,  it  was  held  that 
the  conveyance  of  a  whole  tract  of  land  by  one  of  several 
tenants  in  common  holding  the  iract,  followed  by  adverse 
possession  by  the  purchaser,  amounts  to  an  ouster  or  disseizin 
of  the  co-tenants,  and,  if  complied  with,  the  statute  will  bar 
an  action  or  entry  by  the  other  co-tenants.  And,  in  principle, 
we  can  see  no  difference,  where  tenants  in  common  jointly 
mortgage   their   property,  and   proceedings  to  foreclose  are 
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commenced,  judgment  rendered,  the  property  sold  under  it,  and 
one  tenant  in  common  buys  from  the  purchaser  under  the 
judgment,  and  a  person  who  purchases  from  one  of  several 
tenants  in  common,  and  receives  a  deed  purporting  to  convey 
the  whole  tract.  In  either  case,  the  possession  is  adverse,  the 
claim,  as  manifested  by  the  deed,  is  of  the  entire  property, 
and  so  is  the  payment  of  taxes.  It  will  be  observed  that 
Goewey  v.  Urig,  supra*  places  tenants  thus  situated  on  the 
same  footing  as  other  persons.  If,  however,  a  tenant  in  com- 
mon did  not  hold  claim  and  color  of  title  to  the  whole 
tract,  it  would,  no  doubt,  be  otherwise,  under  the  statute. 
In  this  case,  Samuel  L.  Hinkley  and  his  grantees  have  shown 
claim  and  color  of  title,  the  necessary  possession  and  payment 
of  taxes,  to  render  the  bar  created  by  the  first  section  of  the 
act  availing.  The  court  below,  therefore,  erred  in  decreeing 
a  foreclosure  of  appellee's  mortgage,  and  the  decree  must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 

At  the  September  term,  1870,  of  this  court,  a  petition  for 
rehearing  was  filed  on  behalf  of  the  appellee,  whereupon  the 
following  additional  opinion  was  delivered: 

Per  Curiam  :  We  have  been  asked  by  a  petition  for  a 
rehearing,  to  review  the  decision  rendered  at  the  last  term  in 
this  case.  "We  have  done  so,  with  care,  and  see  no  reason  to 
revise  the  decree  then  rendered.  It  is  urged,  that  the  relation 
of  tenants  in  common  between  Samuel  L.  Hinkley  and  Moore, 
or  his  assigns,  was  not  terminated  by  the  ineffectual  effort  at 
a  foreclosure,  and  hence  Greene,  as  Moore's  mortgagee,  has  the 
right  to  foreclose  the  mortgage  given  by  Moore.  If  it  be 
conceded  that  the  foreclosure  was  void,  still  it  does  not  follow 
that  the  deed  from  the  purchaser  at  the  sheriff's  sale  was  not 
claim  and  color  of  title.  It  was  held  in  Chickering  v.  Failes, 
26  111.  507,  that  an  effort  at  a  strict  foreclosure  of  a  mortgage, 
which  was  void,  still  amounted  to  claim  and  color  of  title, 
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unless  there  was  fraud  ;  that  such  an  act  manifested  to  the 
holder  of  the  equity  of  redemption,  and  to  the  world,  that 
the  mortgagee  recognized  them  as  no  longer  having  any  inter- 
est in  the  premises.  That  act  was  hostile  to  their  rights,  and 
his  subsequent  acts  were  regarded  in  the  same  light. 

Afterwards,  in  the  case  of  McCagg  v.  Heacock,  43  111.  153, 
the  same  rule  was  announced.  In  that  case,  it  was  held  that 
a  conveyance  from  the  mortgagor  to  the  mortgagee  of  the 
premises  showed  such  an  intention,  and,  in  the  absence  of 
oppression  or  bad  faith,  constituted  color  of  title.  If,  in  this 
case,  the  foreclosure  had  been  regular,  and  the  time  for 
redemption  had  expired,  and  Samuel  had  sold  to  Samuel  L. 
Iiinkley,  no  one  would  doubt  that  the  latter  would  have 
acquired  the  fee,  and  Moore's  equity  of  redemption  from  the 
Ogden  mortgage  would  have  been  effectually  barred,  and  the 
same  would  have  been  true  as  to  Greene,  his  mortgagee.  If, 
then,  a  regular  foreclosure,  judicial  sale,  sheriff's  deed,  and  a 
conveyance  from  the  purchaser  would  have  produced  that 
result,  it  must  follow  that  the  effort  to  foreclose  by  judgment, 
sheriff's  sale,  and  the  conveyance  to  Samuel  L.  Hinkley, 
although  irregular,  had  the  effect  of  producing  color  of  title, 
unless  it  was  tainted  with  fraud  or  bad  faith.  The  purchase 
from  Samuel  Hinkley,  and  payment  of  taxes  under  that 
deed,  manifested  to  Moore,  or  those  claiming  under  him,  that 
Samuel  L.  Hinkley  was  claiming  adversely  and  in  hostility 
to  them  and  the  whole  world.  These  acts,  of  themselves, 
were  hostile,  and  amounted  to  an  ouster.  Under  ordinary 
limitation  laws,  barring  the  action  of  ejectment,  or  other  real 
action,  possession  is  regarded  as  the  hostile  act,  but  under  the 
second  section  of  the  act  of  1839,  claim  and  color  of  title 
and  payment  of  taxes,  under  a  deed  taken  by  one  tenant  in 
common  from  a  stranger,  in  good  faith,  and  conveying  the 
whole  land,  the  co-tenant  having  knowledge  of  such  adverse 
claim  and  payment,  are  made  hostile,  and  where  actual  pos- 
session has  been  taken  under  such  deed,  and  the  requisite 
payment  of  taxes,  it  may  be  set  up  as  a  protection  to  such 
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possession,  even  as  against  the  original  co-tenant.  And  in  this 
case  we,  under  the  circumstances,  must  infer  that  the  co-ten- 
ant had  such  knowledge.  At  the  common  law,  the  possession 
of  one  tenant  in  common  was  held  to  be  the  possession  of  all 
the  tenants.  But  in  the  case  of  Goewey  v.  Urig,  18  III. 
238,  it  was  held  that  the  possession  of  one  tenant  in  common 
under  a  deed  purporting  to  convey  the  entire  premises,  and 
the  requisite  payment  of  taxes,  amounted  to  an  ouster,  and 
created  the  bar  of  the  statute  against  his  co-tenants. 

Then,  if  possession  and  payment  of  taxes  under  a  deed 
purporting  to  convey  title  amounts  to  an  ouster  of  co-tenants, 
under  the  first  section,  the  payment  of  taxes  under  a  similar 
deed  must  be  held,  under  the  second  section  of  this  act,  to 
have  the  same  effect.  If  bad  faith  were  shown,  however,  it 
would  not  produce  that  result.  It  then  follows  that  the  pur- 
chase of  what  was  supposed  to  be  a  paramount  title  under  an 
irregular  effort  to  foreclose  Ogden's  mortgage,  and  the  pay- 
ment of  taxes  thereunder,  or  such  payment  and  possession, 
were  acts  of  such  hostility  as  amounted  to  an  ouster  of  Moore 
or  his  assigns,  and  when  continued  for  the  statutory  period, 
followed  by  possession,  created  the  bar  which  is  available  to 
prevent  a  redemption.  It  effectually  determined  the  tenancy 
in  common.  The  relation  of  mortgagor  and  mortgagee  is  the 
same,  in  many  respects,  as  that  of  tenants  in  common.  In 
either,  hostile  acts  must  be  done  adverse  in  their  nature,  or 
they  will  be  referred  to  the  relation  that  had  previously 
existed.  But  in  each,  one  party  may  so  act  as  to  show  that 
he  regards  the  relation  ended,  and  thenceforward  his  acts  will 
be  regarded  as  independent  of  and  adverse  to  the  relation. 

It  is  urged  that  there  was  not  payment  of  taxes  for  seven 
years  after  possession  was  taken  of  the  property,  under  and 
in  subordination  to  the  title  claimed  by  Samuel  L.  Hinkley, 
or  his  grantees.  We  understand  the  record  as  proving  that 
fact ;  but,  even  if  our  inferences  in  this  respect  are  erroneous, 
still  there  can  be  no  question  that  the  taxes  were  paid  on  the 
property  for  the  requisite  period  under  the  deed,  while  the 
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land  was  vacant  and  unoccupied,  which  was  followed  by 
possession  before  this  suit  was  brought ;  and  in  McCagg  v. 
Ileacock,  supra,  this  was  held  to  create  a  bar,  and  that  case 
only  followed  numerous  former  decisions. 

As  we  said  before,  Moore,  or  those  claiming  under  him, 
have  never  paid  or  offered  to  pay  Samuel  L.  Hinkley  for  the 
money  he  advanced  to  Ogden,  or  the  money  he  paid  to 
Samuel  Hinkley  when  he  purchased  of  him,  which  is 
claimed  only  amounted  to  a  redemption  of  the  mortgage 
given  to  Ogden.  Samuel  L.  paid  this  money  to  Samuel 
Hinkley  in  November,  1839,  and  if  it  were  conceded  that  it 
was  advanced  for  the  benefit  of  both  tenants  in  common,  it 
should  have  been  repaid  to  Samuel  L.  in  a  reasonable  time. 
And  no  one  can  say  nineteen  years  would  be  such  a  time. 
This  we  regard  as  gross  laches.  Moore  and  his  assignees  seem 
to  have  stood  by  and  done  nothing,  not  even  to  have  paid 
taxes  during  all  of  that  time.  It  would  be  unjust  now  to 
permit  him  or  them  to  come  in  after  such  a  lapse  of  time  and 
reap  all  the  benefits  of  Samuel  L.  Hinkley's  superior  dili- 
gence, and  not  even  offer  to  restore  to  him  the  money  paid  for 
Moore  when  they  purchased  of  Ogden.  Counsel  mistake  the 
scope  of  the  decision  when  they  suppose  that  laches  is  im- 
puted to  Greene,  or  those  claiming  under  him,  in  proceeding  to 
enforce  his  mortgage  on  Moore's  interest.  The  laches  con- 
sists in  the  failure  of  Moore  or  his  assigns  to  refund  to 
Samuel  L.  Hinkley  the  money  he  advanced  to  Ogden  to  pay 
for  Moore's  interest  in  the  land,  and  the  sum  he  paid  Samuel 
Hinkley  when  he  received  the  deed  for  the  property.  When 
we  find  Moore  and  his  assigns  have  delayed  such  a  length  of 
time,  we  must  conclude  they  abandoned  all  claim  to  the  prop- 
erty, and  regarded  Samuel  L.  Hinkley  as  the  owner.  Moore's 
grantees  or  -  mortgagees  can  not,  under  the  circumstances 
disclosed  in  this  record,  occupy  any  better  position  than  he 
could,  had  he  never  made  the  mortgage  to  Greene,  or  parted 
with  his  title.     On  either  of  the  grounds  presented,  we  are 
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satisfied  the  case  was  properly  decided  at  the  last  term  of  this 
court,  and  that  the  decree  then  rendered  should  not  be  dis- 
turbed.    The  rehearing  must  be  refused. 

Rehearing  refused. 


Asher  G.  Skinner 

v. 
Christian  Zimmer. 


In  this  case  there  was  no  error  found  in  the  record. 

Appeal  from  the  Superior  Court  of  Chicago. 

Messrs.  Kunyan  &  Avery,  for  the  appellant. 

Messrs.  Helm  &  Hawes,  for  the  appellee. 

Per  Curiam:  This  was  an  appeal  from  the  judgment  of  a 
justice  of  the  peace,  to  the  superior  court  of  Chicago,  where 
the  appeal  was  dismissed,  for  want  of  an  affidavit  of  merits, 
under  the  act  of  1857  relating  to  practice  in  the  courts  of  Cook 
county.  The  defendant  in  the  judgment  brings  the  record 
here,  and  assigns  for  error,  that  the  court  erred  in  dismissing 
the  appeal.  He  has,  however,  filed  no  argument  or  suggestions 
pointing  out  wherein  the  court  departed  from  the  statute,  and 
we  perceive  no  ground  for  holding  its  action  erroneous. 

Judgment  affirmed. 
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Nels  Nelson  et  ux. 

v. 

Charles  S.  Borchenius. 


1.  Pleading — slander — sufficiency  of  declaration  upon  motion  in  arrest 
of  judgment.  In  an  action  for  slander,  the  declaration  averred  that  the 
plaintiff  was  a  trader,  and  that  defendant  falsely  said  of  and  concerning  him 
in  his  trade  and  business  as  a  merchant,  that  he  was  a  villain,  a  rascal  and 
a  cheater,  meaning  the  plaintiff  was  then  and  there  a  villain,  a  rascal  and  a 
cheater  in  his  said  business  as  a  merchant :  Held,  that,  upon  a  motion  in 
arrest  of  judgment,  the  declaration  was  sufficient  in  substance. 

2.  Slander — words  not  actionable  per  se,  become  actionable  wJien  spoken  in 
reference  to  one  in  his  business.  Although  the  words  alleged  to  have  been 
spoken,  are  not  actionable  per  se,  yet  they  are  of  such  a  character  that  when 
spoken  in  reference  to  a  person  in  his  business,  are  actionable,  without  the 
averment  of  any  other  extrinsic  circumstance  to  explain  them. 

3.  Motions — in  arrest  of  judgment — what  objections  can  be  heard  upon. 
Upon  a  motion  in  arrest  of  judgment,  objections  going  to  the  substance, 
only,  can  be  heard. 

4.  Evidence — slander — in  actions  for — proof  as  to  the  sense  in  which  the 
liearers  understood  the  words — admissible.  In  actions  for  slander,  the  testi- 
mony of  the  hearers  as  to  the  sense  in  which  they  understood  the  words 
spoken,  is  admissible. 

5.  Same — such  testimony  not  conclusive  upon  the  jury.  But  such  testimony 
is  not  conclusive  upon  the  jury.  It  is  admissible  as  tending  to  show  what 
meaning  hearers  of  common  understanding  would  and  did  ascribe  to  them. 

Appeal  from  the  Circuit  Court  of  LaSalle  county  ;  the 
Hon.  E.  S.  Leland,  Judge,  presiding. 

This  was  an  action  on  the  case  for  slander,  brought  in  the 
circuit  court'  of  LaSalle  county,  by  the  appellee,  Charles 
Borchenius,  against  Nels  Nelson  and  Kate  Nelson,  his  wife, 
the  appellants.  The  averments  in  the  declaration  are  suffi- 
ciently set  out  in  the  opinion.  The  cause  was  tried  before  the 
court  and  jury,  and  a  verdict  found  for  the  plaintiff  A  motion 
in  arrest  of  judgment  was  made  by  the  defendants,  which  the 
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court  overruled,  and  rendered  judgment  for  the  plaintiff  for 
one  cent,  and  costs.  Whereupon,  the  defendants  appealed  to 
this  court. 

Mr.  B.  C.  Cook,  for  the  appellants. 

Mr.  Oliver  C.  Gray  and  Mr.  B.  M.  Armstrong,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  : 

There  can  be  no  doubt  about  the  sufficiency  of  the  declara- 
tion in  this  case,  upon  a  motion  in  arrest  of  judgment.  The 
allegations  are,  that  Mrs.  Kelson  falsely  said  of  and  concerning 
the  plaintiff,  and  of  and  concerning  him  in  his  trade  and 
business  as  a  merchant,  that  he  was  a  villain,  a  rascal,  and  a 
cheater,  meaning  that  the  plaintiff  was  then  and  there  a 
villain,  a  rascal,  and  a  cheater,  in  his  said  business  as  a 
merchant. 

The  declaration  had  already  set  forth  the  fact  that  the 
plaintiff  was  a  merchant,  and  these  averments  sufficiently 
apply  the  slanderous  words  to  his  business.  The  words  in 
this  case,  though  not  in  themselves  actionable,  were,  neverthe- 
less, of  such  a  character  that,  if  spoken  as  averred,  concerning 
the  plaintiff  in  his  trade  as  a  merchant,  they  were  actionable, 
without  the  averment  of  any  other  extrinsic  circumstance  to 
explain  them  than  the  fact  that  the  plaintiff  was  such  trader 
or  merchant.  The  declaration  meets  these  requirements.  It 
avers  the  plaintiff  was  a  trader,  and  that  the  words  were  spoken 
of  him  in  his  trade.  This  is  sufficient  in  substance,  and  it  is 
only  objections  going  to  the  substance  that  can  be  heard  upon 
this  motion. 

It  is  further  urged  that  the  court  erred  in  permitting  the 
witnesses  to  testify  that  they  understood  the  defendant  to  be 
speaking  of  the  plaintiff  in  his  business  as  a  merchant.  It  is 
claimed  the  witnesses  can  only  testify  as  to  what  words  were 
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spoken,  and  the  jury  must  determine  the  sense  in  which  they 
were  spoken,  and  to  what  they  were  designed  to  apply,  without 
aid  from  the  testimony  of  the  witnesses  as  to  the  sense  in 
which  they  understood  them.  Although  there  is  much  conflict 
in  the  cases,  we  are  of  opiflion  the  weight  of  authority  and 
the  sounder  reason  are  adverse  to  this  position. 

The  rule  laid  down  by  Pollock  Ch.  B.  in  Hawkinson  v. 
Bilby,  16  M.  &  W.  is,  "the  words  must  be  construed  in  the 
sense  which  hearers  of  common  and  reasonable  understanding 
would  ascribe  to  them."  It  may  well  be  asked  what  better 
guide  there  is,  in  that  inquiry,  than  to  ascertain  how  they  were 
really  understood  by  the  bystanders.  It  has  been  held,  if  the 
words  are  ambiguous,  and  the  hearers  understood  them  in  an 
actionable  sense,  it  is  sufficient ;  for  it  is  this  which  caused  the 
damage ;  and  if  a  foreign  language  is  employed  it  must 
appear  to  have  been  understood  by  the  hearers.  Fleetwood  v. 
Curley,  Hob.  268.  So  evidence  that  plaintiff  had  been  made 
the  subject  of  laughter  at  a  public  meeting  is  admissible,  for 
the  purpose  of  showing  how  the  words  were  understood. 
Cook  v.  Mead,  6  Bing.  409.  The  essence  of  the  injury  is  the 
effect  created  by  the  slander  upon  the  minds  of  the  hearers, 
and  it  seems  to  us  extraordinary  that  a  person  having  used 
language  concerning  another  which  all  his  hearers  understood 
in  a  slanderous  sense,  should  be  permitted  to  escape  the  legal 
consequences  by  saying  he  did  not  use  the  words  in  that 
sense.  It  was  his  duty  to  avoid  the  use  of  language  which 
would  be  liable  to  such  a  construction  in  the  minds  of  reason- 
able men  who  might  hear  him.  *  We  do  not  mean  that  their 
construction  would  be  conclusive  upon  the  jury,  but  it  is 
admissible  in  evidence,  as  tending  to  show  what  meaning 
hearers  of  common  understanding  would  and  did  ascribe  to 
them.  If  words  spoken  in  a  foreign  language,  not  understood 
by  the  hearers,  can  not  be  slanderous,  it  would  seem  necessa- 
rily to  follow  that  the  sense  in  which  they  are  understood  by 
the  hearers  is  the  essential  inquiry.  Hobart  says,  page  268, 
the  slander  and  damage   consist  in  the   apprehension  of  the 
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bearers;  and  in  Gilbert's  Cases  on  Law  and  Equity,  page 
117,  tbe  rule  is  laid  down  tbat  the  words  shall  betaken  in  the 
sense  in  which  the  hearers  understood  them.  This  rule  is  so 
far  modified  that  the  understanding  of  the  hearers  is  not 
conclusive  upon  the  jury  ;  but  that  they  should  be  permitted 
to  state  what  it  was,  we  entertain  no  doubt.  In  cases  of  this 
kind,  the  impression  made  upon  the  minds  of  the  hearers 
goes  to  the  gist  of  the  action,  and  hence,  a  slander  in  a 
language  unknown  to  the  bystanders  is  not  actionable.  As 
said  by  Parke,  B.  in  Hawkinson  v.  Bilby,  16  M.  &  W.  442,  in 
reply  to  counsel  who  had  quoted  from  Starkie  on  Slander, 
page  44:  "The  drift  of  Mr.  Starkie's  remarks  is  to  show  that 
the  effect  of  the  words  used,  and  not  the  meaning  of  the  party 
in  uttering  them,  is  the  test  of  their  being  actionable  ;  that  is, 
first  ascertain  the  meaning  of  the  words  themselves,  and  then 
give  them  the  effect  any  reasonable  bystander  would  affix  to 
them.     A  man  must  be  taken  to  mean  what  he  utters." 

In  Woolwich  v.  Meadows,  5  East,  463,  Lord  Ellenborough, 
in  passing  upon  the  sufficiency  of  the  declaration,  said  the 
plaintiff  on  the  trial  would  be  obliged  to  show,  not  only  that 
the  defendant  intended  to  impute  a  crime  to  the  plaintiff,  but 
that  the  words  were  so  understood  by  the  hearers.  The  case 
of  Harrison  v.  Berington,  34  Eng.  Com.  Law,  cited  by  counsel 
for  appellant,  has  no  bearing  on  this  question.  It  was  a  case 
at  nisi  prius,  in  which  a  witness  stated  that  he  "did  not 
remember  the  words  at  all,  only  the  impression  made  on  his 
mind,'''  and  Lord  Abinger  interrupted  by  saying :  "  What 
were  the  words  ?  This  is  an  action  of  slander ;  you  can  not 
have  the  impression."  No  case  has  been  cited  by  counsel 
from  the  English  courts,  and  we  have  found  none,  in  which 
it  has  been  held  that  witnesses,  after  proving  the  words  spoken, 
if  they  are  at  all  ambiguous,  can  not  be  permitted  to  tell  the 
jury  in  what  sense  they  understood  them. 

In  Townshend  on  Slander,  page  471,  the  rule  is  laid  down  as 
claimed  by  counsel  for  appellant,  but  the  author  cites  only 
American  cases,  and  of  these  the  larger  number  are  directly 
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adverse  to  the  doctrine  announced  in  the  text.  In  Snell  v. 
Snow,  13  Mete.  281,  the  decision  is  very  pointed  against  the 
admissibility  of  the  evidence ;  but  in  the  subsequent  cases  of 
Miller  v.  Butler,  6  Cush.  71.  and  Leonard  v.  Allen,  11  Cush. 
241,  this  case,  although  n<*t  expressly  overruled,  is  certainly 
not  followed.  The  rulings  in  New  York  have  excluded  the 
evidence,  as  in  Van  Vechtn  v.  Hopkins,  5  Johns.  211,  and 
Gibson  v.  Williams,  4  Wend.  320  ;  but  the  opinion  in  Phillips 
v.  Barber,  7  Wend  is  not  consistent  with  these  cases. 

On  the  other  hand,  in  Smart  v.  Blanchard,  42  N.  H.  146, 
the  authorities  are  all  reviewed,  and  the  evidence  is  held 
admissible.  It  is  also  thus  held  in  Smith  v.  Miles,  15  Yt.  245 ; 
in  Burton  v.  Holmes,  16  Iowa,  252,  and  Smawley  v.  Stark,  9 
Ind.  386.  Greenleaf,  in  the  2d  volume  of  his  Evidence,  sec. 
417,  says,  from  the  nature  of  the  case,  witnesses  must  be  per- 
mitted, in  these  cases,  to  state,  to  some  extent,  their  opinion, 
conclusion  and  belief,  leaving  the  grounds  of  it  to  be  inquired 
into  on  a  cross-examination.  We  are  satisfied  this  is  the  true 
rule,  and  in  accordance  with  it  has  been  the  general  practice 
in  this  State,  on  the  authority  of  what  was  said  in  McKee  v. 
Ingalls,  4  Scam.  33. 

Counsel  for  appellant  object  to  the  exclusion  of  a  question 
which  asked  a  witness  his  opinion  as  to  the  cause  of  Mrs. 
Nelson's  anger  wThen  she  uttered  the  words,  and  whether  sFie 
was  not  talking  in  regard  to  an  affair  about  some  cologne,  in 
regard  to  which  there  had  been  some  testimony.  The  opinion 
of  the  witness  as  to  the  cause  of  her  anger  was  incompetent, 
and  the  residue  of  the  question  he  answered,  stating  that  he 
"  understood  the  words  she  used  to  apply  to  the  charge  made 
against  her  of  emptying  the  cologne  bottle." 

We  find  no  error  in  this  record,  either  in  the  rulings  on  the 
evidence,  or  the  instructions,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Syllabus.    Brief  for  the  plaintiff  in  error. 


Dudley  R.  Roundtree,  Administrator, 
v. 

Marvin  Baker,  Administrator. 

1.  Conflict  op  laws — wlien  the  lex  loci  contractus  governs.  Where  an 
instrument  executed  in  the  State  of  Kentucky,  prior  to  the  abolition  of 
slavery  in  that  State,  for  the  purchase  price  of  a  negro  slave  sold  there,  was 
sued  upon  in  this  State :  Held,  that,  the  contract  being  valid  and  enforcible 
in  the  State  where  it  was  made,  will  be  enforced  in  our  courts,  under  the 
law  of  comity,  notwithstanding  such  a  contract  could  not  have  originated 
here  by  reason  of  slavery  being  prohibited  in  this  State. 

2.  Same — effect  of  the  abolition  of  slavery  after  the  contract  was  made. 
The  abolition  of  slavery  in  Kentucky,  after  the  making  of  the  contract,  did 
not  affect  its  validity  or  impair  the  consideration  upon  which  it  was  based. 

vWrit  of  Error  to  the  Circuit  Court  of  Knox  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

The  question  presented  in  this  case  is,  whether  a  contract 
executed  in  a  State  where  slavery  existed,  for  the  purchase 
price  of  a  negro  slave,  will  be  enforced  in  the  courts  of  this 

State. 

Mr.  A.  M.  Craig,  for  the  plaintiff  in  error. 

It  is  a  general  rule  of  law,  well  settled,  that  the  law  of  the 
place  where  the  contract  is  made,  and  not  where  the  action  is 
brought  is  to  govern  in  enforcing  and  expounding  the  contract, 
and  in  determining  its  validity.  Bradshaw  v.  Newman,  Breese, 
94;  Stacy  v.  Baker,  1  Scam m on,  417;  Phinney  v.  Baldwin, 
16  111.  108  ;  Cox  et  al,v.  The  United  States,  6  Peters,  172. 

This  contract  was  made  in  Kentucky,  and  was  a  valid  con- 
tract by  the  laws  of  Kentucky.  If  an  action  had  been  brought 
on  this  contract  in  Kentucky,  the  courts  of  that  State  must  have 
sustained  its  validity,  and  enforced  its  execution ;  and  this 
court  can  judicially  take  notice  of  this  contract  only  by  the 
16— 52nd  III. 
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light  of  the  laws  where  the  contract  was  made.     Smith  et  al. 
v.  Whitaker  et  al.  23  111.  367. 

The  law  of  the  remedy  is  no  part  of  the  contract.  Wood 
et  al  v.  Child  et  al.  20  111.  209.  See,  also,  2  Salkeld,  m; 
Hone  v.  Ammons,  14  111.  £9  ;  Commonwealth  v.  Aves,  18  Pick. 
215. 

Messrs.  Hannaman  &  Kretzinger,  for  the  defendant  in 
error. 

The  recognition  of  comity  is  based  on  the  principle  of  reci- 
procity, and  reciprocity  in  this  country  must  be  founded  on 
the  consent  of  the  States  to  the  legality  and  justness  of  the 
subject  matter  of  contracts,  and  the  equal  mutual  benefits  or 
rights  to  be  yielded  or  enjoyed.  No  such  relation  can  exist 
between  a  slave-holding  and  non-slave-holding  State. 

The  contract  sought  to  be  enforced  contains  the  terms  of 
the  sale  and  purchase  of  a  negro  girl.  It  bears  the  taint  of 
slavery,  and  slavery  is  offensive  to  the  good  morals  of  a  people. 
Sir  William  Blackstone  declares,  in  his  Corns,  v.  1,  p.  423, 
that  slavery  rests  on  an  unsound  foundation,  and  insists  that 
it  is  repugnant  to  reason,  and  exists  in  utter  violation  of  the 
natural  laws.  Fahrs  v.  Cochran,  3  Dowl.  and  Kyi.  679  ;  S^  C. 
2,  Barn,  and  Cressw.  448  ;  Wayland's  Elmt.  of  Moral  Science, 
209 ;  Rutherford's  Inst.  Nat.  Law,  bk.  1,  c.  20 ;  Stroud's 
Sketch  of  the  Laws  relating  to  the  laws  of  slavery  in  the 
United  States,  25. 

It  is  well  settled  by  the  current  of  authorities,  that  comity 
will  be  denied  upon  general  principles,  by  the  courts  of  free 
States,  on  contracts  arising  upon  slavery.  And  still  less  is 
the  doctrine  of  comity  admissible  in  the  case  at  bar,  when  the 
contract,  itself,  by  its  express  terms,  is  opposed  to  the  policy 
which  the  people  of  Illinois  thought  proper  to  adopt,  in  the 
foundation  of  their  State  government ;  and  in  direct  violation 
of  the  express  provisions  of  sec.  1  and  2  of  article  6.  of  the 
original  constitution  of  Illinois. 
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No  State  is  bound,  or  ought  to  enforce  or  hold  valid,  in  its 
courts  of  justice,  any  contract  which  violates  any  provision  of 
its  own  statute  law ;  and  if  any  contract  is  entered  into  without 
the  State,  and  the  consideration  moving  to  either  party,  is 
positively  forbidden  by  the  written  law  of  the  State  where  the 
litigation  arises,  a  court  of  justice  will  not  enforce  it,  and  surely 
it  ought  not,  when  such  enforcement  would  be  a  violation  of 
the  law  which  it  is  bound  to  administer. 

Mr.  Justice  Story  says,  "  that  the  state  of  slavery  will  not 
be  recognized  in  any  country  whose  institutions  and  policy 
prohibit  slavery."  Story's  Conflict  of  Laws,  sec.  104.  And 
further,  to  the  same  point,  in  the  same  work,  sec.  253,  it  is 
stated  that  "  contracts  to  carry  into  effect  the  African  slave 
trade,  or  the  rights  of  slavery  in  countries  which  refuse  to 
acknowledge  its  lawfulness,  &c.  would  be  held  utterly  void, 
whatever  might  be  their  validity  in  the  country  where  they 
are  made,  as  being  inconsistent  with  the  duties,  the  policy,  or 
the  institutions  of  other  countries  where  they  are  sought  to  be 
enforced." 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  plaintiff  in  error,  in 
the  Knox  circuit  court,  against  defendant  in  error,  on  a  writing 
obligatory,  entered  into  in  the  State  of  Kentucky,  by  Turner  R. 
Eoundtree  to  Dudley  Roundtree,  given  for  the  price  of  a  negro 
girl  sold  by  the  latter  to  the  former.  It  appears,  the  instru- 
ment sued  on  bears  date  the  tenth  of  October,  1833 ;  is  for 
four  hundred  dollars,  payable  in  equal  annual  installments  of 
twenty  dollars  each,  the  first  payable  on  the  last  day  of 
December,  1834.  It  was  stipulated  that  plaintiff  in  error  is 
the  administrator  of  Dudley  Roundtree,  deceased ;  that  the  girl, 
Eliza,  named  in  the  writing  obligatory,  was  a  slave  in  the 
State  of  Kentucky,  owned  by  Dudley  Roundtree,  and  that,  as 
such,  by  the  laws  of  Kentucky,  she  was  liable  to  sale  at  the 
time  the  instrument  was  executed.     That  she  was   sold  and 
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delivered  in  the  State  of  Kentucky  by  Dudley  Koundtree  to 
Turner  Koundtree,  who  resided  in  this  State,  on  the  tenth  of 
October,  1833,  and  the  writing  obligatory  was  given  in  Ken- 
tucky on  the  purchase  of  the  girl.  Defendant  below  filed  a 
plea  of  nil  debet  upon  whfch  there  was  an  issue  to  the  country ; 
next,  a  plea  of  the  statute  of  limitations ;  third,  that  the  instru- 
ment was  given  for  the  purchase  of  a  negro  girl,  and  hence 
the  consideration  had  failed ;  fourth,  that  the  writing  obliga- 
tory was  given  for  the  balance  of  the  price  of  a  negro  girl, 
who  was  free  and  was  sold  as  stated  in  the  instrument  sued 
upon,  and  the  consideration  had  therefore  failed.  To  the 
second  plea,  plaintiff  replied  that  the  cause  of  action  had 
accrued  within  sixteen  years.  Plaintiff  below  interposed  a 
demurrer  to  the  third  and  fourth  pleas,  which  was  overruled 
by  the  court.  He  then  replied  to  the  third  plea  that,  by  the 
laws  of  Kentucky,  the  girl  was  a  slave,  and  liable  to  be  sold 
as  such,  and  the  consideration  had  not  failed ;  and  to  the 
fourth,  that  the  girl  was  not  free,  and  was  under  the  laws  of 
Kentucky  liable  to  sale,  she  being  a  slave.  Issues  were  joined 
upon  these  replications. 

At  the  February  term,  1869,  the  cause  was  tried  before  the 
court,  without  the  intervention  of  a  jury,  by  consent  of  the 
parties,  when  the  court  found  for  defendant ;  a  motion  for  a 
new  trial  was  overruled,  and  a  judgment  was  entered  in  favor 
of  the  defendant  for  costs.  The  record  is  brought  to  this 
court  on  error,  and  we  are  asked  to  reverse  the  judgment  of 
the  court  below  because  it  is  against  the  law. 

It  is  a  general  rule,  that  we  look  to  the  law  of  the  place 
where  the  contract  is  entered  into,  and  not  where  it  is  to  be 
enforced,  to  ascertain  its  validity;  and  not  only  so,  but  in 
expounding  its  terms  and  conditions.  Bradshaw  v.  Newman, 
Breese,  133 ;  Stacy  v.  Baker,  1  Scam.  417 ;  Phinney  v.  Bald- 
win, 16  111.  108.  In  the  case  of  Adams  v.  Robertson,  37  111. 
45,  the  rule  was  announced,  that  the  laws  of  every  country 
allow  parties  to  enter  into  obligations  with  reference  to  the 
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laws  of  the  country  where  such  obligations  are  to  be  per- 
formed, and  although  such  obligations  may  not  be  in  accord- 
ance with  the  laws  of  the  country  where  they  are  entered 
into,  as  regards  agreements  to  be  performed  where  they  are 
made,  they  may  be  strictly  in  conformity  with  the  laws  of 
the  country  where  they  are  to  be  performed.  But  there  is 
a  limitation  on  this  law  of  comity  which  requires  that  the  con- 
tract, when  entered  into,  must  conform  to  the  laws  of  the 
country  where  made,  or  else  to  the  laws  of  the  country  where 
it  is  to  be  performed.  The  rights  enforced  by  courts,  where 
the  contract  is  made  in  one  country,  to  be  performed  in 
another,  are  those  given  by  the  laws  of  the  country  where  the 
contract  was  made,  and  such  rights  are  enforced  in  the  country 
where  the  contract  is  to  be  performed,  not  as  a  matter  of  strict 
right,  but  as  a  matter  of  comity  extended  toward  the  country 
in  which  the  contract  was  made.  It  was  again  said,  in  the 
case  of  Lewis  v.  Headly,  36  111.  433,  that  it  is  a  presumption 
of  law,  where  there  is  no  agreement  to  the  contrary,  that  a 
contract  is  to  be  performed  in  the  country  where  it  is  made. 

There  is  to  this  general  rule  a  further  limitation  which  is, 
that  the  courts  of  one  country  will  not,  under  this  comity, 
ever  execute  the  criminal  or  penal  laws  of  another  country. 
Sherman  v.  Gassett,  4  Gilm.  521.  The  general  rule  has  been 
recognized  in  the  cases  of  Forsythe  v.  Baxter  2  Scam.  12 ; 
Holbrook  v.  Vibbard,  ib.  465  ;  Chenot  v.  Lefevre,  3  Gilm.  642  ; 
Strawbridge  v.  Robinson,  5  Gilm.  470 ;  Schuttler  v.  Piatt,  1 2 
111.  419;  Grouch  v.  Hall,  15  111.  264,  and  the  case  of  Sherman 
v.  Gassett,  4  Gilm.  521,  referred  to  above.  These  cases, 
determined  in  our  own  court,  all  concurring,  fix  and  estab- 
lish the  rule  so  firmly  that  nothing  short  of  legislative  enact- 
ment should  overturn  or  disturb  it.  A  diiferent  rule  would 
work  manifest  injury  to  commerce,  trade,  and  the  various  pur- 
suits of  life.  If  our  courts  could  refuse  to  enforce  contracts 
made  and  entered  into  in  other  countries  and  states,  because 
the  laws  governing  them  where  made  are  different  from  or 
repugnant  to  bur  laws,  a  vast  amount  of  injustice  would  ensue, 
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as  the  laws  of  no  two  countries  coincide  in  every  particular  in 
but  a  few  cases.  The  exigencies  of  commerce  and  the  general 
trade  of  the  world  have  compelled  the  adoption  and  enforce- 
ment of  this  rule. 

If  we  refer  to  the  adjudged  cases  in  other  courts,  whether 
of  Great  Britain  or  the  various  States  of  the  Union,  we  find 
that  the  rule  has  been  adopted  that  the  laws  of  one  State,  enter- 
ing into  and  forming  a  part  of  the  contract,  will  be  enforced 
in  the  courts  of  another  State  ;  and  it  is  recognized  to  be  on 
the  principle  of  comity — not  the  comity  of  the  courts,  but  the 
comity  of  the  nation — which  is  administered  and  ascertained 
in  the  same  way,  and  guided  by  the  same  reasoning  by  which 
principles  of  the  municipal  law  are  ascertained  and  guided. 
Story's  Conflict  of  Laws,  sec.  38  ;  United  States  Bank  of 
Augusta  v.  Earle,  13  Peters,  519.  The  rule  stated  by  Huberus 
and  approved  by  Story,  is  this :  "  That  the  rules  of  every 
empire,  from  comity,  admit  that  the  laws  of  every  people,  in 
force  within  its  own  limits,  ought  to  have  the  same  force 
everywhere,  so  far  as  they  do  not  prejudice  the  powers  or 
rights  of  other  governments,  or  their  citizens."  Story  Conf. 
Laws,  sec.  29. 

In  France,  the  State,  as  it  was  organized  before  the  revolution, 
was  divided  into  a  large  number  of  provinces  governed,  by 
different  laws  and  customs,  and  was  at  an  early  period  obliged 
to  sanction  such  authority  through  its  courts,  in  order  to  pro- 
vide for  the  constantly  occurring  claims  of  its  own  subjects, 
living  and  owning  property  in  different  provinces,  in  a  conflict 
between  the  different  provincial  laws.  lb.  sec.  24.  If  the 
attainment  of  justice  required  the  application  of  the  rule  in 
France,  the  peculiar  frame  of  our  government  certainly  impera- 
tively demands  its  application  and  enforcement  between  the 
different  States  of  the  Union.  And  we  have  seen  that  it  was 
fully  recognized  by  the  supreme  court  of  the  United  States. 
In  the  absence  of  any  positive  statutory  rule  affirming  or 
denying,  or  restraining  such  operation  of  foreign  laws,  courts 
of  justice  presume  the  tacit  adoption  of  them  by  their  own 
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government,  unless  they  are  repugnant  to  its  policy  or  preju- 
dicial to  its  interests.     Ibid.  sec.  38. 

Our  legislature  having  declared  no  rule  on  the  subject,  our 
courts,  like  others,  have  adopted  the  rule,  with  the  limitation 
that  they  will  never  enforce  the  criminal  or  penal  laws  of 
another  country.  Nor  would  they  enforce  and  compel  the 
specific  performance  of  a  contract  under  the  laws  of  another 
State,  when  the  laws  are  clearly  repugnant  to  our  policy  and 
interests.  Our  courts  wrould  not  enforce  a  contract  for  the  sale 
of  a  slave,  whether  made  in  this  State,  where  slavery  has 
always  been  prohibited,  or  in  a  State  where  such  contracts  are 
binding,  because  it  is  against  public  polic}7.  But  after  the 
parties  have  fully  executed  their  contract,  and  a  note  is  given 
for  the  price,  under  this  comity  which  exists  between  the 
States  of  the  republic,  the  note  may  be  collected,  and  it  is  not 
for  us,  from  caprice,  or  because  we  may  abhor  the  system  of 
slavery  and  the  sale  of  human  beings,  to  refuse  to  lend  the  aid 
of  the  courts  for  the  collection  of  the  money.  It  is  not  against 
the  policy  of  our  State  to  allow  its  collection,  nor  is  it  contrary 
to  the  interests  of  our  citizens.  Under  the  laws  of  Kentucky 
the  sale  was  authorized,  and  there  wras  a  sufficient  consid- 
eration. 

In  the  case  of  Smith  v.  Brown,  2  Salk.  666,  suit  was 
brought  for  the  price  of  a  negro  slave,  and  it  was  held  that, 
although  slavery  could  not  exist  in  England,  yet  when  a 
slave,  by  the  lawrs  of  Virginia,  had  been  sold  in  London, 
the  seller  might  recover.  So,  in  the  case  of  the  Common- 
wealth v.  Aves,  18  Pick.  215,  the  court  held  that,  "  though 
slavery  is  contrary  to  natural  right,  the  principles  of  justice, 
humanity  and  sound  policy,  as  we  adopt  them  and  found 
our  laws  upon  them,  yet  not  being  contrary  to  the  laws 
of  nations,  if  any  State  or  community  sees  fit  to  establish  and 
continue  slavery  by  law,  so  far  as  the  legislative  power  of  that 
country  extends,  we  are  bound  to  take  notice  of  the  existence 
of  those  laws,  and  we  are  not  at  liberty  to  declare  and  hold 
an  act  done  within  those  limits  unlawful  and  void  upon  our 
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views  of  morality  and  policy,  which  the  sovereign  and  legis- 
lative power  of  the  place  has  pronounced  to  be  lawful." 

"  So,  in  pursuance  of  the  well  known  maxim,  that  in  the 
construction  of  contracts  the  lex  loci  contractus  shall  govern, 
if  a  person  having,  in  ftther  respects,  a  right  to  sue  in  our 
courts,  shall  bring  an  action  against  another,  liable,  in  other 
respects,  to  be  sued  in  our  courts,  upon  a  contract  made  upon 
the  subject  of  slavery,  in  a  State  where  slavery  is  allowed  by 
law,  the  law  here  would  give  it  effect.  As,  if  a  note  of  hand 
made  in  New  Orleans  were  sued  on  here,  and  the  defense 
should  be  that  it  was  on  a  bad  consideration,  or  without  con- 
sideration, because  given  for  the  price  of  a  slave  sold,  it  may 
be  well  admitted  that  such  a  defense  could  not  prevail,  because 
the  contract  was  a  legal  one  by  the  law  of  the  place  where  it 
was  made." 

In  the  case  of  Hone  v.  Amnions,  14  111.  29,  the  court  was 
divided,  but  Mr.  Justice  Caton  held,  that  if  there  had  been 
evidence  that  the  negro  was  a  slave,  plaintiff  might  have 
recovered  the  price  for  which  he  had  been  sold.  Mr.  Justice 
Trumbull,  however,  held  that,  as  the  sale  of  the  negro  was 
made  in  this  State,  a  recovery  could  not  be  had,  but  Chief 
Justice  Treat  held  that  plaintiff  was  entitled  to  recover  on  the 
note,  although  the  sale  was  made  in  this  State,  and  dissentejl 
from  the  conclusion  at  which  the  other  members  of  the  court 
had  arrived.  These  cases  fully  establish  the  fact  that  a  case 
of  this  character  is  not  an  exception  to  the  rule,  and  hence 
they  are  referred  to  as  not  only  recognizing  the  fact,  but  as 
requiring  us  to  so  hold  ;  although,  it  might  have  been  other- 
wise had  the  contract  been  entered  into  within  this  State  and 
been  wholly  governed  by  our  laws. 

We  do  not  conceive  it  to  be  reasonable  to  hold  that  because 
slavery  has  been  abolished,  and  become  unlawful  in  the  State 
of  Kentucky,  therefore  this  contract  has  become  illegal. 
It  does  not  follow,  because  slavery  was  expressly  abolished, 
that  the  obligation  of  the  contract  was  impaired  by  implica- 
tion.    Such  consequences  cannot  be  inferred,  as  no  language 


1869.]  Nor.  Trans.  Co.  v.  Sellick.  249 

Syllabus. 

employed  for  the  abolition  of  slavery  can  be  construed  to 
render  notes  given  for  the  purchase  of  a  slave  inoperate  and 
void.  If  the  abolition  of  slavery  could  have  such  an  effect, 
then  all  persons  who  had  paid  money  or  property  might  sue 
for  and  recover  it  back,  as  having  been  paid  without  consid- 
eration. Such  consequences  could  never  have  entered  into 
the  contemplation  of  those  who  abolished  slavery.  And  courts 
will  not  hold  laws  to  have  a  retro-active  operation  from  mere 
construction.  This  is  a  familiar  principle  in  our  jurispru- 
dence, and  much  less  so  when  to  do  so  would  impair  the 
obligation  of  a  contract,  which  no  State  can  do,  and  it  may 
well  be  doubted  whether  Congress  possesses  such  transcendent 
power.  The  facts  in  this  case  fail  to  establish  a  defense,  and 
the  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Northern  Transportation  Company  of  Ohio 

v. 
Daily  Sellick. 


1.  Conveksion — what  constitutes.  If  one  person  has  the  property  of 
another  in  his  possession,  and  the  owner  makes  demand  of  it,  and  the  party 
in  possession,  without  right,  refuses  to  deliver  it,  that  will  constitute  a  con- 
version of  the  property  by  the  latter  to  his  own  use. 

2.  Same — and  herein  of  the  respective  rights  and  duties  of  a  shipper  and 
common  carrier.  So,  where  the  owner  of  a  carriage  shipped  the  same  by  a 
common  carrier,  the  amount  to  be  charged  for  the  transportation  being 
first  agreed  upon,  and,  upon  the  carriage  reaching  its  destination,  was 
demanded  by  the  owner,  he  offering  to  pay  the  charges  as  agreed,  but  the 
agent  of  the  carrier  refused  to  deliver  it  except  upon  the  payment  of  a 
larger  amount :  Held,  this  was  a  conversion  of  the  property  by  the  carrier, 
and  the  owner  could  maintain  trover  therefor.    The  latter  discharged  his 
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duty  by  making  a  demand  for  the  carriage  immediately  on  its  arrival,  and 
offering  to  pay  the  freight  agreed  upon. 

3.  The  carriage,  while  in  the  possession  of  the  carrier,  and  after  the 
refusal  to  deliver  it  to  the  owner,  was  destroyed  by  fire,  and  it  was  held 
that  the  owner  did  not  waive  the  effect  of  such  refusal  by  agreeing  at  the 
time  to  communicate  with  the  agent  with  whom  the  contract  was  made,  at 
the  place  of  shipment,  in  respect  to  the  amount  of  freight  agreed  to  be  paid. 
If  there  was  an  overcharge  for  freight,  it  was  as  much  the  duty  of  the  agent 
of  the  carrier  to  make  an  effort  to  have  it  corrected,  as  it  was  that  of  the 
owner. 

4.  Nor  was  the  owner  under  any  obligation  to  pay  the  overcharge  of 
freight,  upon  the  verbal  promise  of  the  warehouseman  to  refund  all  over  a 
proper  charge.    He  was  not  required  to  put  his  money  in  such  jeopardy. 

5.  Interest — wlien  recoverable,  and  from  what  time.  And  in  such  case, 
where  the  owner  brought  trover  against  the  carrier,  it  was  held  the  plaintiff 
was  entitled  to  interest  on  the  value  of  the  property  from  the  time  of  the 
demand  and  refusal. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Waite  &  Clarke,  for  the  appellants. 

Mr.  B.  W.  Ellis,  for  the  appellee.  - 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  for  failing  to  deliver  a  car- 
riage entrusted  to  appellants  "by  appellee,  to  be  by  them  carried 
from  Ogdensburg  to  Chicago,  with  a  count  in  trover. 

It  appears  the  appellants' agent  at  Ogdensburg,  in  the  fall  of 
1866,  agreed  with  appellee,  who  was  about  to  move  to  Chicago, 
to  ship  his  carriage  to  that  place  for  ten  dollars,  but  if  he 
would  leave  it  until  spring,  they  would  carry  it  for  less.  It 
was  left  until  the  following  spring,  and  reached  Chicago  about 
the  17th  of  June,  1867.  On  its  arrival,  appellee  called  for  it, 
and  offered  to  pay  ten  dollars  freight,  but  it  was  refused  him 
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unless  lie  would  pay  twenty  dollars,  and  one  dollar  dockage. 
This  appellee  declined  doing,  and  the  carriage  remained  in 
the  control  of  appellants  until  the  succeeding  November, 
when  it  was  destroyed  by  fire. 

Appellants  have  failed  to  make  any  defense  to  this  action. 
It  was  their  duty  to  deliver  the  carriage  when  demanded  by 
appellee  on  its  arrival,  on  his  offering  to  pay  the  freight  agreed 
upon.  The  refusal  to  do  so  was  wrongful,  and  was,  in  itself, 
evidence  of  a  conversion  of  the  property.  The  demand  in 
June,  on  the  arrival  of  the  carriage,  gave  appellants  an  oppor- 
tunity of  delivering  the  carriage  to  appellee,  and  thus  relieving 
themselves  from  all  responsibility.  By  refusing  so  to  do, 
unless  on  compliance  with  an  extortionate  demand,  greatly 
beyond  the  agreed  compensation  for  carrying,  threw  the  entire 
responsibility,  in  case  of  loss,  upon  the  appellants.  Appellee 
had  discharged  his  duty  by  making  a  demand  for  the  carriage 
immediately  on  its  arrival,  and  offering  to  pay  the  freight 
agreed  upon.  The  refusal  to  deliver  is  evidence  of  a  conver- 
sion, and  appellants  have  offered  nothing  to  destroy  its  effect. 
The  carriage,  after  the  demand,  remained  at  their  risk. 

Appellants'  counsel  lay  much  stress  upon  the  fact  that 
appellee  agreed  to  write  to  Eddy,  their  agent,  and  get  his 
statement  about  the  charge.  He  did  write  two  letters  on  the 
subject,  and  failed  to  get  an  answer.  He  certainly  did  not 
undertake  that  Eddy  would  reply  to  his  letters.  He  did  all 
he  could  to  get  a  statement  from  the  agent.  But,  under  the 
circumstances,  was  it  not  the  duty  of  Howe  &  Co.,  the  agents 
of  appellants,  to  make  some  effort  to  ascertain  the  true 
state  of  the  case  ?  If  there  was  an  overcharge,  and  which, 
from  the  testimony  of  appellee,  Howe  admitted,  it  was  as 
much  their  duty  to  make  an  effort  to  have  it  corrected,  as  it 
was  that  of  appellee. 

Appellants'  counsel  insist  there  was  no  absolute  refusal  to 
deliver  the  property  before  the  fire ;  that  it  was  only  a  qualified 
refusal,  to  which  appellee  consented,  and  waived  by  agreeing 
himself  to  "  ascertain  if  there  was  any  overcharge,"  and  for  that 
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purpose,  by  implication,  constituted  Howe  &  Co.  his  bailees  to 
hold  the  property  until  appellee  had  time  to  obtain  this  infor- 
mation. If  this  position  be  conceded,  it  could  extend  no 
further  than  the  time  necessary  to  take  a  letter  to  Ogdensburg 
and  receive  a  reply,  which,  by  due  course  of  mail,  would  not 
exceed  three  days.  But  appellee  repeatedly,  during  the 
summer,  applied  for  the  carriage,  and  it  was  refused  him,  and 
he  threatened  with  the  additional  charge  of  storage,  if  he  did 
not  pay  the  extortionate  charge,  relying  upon  the  verbal 
promise  of  the  warehouseman  to  refund  all  over  a  proper 
charge.  This,  appellee  was  not  bound  to  do.  He  was  not 
required  to  put  his  money  in  such  jeopardy.  That  the  charge 
was  not  a  proper  charge  is  evident  from  Eddy's  letter,  written 
after  the  carriage  was  injured  by  the  fire.  That  it  was  one 
hundred  fold  greater  than  the  amount  agreed  upon,  is  apparent 
from  appellee's  testimony.  It  is  true,  one,  perhaps  both,  of 
his  sons  say  no  precise  amount  was  agreed  upon,  but  that  the 
charge  should  be  reasonable.  The  appellee  testifies  in  the 
most  positive  terms  the  charge  was  to  be  ten  dollars,  and  he 
is  corroborated  by  Eddy's  letter. 

Appellants  insist  there  wTas  no  conversion  when  appellee 
presented  Eddy's  letter  and  demanded  payment  of  the  value 
of  the  property,  which  appellants'  agents,  Howe  &  Co.  refused 
to  pay,  but  offered  to  deliver  it  to  him  as  it  then  was,  which 
he  refused  to  receive,  demanding  only  its  value. 

The  conversion  dates  back  to  about  the  17th  of  June,  when 
the  carriage  reached  Chicago,  and  the  demand  was  made  for 
it,  and  on  offering  to  pay  the  charges  agreed  upon.  It  certainly 
would  have  been  competent  for  appellee,  under  the  circum- 
stances, to  have  sued  out  his  writ  of  replevin  for  the  carriage, 
as  he  became  then  entitled  to  the  possession  of  it.  We 
understand  such  proof  would  sustain  an  action  of  trover.  It 
could  be,  certainly,  no  satisfaction  to  appellee  to  receive  such 
parts  of  the  carriage  as  remained  after  the  fire.  They  were 
the  irons,  probably,  of  the  vehicle,  and  injured  by  the  fire. 
To  tender  them  on  a  demand  for  a  costly  carriage  which  they 
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had  in  tlieir  possession,  and  refused  to  deliver  to  the  owner 
when  demanded,  would  be  unreasonable. 

That  there  was  a  conversion  of  the  property  under  the  facts 
proved,  it  is  only  necessary  to  refer  to  some  of  the  cases  cited 
by  appellants.  In  Hill  v.  Cook,  1  Comst.  522,  it  was  held,  a 
demand  and  refusal  were  evidence  of  a  conversion,  but  might 
be  repelled  by  showing  that  a  compliance  with  the  demand 
was  impossible.  In  Yale  v.  Sanders,  16  Yerm.  243,  the  court 
said  a  defendant  in  trover  would  not  be  found  guilty  of  a 
conversion  of  the  property,  upon  evidence  merely  of  a  demand 
and  refusal,  unless  the  property  was,  in  some  way,  subject  to 
his  control.  This  carriage  was  in  that  condition.  Howe  & 
Co.  were  the  agents  of  appellants  to  deliver  goods  carried  by 
them.  So,  in  Taylor  et  al.  v.  Honall,  4  Blackf.  317,  the  well- 
known  rule  was  announced,  to  support  the  action  of  trover 
there  must  be  proof  of  property  in  the  plaintiff,  possession  to 
have  been  in  the  defendant,  and  a  conversion  by  the  defend- 
ant, and  the  gist  of  the  action  being  the  conversion,  unless  the 
defendant  has  had  the  actual  or  virtual  possession  of  the 
goods,  he  cannot  be  charged  with  a  conversion  to  his  own  use. 
The  application  of  the  case  from  this  court,  Byrne  v.  Stout, 
15  111.  180,  is  not  perceived.  It  is  cited  under  the  head  of  an 
offer  to  return  the  carriage  in  its  damaged  condition.  There, 
the  hog  being  troublesome  to  defendant,  he  castrated  it,  and 
turned  it  loose,  and  it  was  afterwards  found  dead.  The  court 
say,  castrating  a  scrub  male  hog  running  among  one's  stock  is 
not  such  proof  of  a  change  of  property  as  to  be  evidence  of  a 
conversion  or  appropriation  to  plaintiff's  (defendant  below) 
use.  Appellants'  counsel  may  perceive  the  pertinency  of  this 
case.     "We  do  not. 

The  law  of  this  case  is  fully  stated  in  the  first  instruction 
given  in  the  case  of  Hale  et  al.  v.  Barret  et  al.  26  111.  195. 
That  instruction  is  substantially  this  :  If  the  lathe  in  contro- 
versy was  the  property  of  the  plaintiff,  and  the  defendant 
had  the  possession  of  it,  and  the  plaintiff  demanded  the  lathe, 
and  defendant,  without  right,  refused  to  deliver  it,  that  was 
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evidence  of  a  conversion  by  the  defendant  of  the  lathe  to 
his  own  use.  The  same  facts  appear  in  this  case,  and  con- 
stitute a  conversion  of  the  carriage  on  the  17th  of  June,  1867. 

And  this  case  disposes  also  of  the  question  of  interest, 
raised  by  appellants  here,  for  it  was  there  held,  the  eighth 
instruction,  directing  the  jury  to  allow  interest  on  the  value 
of  the  lathe  from  the  time  of  the  demand,  was  proper,  and 
see  also  G.  &  JV.  W.  M.  R.  Go.  v.  Ames,  40  ib.  249. 

The  objection  that  the  verdict  is  too  large  by  twelve  dollars 
and  thirty-four  cents,  is  predicated  in  a  w^rong  assumption  of 
time  from  which  interest  should  be  calculated.  If  calculated 
from  the  day  of  the  demand,  as  it  should  be,  to  the  day  of 
trial,  it  will  be  found  the  finding  is  not  too  large. 

In  the  language  of  this  court,  in  the  case-  of  Bissel  et  al.  v. 
Price.  16  111.  409,  these  associations,  for  the  transportation  of 
goods,  are  a  great  public  convenience,  if  properly  and  honor- 
ably conducted ;  while,  on  the  other  hand,  their  position 
enables  them  to  practice  a  constant  system  of  peculation, 
oppression,  fraud  and  injustice,  when  there  is  a  disposition  to 
pursue  such  a  course,  to  which  individuals  are  often  inclined 
to  submit,  rather  than  vindicate  their  rights  at  a  cost  and 
trouble  greater  than  the  amount  suffered  by*  the  wrong  perpe- 
trated ;  and  while  it  is  the  duty  and  the  policy  of  the  courts 
and  of  the  law  to  protect  these  forwarders  and  carriers  when 
they  have  acted  fairly,  justly,  and  in  good  faith,  so,  on  the 
other  hand,  they  cannot  be  too  strict  in  visiting  them  with 
the  most  exemplary  judgments,  whenever  a  disposition  is 
evinced  to  prey  upon  those  whom  they  suppose  at  too  great  a 
distance  to  protect  their  rights,  or  prefer  to  submit  to  the 
injustice  rather  than  the  expense  of  a  prosecution. 

In  the  light  of  these  remarks,  appellee  is  entitled  to  com- 
mendation for  instituting  and  prosecuting  this  action,  and 
resisting  an  extortionate  demand. 

The  judgment  of  the  court  below  is  in  all  things  affirmed. 

Judgment  affirmed. 
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Heney  H.  Shufeldt 

v. 

Johk  S.  Sutphen. 


Assignor — insolvency  of  maker.  In  an  action  against  the  assignor  of  a 
note  for  $1000,  where  it  was  sought  to  recover  on  the  ground  of  the  insol- 
vency of  the  maker,  and  that  a  suit  against  him  would  have  been  unavail- 
ing, it  appeared  the  maker  had  some  fine  oil  paintings,  a  fine  library  which 
filled  two  large  book  cases,  worth  $150  to  $200  each,  and  furniture  worth 
$2500  to  $3000 :  Held,  the  assignor  was  not  liable,  although  the  maker  may 
have  been  heavily  in  debt. 


Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gaby,  Chief  Justice,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Story  &  King,  for  the  appellant. 

Messrs.  Goudy  &  Chandler,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  : 

We  are  obliged  to  reverse  this  judgment  because  the  verdict 
is  clearly  against  the  evidence.  It  was  incumbent  on  the 
plaintiff  td^rove  a  suit  against  the  maker  of  the  note  would 
have  been  unavailing,  but  the  witness  called  by  him  for  that 
purpose  showed  it  would  not  have  been.  The  note  matured 
May  1,  1867.  The  witness  testified  the  maker  of  the  note 
kept  house  in  Chicago  in  1866  and  1867,  and  had  handsome 
furniture,  some  fine  oil  paintings,  and  a  fine  library  which,  the 
witness  says,  filled  two  large  book  cases,  worth  $150  to  $200 
each.  He  thinks  the  furniture  was  worth  $2500  to  $3000. 
He  says  the  horse  and  carriage  which  the  maker  of  the  note 
also  owned,  may  have  been  sold  before  May,  1867,  though  he 
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can  not  state  positively,  but  it  does  not  appear  what  has 
become  of  the  furniture  and  library  further  than  that  after  the 
owner  ceased  to  keep  house  he  stored  his  furniture.  For  aught 
that  appears  in  the  record  he  owned  this  furniture  and  library 
at  the  time  of  the  trial. 

On  this  evidence  the  jury  were  not  justified  in  finding  that 
a  suit  against  him  would  have  been  unavailing,  although  he 
may  have  been  heavily  in  debt.  The  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


City  of  Chicago 

v. 

Charles  Langlass  et  ux. 

Vindictive  damages — negligence  of  municipal  corporations.  In  actions 
against  a  city  to  recover  damages  for  injuries  occasioned  by  neglect  of  the  offi- 
cers or  employees  to  keep  the  streets  or  sidewalks  in  proper  repair,  compen- 
satory damages  only  should  be  given.  Vindictive  or  punitive  damages  can 
not  be  recovered  against  a  municipal  corporation.  *  - 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

Mr.  S.  A.  Irvin  and  Mr.  H.  Davis,  for  the  appellant. 

Messrs.  Walker  and  Dexter,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

*See  also,  City  of  Chicago  v.  Martinet  ux.  49  111.  341. 


1869.]  City  of  Chicago  v.  Langlass  et  ux.  257 

Opinion  of  the  Court. 

This  action  was  brought  by  appellees  to  recover  for  injuries 
sustained  by  Mary  Langlass,  in  falling  from  the  sidewalk  at 
the  northeast  corner  of  Union  and  Lake  streets,  in  the  city  of 
Chicago.  On  the  trial  in  the  court  below,  the  jury  found  the 
issues  for  appellees,  and  assessed  their  damages  at  the  sum  of 
$4750.  A  motion  for  a  new  trial  was  overruled,  and  the  court 
rendered  judgment  on  the  verdict,  and  the  city  has  appealed 
the  case  to  this  court,  and  assigns  various  errors. 

It  appears  from  the  evidence  that  Mary  Langlass,  one  of  the 
appellees,  with  her  daughter,  on  the  evening  of  the  24th  of 
December,  1867,  between  eight  and  nine  o'clock,  while  passing 
along  Union  street  at  its  intersection  with  Lake  street,  slipped  or 
fell  from  the  sidewalk  to  the  ground  below,  a  distance  of  some 
six  feet,  and  received  serious  injuries.  The  daughter  says,  that 
as  they  turned  the  corner,  her  mother  suddenly  fell,  and  she 
heard  her  scream,  but  it  was  so  dark  she  could  not  see  her. 
The  evidence  shows  that  at  this  intersection,  Lake  street  is  six 
feet  above  the  level  of  Union,  owing  to  the  difference  in  grade  ; 
that  the  sidewalk  on  the  east  side  of  Union  street,  extending 
north  from  Lake  street,  was  but  some  four  feet  in  width,  and 
descended  quite  abruptly  from  Lake  street,  until  it  reached  the 
level  of  Union  street,  some  twenty-five  or  thirty  feet  north  of 
its  intersection  with  Lake  street,  the  descent  being  six  feet  in 
that  distance. 

It  also  appears  that  there  was  an  open  space  between  this 
sidewalk  and  a  building  on  the  north-east  corner  of  Lake  and 
Union  streets,  some  four  feet  in  width;  that  this  sidewalk 
was  not  protected  by  railing  or  guards,  to  prevent  persons 
from  stepping  to  the  ground  below,  a  distance  of  six  feet ;  that 
there  was  some  ice  on  the  sidewalk  on  Union  street  at  the  time, 
and  there  were  cleats  nailed  across  this  inclined  plane  or  side- 
walk, which  extended  to  within  about  a  foot  of  the  east  edge 
thereof;  that  the  weather  was  cold,  the  night  dark  and  the 
ground  frozen. 

It  appears  that  Mrs.  Langlass,  as  she  was  in  the  act  of  turn- 
ing north  to  go  on  Union  street,  fell  as  before  stated,  and  struck 
17— 52nd  111. 
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upon  her  head.  It  appears  that  there  was  a  lighted  lamp  at 
the  corner  of  Lake  and  Union  streets,  but  the  daughter  tes- 
tifies that  it  was  so  dark  that  she  was  unable  from  above  to  see 
her  mother  on  the  ground  below.  We  are  not  able  to  say  from 
the  evidence  that  Mrs.  Langlass  was  guilty  of  negligence,  or 
that  the  city  had  observed  due  care  in  rendering  this  public 
thoroughfare  safe  for  the  passage  of  pedestrians  in  the  night 
time.  But  the  question  presents  itself,  whether  the  damages 
found  by  the  jury  were  excessive. 

That  the  injuries  received  by  Mrs.  Langlass  were  serious, 
there  seems  to  be  no  doubt,  and  that  she  has  been,  and  was  at 
the  trial  below,  somewhat  disabled,  seems  to  be  established  by 
the  evidence.  But  to  justify  a  verdict  of  the  amount  found  in 
this  case,  the  injuries  should  be  of  no  ordinary  character.  It 
appears  that  she  walked  home,  with  the  assistance  of  the  wit- 
ness Cassler.  Dr.  Marsh  seemed  to  think  that  the  principal 
injury  was  a  wound  on  the  skull,  but  not  a  fracture  at  the  first 
examination,  but  some  two  months  later  discovered  curvature 
of  the  spine  ;  erysipelas  set  in,  and  seemed  to  render  the  symp- 
toms alarming  for  some  days.  He  also  states  that  he  believed 
her  back  was  seriously  injured ;  that  she  had  a  slight  curva- 
ture of  the  spine. 

Dr.  Allen,  another  of  appellees'  witnesses,  who  was  called 
in  consultation  with  Dr.  Marsh,  testifies  that  the  erysipelas 
caused  the  unusual  swelling  of  the  head,  but  there  was  no  con- 
tusion on  the  back.  Appellant  called  two  surgeons  of  admit- 
ted ability,  who  state  that  it  is  uncertain  whether  the  curvature 
was  produced  by  the  fall.  Dr.  Powell  gives  it  as  his  opinion 
that  had  such  been  the  case,  it  would  have  been  impossible  for 
Mrs.  Langlass  to  have  walked  the  distance  of  six  blocks  ;  that 
a  slight  curvature  as  this  was  described  by  Dr.  Marsh  would 
not  in  the  slightest  interfere  with  a  person  in  performing  ordi- 
nary labor,  or  indicate  an  incapacity  to  perform  manual  labor. 
And  on  his  cross  examination  he  says  that  half  of  the  work- 
ing people  have  slight  curvature  of  the  spine,  And  he  con- 
cludes that  it  is  not  probable  there  was  any  injury  to  the  spine 
from  the  fall. 
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Again,  Dr.  Bogue  says,  that  slight  curvatures  of  the  spine  do 
not  interfere  with  the  power  to  perform  manual  labor.  He 
also  thinks  the  fact  that  Mrs.  Langlass  walked  several  blocks 
immediately  after  the  fall,  is  evidence  that  the  spine  was  not 
injured  by  the  fall.  He  infers,  from  the  fact  that  the  curva- 
ture was  not  discovered  by  the  attending  physician  for  nearly 
two  months  after  the  accident,  that  it  existed  previous  to  that 
time. 

The  attending  physicians  do  not  assert  with  any  degree  of 
certainty  that  the  curvature  was  the  consequence  of  the  fall, 
but  seem  to  entertain  that  opinion.  "We,  after  a  careful  exami- 
nation of  the  evidence,  are  not  prepared  to  say  that  Mrs.  Lang- 
lass is  permanently  disabled,  or  if  so,  to  any  considerable  extent. 
She  must  have  suffered  much  pain  from  the  erysipelas,  and, 
perhaps,  from  some  nervous  derangement  consequent  upon  the 
fall,  and  if  occasioned  by  the  negligence  of  the  officers  of  the 
city  in  grading  or  improving  the  streets,  then  she  should  be 
permitted  to  recover  reasonable  compensation,  sufficient  to 
cover  all  expenses  attending  her  sickness,  and  for  loss  of  time 
and  for  pain  from  the  injury,  and  any  permanent  injury. 

But  in  fixing  the  compensation  the  jury  have  no  right  to 
give  vindictive  or  punitive  damages,  against  a  municipal  cor- 
poration. Against  such  a  body  they  should  only  be  compen- 
satory, and  not  by  way  of  punishment.  This  seems  to  us  to 
be  a  very  large  verdict,  in  fact  largely  beyond  a  compensation 
for  the  loss  and  suffering  and  permanent  injury.  We  must 
conclude  that  the  jury  have  given  exemplary  damages,  and  that 
the  case  should  be  submitted  to  another  jury.  The  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  Chicago,  Burlington  &  Quincy  Railroad  Company 

v. 
Leannah  L.  Dunn. 

1.  Makmed  women—  what  is  "  property,'"  within  tU  act  of  1861.  The 
right  of  action  accruing  by  reason  of  personal  injuries  received  by  a  mar- 
ried woman  from  the  negligence  of  a  railroad  company,  is  property,  and 
coming  to  her  from  a  source  other  than  her  husband,  and,  in  good  faith,  it 
is  her  separate  property,  and  comes  under  the  operation  of  the  act  of  1861. 

2.  SxMM—w7iether  a  married  woman  may  sue  alone  for  such  injuries.  Such 
right  of  action  being  the  separate  property  of  the  wife,  she  may  sue  alone 
to  recover  damages  for  the  injury  received. 

3.  Same— power  of  the  husband  in  respect  thereto.  The  right  of  action  in 
such  case  being  in  the  wife,  the  husband  cannot,  without  her  consent, 
adjust  it  or  release  it. 

4.  But  where  an  action  for  the  same  cause  had  been  commenced  in  the 
joint  names  of  the  husband  and  wife,  and  the  former  compromised  the  suit, 
and  entered  into  an  agreement  to  dismiss  it,  and  release  the  cause  of  action 
upon  receiving  a  certain  sum  from  the  defendant,  it  appearing  that  in  so 
doing  the  husband  acted  as  the  agent  of  the  wife,  it  was  held  such  release 
operated  as  a  bar  to  a  subsequent  action  brought  in  her  own  name. 

5.  Construction  of  statutes.  The  rule  in  construing  remedial  stat- 
utes, though  it  may  be  in  derogation  of  the  common  law,  is,  that  every 
thing  is  to  be  done  in  advancement  of  the  remedy  that  can  be  done  consist- 
ently with  any  fair  construction  that  can  be  put  upon  it. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Frost  &  Tunnicliff,  Mr.  G.  C.  Lanphere  and 
Mr.  A.  M.  Craig,  for  the  appellants. 

Messrs.  Kitchell  &  Arnold,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court  • 
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An  injury  having  resulted  to  the  plaintiff  in  this  action, 
Leannah  Dunn,  by  the  locomotive  of  the  defendants,  at  a  street 
crossing  in  the  town  of  Galesburg,  her  husband,  Marvin  R. 
Dunn,  jointly  with  herself,  brought  an  action  to  recover 
damages  therefor,  in  the  circuit  court  of  Knox  county,  at  the 
June  term,  1867.  At  the  same  term  a  similar  action  was 
brought  against  the  railroad  company,  by  George  E.  Dunn, 
suing  by  Reuben  Hawk,  his  next  friend,  for  an  injury 
received  at  the  same  time,  by  the  same  locomotive.  Pending 
these  actions,  and  at  the  June  term,  1867,  the  following  agree- 
ment was  entered  into :  "  It  is  agreed  that  the  Chicago, 
Burlington  &  Quincy  Railroad  Company  will  pay  to  Marvin 
R.  Dunn,  Leannah  Dunn  and  George  E.  Dunn,  the  sum  of 
one  thousand  dollars  within  three  days  from  this  date,  or  as 
soon  as  the  said  M.  R.  Dunn  can  attend  to  it,  and  upon  pay- 
ment of  the  same,  the  above  suits  against  the  said  railroad 
company  are  to  be  dismissed,  and  the  said  plaintiffs  are  to  give 
the  said  company  receipts  in  full  of  all  damages.  June  1, 
1867." 

M.  R.  Dunn,  on  the  3d  of  June,  executed  to  the  company 
a  receipt  for  the  amount  specified  in  this  agreement. 

At  the  February  term,  1868,  Leannah  Dunn  commenced 
her  action  in  the  Knox  circuit  court,  to  recover  damages  for 
the  same  injuries  which  were  the  subject  matter  of  the  suit  in 
which  she  and  her  husband  were  plaintiffs,  and  compromised 
by  the  payment  to  her  husband  of  one  thousand  dollars,  in 
pursuance  of  the  above  agreement. 

To  this  action  the  defendants  pleaded  the  above  agreement, 
and  claimed  that  the  payment  of  this  money  was  in  full  satis- 
faction and  discharge  of  the  grievances  in  the  declaration 
mentioned,  and  which  M.  R.  Dunn  accepted  in  full  discharge 
and  satisfaction,  and  dismissed  the  suit. 

To  this  plea  the  plaintiff  put  in  six  replications,  admitting 
the  identity  of  the  cause  of  action,  but  denying  that  she 
accepted  the  money  in  satisfaction  of  her  cause  of  action. 
She  further  replied  that  the  first  suit  was  instituted  and  carried 
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on  by  her  husband,  at  his  own  option,  without  consultation 
with  her  and  without  her  authority  and  consent;  that  she  did 
not  authorize  the  commencement  or  settlement  of  that  suit 
by  her  husband  ;  that  the  same  was  done  for  his  sole  benefit, 
and  that  she  has  never  received  any  part  of  the  said  mone}^. 

The  sixth  replication  alleged  that  the  money  paid  to  M.  R. 
Dunn  in  satisfaction  of  the  grievances  complained  of  was  paid 
to  him  upon  consideration  that  she,  the  plaintiff,  should  accept 
the  same  and  acknowledge  the  receipt  thereof  by  proper  receipt 
executed  to  the  defendants,  which  she  refused  to  do,  and  did 
not  accept  the  money,  or  any  part  thereof. 

Issues  were  made  up  on  these  allegations,  and  there  was  a 
trial  by  jury,  and  a  verdict  for  plaintiff  of  two  thousand  nine 
hundred  and  thirty-three  dollars  and  thirty-three  cents  in 
damages. 

A  motion  for  a  new  trial  was  overruled,  and  a  judgment 
rendered  on  the  verdict. 

To  reverse  this  judgment,  the  defendants  bring  the  record 
here  by  appeal,  and  assign  various  errors. 

The  principal  point  made  on  the  record  is  as  to  the  effect  of 
the  agreement  of  June  1,  1867,  and  of  the  receipt  by  M.  R. 
Dunn  of  June  3d,  of  one  thousand  dollars.  The  question  is, 
do  they  bind  this  plaintiff  and  bar  her  action  ?  . 

Another  question  made  is,  as  to  the  right  of  the  plaintiff  to 
maintain  this  action  in  her  own  name. 

As  to  this  question,  it  is  conceded,  by  the  common  law,  she 
could  not  maintain  it. 

Appellee's  counsel  contend  that  the  act  of  1861,  called  "the 
married  woman's  act,"  has  so  changed  the  common  law,  in 
respect  to  femes  covert,  as  to  authorize  the  action  by  the  wife 
alone. 

The  act  of  1861  was  evidently  designed  to  relieve  married 
women  from  some  of  the  disabilities  the  common  law  had,  for 
centuries,  imposed  upon  them.  By  force  of  that  law,  the 
maxim  obtained,  that  husband  and  wife  are  one  person,  and 
although  property  be  the  wife's,  the  husband  is  the  keeper  of 
it,  being  the  head  of  the  wife.     Co.  Lit.  112. 
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These  maxims  were  law  in  this  State  up  to  the  comparative 
modern  date  of  February  21,  1861,  at  which  time  it  was 
enacted  by  the  Legislature  that  "  all  the  property,  both  real 
and  personal,  belonging  to  any  married  woman  as  her  sole  and 
separate  property,  or  which  any  woman  hereafter  married 
owns  at  the  time  of  her  marriage,  or  which  an}^  married 
woman,  during  coverture,  acquires,  in  good  faith,  from  any 
person  other  than  her  husband,  by  descent,  devise,  or  other- 
wise, together  with  all  the  rents,  issues,  increase  and  profits 
thereof,  shall,  notwithstanding  her  marriage,  be  and  remain, 
during  coverture,  her  sole  and  separate  property,  under  her 
sole  control,  and  be  held,  owned,  possessed  and  enjoyed  by 
her  the  same  as  though  she  was  sole  and  unmarried  ;  and 
shall  not  be  subject  to  the  disposal,  control  or  interference  of 
her  husband,  and  shall  be  exempt  from  execution  or  attach- 
ment for  the  debts  of  her  husband." 

The  rule  in  construing  remedial  statutes,  though  it  may 
be  in  derogation  of  the  common  law,  is,  that  everything  is  to 
be  done  in  advancement  of  the  remedy  that  can  be  done 
consistently  with  any  fair  construction  that  can  be  put  upon  it. 

Impressed  with  the  force  of  this  canon  of  interpretation, 
this  court,  soon  after  the  enactment  of  this  statute,  not  in 
terms  giving  to  the  wife  the  power  to  sue  alone  in  matters 
affecting  her  separate  property,  held  that,  to  render  the  act 
operative  and  effectual  for  the  purposes  intended  by  it,  it  was 
indispensable,  she  should  have  this  right,  and  accordingly 
sustained  an  action  of  replevin  brought  by  a  married  woman 
to  restore  to  her  the  possession  of  personal  property,  being 
her  own  separate  property,  which  had  been  seized  by  a 
constable,  on  an  execution  against  her  husband.  JEmerson 
v.  Clayton,  32  111.  493.  It  was  there  said,  the  right  to  her 
property  being  vested  in  the  wife,  by  the  statute,  it  must,  if 
the  act  is  to  be  enforced,  so  remain  until  she  consents  to  dispose 
of  it,  for  this  right  includes  full  dominion  over  it;  when  these 
rights  are  the  only  rights  affected,  on  the  well-established 
principles  of  law,  she  must  bring  suit  for  an  invasion  of  them. 
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The  legislature  designed  to  make,  and  did  make,  a  radical 
change  in  this  respect  in  the  condition  of  a  feme  covert. 
Having  the  sole  control  of  her  property,  there  is  no  necessity 
of  joining  her  husband  in  an  action  to  recover  it,  or  for  tres- 
passes upon  it.  The'  very  object  of  the  statute  was  to  keep 
her  separate  property  out  of  the  control  of  her  husband.  If 
this  were  not  so,  the  act  would  be  futile  and  of  no  effect.  The 
husband,  for  purposes  of  his  own,  might  refuse  to  join  in  an 
action  with  his  wife.  He  might  connive  with  others  to 
dispossess  her  of  her  property.  The  right  of  sole  control  over 
the  separate  property  of  the  wife  by  her,  includes  the  power 
to  do  whatever  is  necessary  to  the  effectual  assertion  and 
maintenance  of  that  right. 

If,  then,  it  can  be  established  that  the  right  of  action  for 
this  injury  to  the  wife,  is  property,  as  it  came  to  her  from  a 
source  other  than  her  husband,  and  in  good  faith,  then  it  was 
her  separate  property,  and  comes  under  the  operation  of  the 
act  of  1861.     The  statute  is  very  comprehensive — all  property. 

Chancellor  Kent,  in  his  commentaries,  says  another  leading 
distinction  in  respect  to  goods  and  chattels,  is  the  distribution 
of  them  into  things  in  possession  and  things  in  action.  The 
latter  are  personal  rights,  not  reduced  to  possession,  but  recov- 
erable by  suit  at  law.  Money  due  on  bond  or  other  contract, 
damages  due  for  breach  of  covenant,  for  the  detention  hi 
chattels  or  for  torts,  are  included  under  this  general  head  or 
title  of  things  in  action.  Comstock's  Ed.  2  Kent's  Com.  432, 
under  the  head,  u  of  the  nature  and  various  kinds  of  personal 
property." 

A  right  to  sue  for  an  injury,  is  a  right  of  action — it  is  a 
thing  in  action,  and  is  property,  according  to  this  authority. 
Who  is  the  natural  owner  of  this  right  ?  Not  the  husband, 
because  the  injury  did  not  accrue  to  him;  it  was  wholly 
personal  to  the  wife.  It  was  her  body  that  was  bruised  ;  it 
was  she  who  suffered  the  agonizing,  mental  and  physical  pain. 
Indirectly,  it  is  true,  the  husband  was  an  injured  party,  also, 
during  her    disabilities,    in    deprivation    of  his   comfort   by 


1869.]  C.  B.  &  Q.  E.  E.  Co.  v.  Dunn.  265 

Opinion  of  the  Court. 

reason  thereof,  and  by  the  further  reason  of  his  responsibili- 
ties for  the  charges  for  her  care.  For  these  he  can  undoubt- 
edly sue  and  recover  such  damages  as  he  may  prove. 

Why  is  not  this  right  of  action,  property  ?  Law  commen- 
tators of  distinguished  ability  say  it  is,  and  with  good  reason, 
speaking  according  to  well  recognized  principles.  It  is  true, 
it  is  a  right  which  cannot  be  transferred  to  another,  and  dies, 
with  the  person  entitled  to  it,  but  it  is  none  the  less  property 
in  that  person,  while  living,  which  can  be  claimed,  so  long  as 
the  bar  of  the  statute  of  limitations  can  not  be  interposed. 

Would  the  purposes  and  object  of  the  act  of  1861  be  carried 
out,  indeed,  could  they  be,  should  this  court  hold,  in  view  of 
the  decision  in  Emerson  v.  Clayton,  that  the  wife  could  not 
sue  alone  for  an  injury  to  her  person?  Suppose  she  is  slan- 
dered, and  the  husband  chooses  to  pass  the  slander  by,  though 
he  knows  his  wife  is  withering  and  agonizing  under  its  influ- 
ence? Suppose  she  is  assaulted  and  beaten,  and  the  husband, 
for  causes  satisfactory  to  himself,  but  having  no  foundation  in 
reason  or  justice,  refuses  to  prosecute  the  wrong  doer?  Can 
it  be  denied  the  wife  has,  in  both  these  cases,  a  property  in 
the  right  of  action  the  law  gives;  that  it  is  her  separate 
property,  and  that  she  acquired  it  during  coverture  ?  It  is 
conceded,  she  may  sue  for  an  injury  to  her  horse,  being 
her  separate  property,  or  bring  her  action  of  trespass  for 
despoiling  her  of  an  earring,  or  any  other  personal  ornament 
of  value,  but  for  grievous  injuries  to  her  person,  she  must 
await  the  consent  of  her  lord  and  master.  This  is  not,  in  our 
judgment,  in  accordance  with  the  spirit  of  the  act  of  1861. 

We  are  satisfied  this  right  of  action  is  property,  included  in 
the  words,  "  all  property  ;"  it  was  the  separate  property  of  the 
wife,  accpiired  during  coverture,  and  from  a  source  other  than 
her  husband,  and  she  alone  can  control  it. 

The  case  of  Burger  and  wife  v.  Belsley  et  al.  45  111.  72, 
cited  by  appellee,  is,  so  far  as  it  goes  in  this  direction,  not 
adverse  to  the  doctrine  we  have  endeavored  here  to  establish. 
That  was  an  action  of  trespass  for  personal  injuries  to  the 
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wife.  The  action  was  commenced  in  the  joint  names  of  the 
husband  and  wife,  and  after  a  separation  had  taken  place 
between  them,  the  court  would  not  allow  a  dismissal  of  the 
suit  to  her  prejudice,  or  burden  its  prosecution  by  conditions 
onerous  to  the  wife. 

The  right  of  action  being  in  the  wife,  the  question  arises, 
could  the  husband,  without  the  consent  of  his  wife,  adjust  it 
or  release  it  % 

That  he  could  not,  of  his  own  mere  motion,  release  it  or 
compromise  it,  is  undeniable,  on  principle  and  authority. 
Emerson  v.  Clayton,  supra.  This  court  has,  however,  repeat- 
edly held  that  the  husband  may  be  the  agent  of  the  wife  in 
the  management  of  her  business,  and  in  the  employment  of 
her  capital,  and  but  slight  evidence  of  such  agency  will,  ordi- 
narily, be  required. 

For  the  purpose  of  establishing  the  agency  of  the  husband 
in  bringing,  conducting  and  compromising  the  action  brought 
in  their  joint  names  against  the  railroad  company,  appellants 
proved  that  the  husband  had,  on  a  former  occasion,  instituted 
a  suit  in  the  name  of  himself  and  wife  for  the  recovery  of 
some  property  belonging  to  the  latter,  and  prosecuted  the 
same  to  a  final  recovery,  he  acting  as  the  agent  of  his  wife, 
and  in  the  prosecution  of  that  suit,  had  employed  the  services 
of  the  attorney,  who,  as  attorney  of  appellants,  had  effected 
the  compromise  of  the  suit  in  which  the  agreement  in  ques- 
tion was  made.  This  attorney  had,  therefore,  good  ground 
for  supposing,  inasmuch  as  the  husband  had  acted  as  the 
agent  of  his  wife  in  prosecuting  the  suit  in  which  he  was  attor- 
ney and  counsel  for  them,  that  the  agreement  to  dismiss  the 
action  on  the  payment  by  the  appellants  of  one  thousand  dol- 
lars was  with  her  approbation  and  consent. 

It  is  in  proof,  that  she  knew  a  joint  action  had  been  brought 
against  appellants  for  the  injury  she  had  received ;  that  she 
made  no  objection  to  bringing  such  suit;  that  she  was  well 
informed  her  husband  was  conducting  the  suit,  employing 
attorneys  for  such  purpose,  and  it  is  clearly  to  be  inferred  she 
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knew  her  husband  was  about  to  settle  the  suit.  From  the 
close  and  confidential  relations  existing  between  them,  it  is 
next  to  impossible  she  should  not  have  known  all  about  it. 
From  all  this,  the  jury  should  have  inferred  authority  on  the 
part  of  the  husband  to  make  this  settlement  as  the  agent  of 
his  wife,  and  sustained  the  plea  of  the  defendants.  It  would 
be  the  height  of  injustice  that  the  wife  should  now  be  allowed 
to  repudiate  the  agency  of  her  husband.  She,  by  her  silence, 
when  a  word  from  her  wTould  have  prevented  it,  has  enabled 
her  husband  to  get  possession  of  a  large  sum  of  money  from 
the  defendants,  and  which  he  had  in  his  possession  more  than 
one  month  before  she  made  any  objection,  and  which  he 
still  has  in  his  possession,  which  appellants  have  paid  in  good 
faith,  and  no  portion  of  which,  so  far  as  the  record  shows,  can  be 
recovered  back.  In  conscience,  she  ought  to  be  estopped 
from  prosecuting  this  claim,  the  injury  having  been  fully 
atoned  for  by  the  defendants,  with  her  knowledge  and  con- 
sent. 

The  objection,  that  a  portion  of  the  money  paid  on  settle- 
ment was  to  be  paid  to  George  E.  Dunn,  can  not  invalidate 
the  settlement,  so  far  as  Leannah  Dunn  is  concerned.  The 
settlement  is  binding  upon  her,  through  the  agency  of  her 
husband,  irrespective  of  the  portion  which  may  be  her  due, 
on  the  adjustment  of  the  suits  by  the  several  parties  to  them. 

We  refrain  from  noticing  any  other  points  made  in  the  case. 
The  settlement  of  the  first  suit  being  with  the  knowledge  and 
consent  of  this  plaintiff,  the  second  special  plea  of  defendants 
being  sustained,  bars  her  action. 

The  finding  of  the  jury  is  against  the  weight  of  evidence, 
and  a  new  trial  must  be  had,  and  for  that  purpose  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  Forsythe 

v. 

John  L.  Beveridge. 

Attorney's  fees — lien.  An  attorney  at  law  has  no  lien  upon  a  judg- 
ment for  his  fee  in  the  litigation  resulting  in  its  recovery. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Goudy  &  Chandler,  for  the  appellant. 

Messrs.  Hurd,  Booth  &  Kreamer,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Hurd,  Booth  and  Kreamer,  as  attorneys  of  Ainsworth, 
obtained  a  judgment  in  the  superior  court  of  Chicago,  against 
Turner  and  Nichols.  The  judgment  was  assigned  to  Forsythe, 
the  appellant  herein,  and  the  money  having  been  collected  by 
Beveridge,  the  sheriff,  and  appellee  herein,  Forsythe  seeks  a 
rule  upon  him  for  its  payment.  This  is  resisted  by  Hurd,  Booth 
and  Kreamer,  who  claim  an  attorney's  lien  upon  the  judg- 
ment, to  the  extent  of  their  fees  in  the  litigation  resulting  in  its 
recovery.  The  superior  court  sustained  their  claim,  and  direc- 
ted the  money  to  be  paid  into  court,  there  to  remain  until  the 
amount  of  their  fees  could  be  settled  by  a  jury.  The  ques- 
tion for  our  determination  is,  whether,  in  this  State,  a  lien  of 
this  character  exists. 

An  analogous,  though  not  identical,  question  was  decided  by 
this  court  in  Humphrey  v.  Browning,  46  111.  477,  which  had 
not  been  reported  when  this  case  was  decided  in  the  court 
below.     The  question  there  was,  whether  such  a  lien  existed 
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on  land  recovered  in  an  action  of  ejectment.  We  held  it  did 
not,  and  said  this  lien  should  be  recognized  as  applying  to  the 
judgment  itself,  only  when  statutes  or  rules  of  court  allowed 
specific  fees  taxable  as  costs.  The  opinion  in  that  case  com- 
ments on  nearly  all  the  authorities  cited  by  counsel  in  the 
present  case,  and  it  is  unnecessary  again  to  review  them. 

In  addition  to  those  authorities,  counsel  for  appellee  cite 
Eowey  v.  Second  Avenue  fi.  R.  Co.  18  N".  Y.  368,  and  War- 
field  v.  Campbell,  38  Ala.  527,  both  which  cases  fully  sustain 
their  position. 

The  result  of  a  review  of  the  authorities  is  briefly  this  :  In 
England,  no  precedent  has  been  quoted,  and  probably  none 
can  be,  in  which  a  lien  has  been  claimed  to  a  greater  extent 
than  the  taxable  costs  and  disbursements.  We  are  not  able  to 
speak  with  confidence  as  to  the  extent  to  which  these  costs  and 
disbursements  may  go,  but  from  our  understanding  of  the 
English  practice,  we  suppose  it  must  often  happen  that  attor- 
neys advance  from  their  own  pockets,  in  counsel  fees,  a  far 
larger  sum  than  they  are  allowed  to  tax  as  costs,  and  yet  we 
hear  of  no  lien  being  claimed  upon  the  judgment  for  such 
extra  counsel  fees. 

In  this  country  there  is  great  conflict  of  authorities.  New 
York,  Alabama,  Georgia  and  Florida,  are  among  the  States  in 
which  it  has  been  distinctly  held  that  the  lien  exists,  even 
where  the  compensation  of  an  attorney  is  upon  the  principle 
of  a  quantum  meruit.  In  Yermont,  New  Hampshire,  Pennsyl- 
vania, Indiana  and  Missouri,  the  contrary  rule  is  held.  Other 
States  have  shown  an  inclination,  some  to  one  rule,  some  to 
the  other. 

In  this  conflict  of  cases  it  can  hardly  be  said  there  is  a  deci- 
ded preponderance  of  authorities  on  one  side  or  the  other,  and 
we  must  regard  ourselves  as  quite  at  liberty  to  adopt  that  rale 
which  we  think  the  more  reasonable  artd  just.  On  this  ques- 
tion we  have  but  little  doubt.  When  it  is  said,  as  it  is  in  some 
of  the  cases  cited  by  appellee,  that  there  is  no  reason  why  the 
lien   should  be   allowed   in   cases   where  the  attorney's  fees 
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are  fixed,  and  form  a  part  of  the  taxed  costs,  and  not  allowed 
when  such  fees  rest  wholly  in  a  contract,  express  or  implied, 
they  seem  to  us  wholly  to  beg  the  question. 

In  the  first  place,  where  the  fees  are  taxable,  they  are  made 
a  part  of  the  judgment,  and  though  recovered  in  the  name  of 
the  successful  party,  yet,  as  they  really  belong  to  his  attorney, 
there  is  no  reason  why  the  court  should  not  protect  and  enforce 
his  claim.  Although  this  is,  for  convenience,  called  a  lien,  yet  as 
remarked  by  the  supreme  court  of  New  Hampshire,  in  Wright 
v.  Cobleigh,  1  Foster,  341,  as  there  is  no  possession,  it  is  not  so 
much  a  strict  common  law  lien,  like  that  which  an  attorney 
has  upon  papers  or  money  in  his  hands,  as  an  equitable  owner- 
ship in  a  certain  part  of  the  judgment;  and  as  the  judgment 
is  indivisible,  this  equity  is  recognized  as  the  paramount  claim 
upon  its  proceeds.  Persons  dealing  with  the  judgment  creditor 
do  so  with  notice  of  the  existence  of  the  equity  and  its  extent. 
But  very  different  is  it  where  the  fees  are  not  taxable,  and 
rest  solely  upon  express  or  implied  contract,  as  in  this 
State.  In  that  case  they  do  not  form  a  part  of  the  judgment. 
The  successful  party  recovers  from  the  other  side  no  part  of 
the  fees  for  which  he  has  become  liable  to  his  attorney.  The 
latter,  therefore,  has  no  equitable  ownership  in  any  portion  of 
the  judgment.  No  part  of  it  represents  the  value  of  his 
services,  and  he  has  no  equity  in  it  which  the  court  can  be 
asked  to  protect. 

But  besides  this  distinction,  there  is  another  of  quite  a  dif- 
ferent character,  but  entitled  to  great  weight.  "Where  the  fees 
are  fixed  by  law  or  rule  of  court,  and  taxed,  the  attorney  can 
exercise  no  unreasonable  power  over  his  client  by  means  of  this 
so-called  lien.  The  amount  of  the  attorney's  interest  in  the 
judgment  being  easily  determinable,  the  owner  of  the  judg- 
ment can  deal  with  it  as  he  would  with  any  other  chose  in 
action  in  which  another  person  has  a  limited  and  fixed  inter- 
est. There,  is  little  room  for  controversy  between  the  client 
and  his  attorney,  and  if  the  sheriff  collects  the  money  on  exe- 
cution, he  can  ascertain  the  amount  of  taxed  costs,  and  need 
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only  retain  for  the  attorney  tins  amount.  But  suppose  we 
hold  this  lien  exists  on  the  principle  of  a  quantum  meruit. 
What  would  be  the  result?  A  plaintiff  obtains  against  a  sol- 
vent defendant  a  judgment  for  a  large  amount.  His  attorney 
demands  an  exorbitant  fee.  The  client  demurs  to  the  payment, 
and  the  attorney  informs  him,  until  his  fees  are  paid,  he  can 
himself  receive  none  of  the  fruits  of  his  own  judgment.  If 
the  money  is  in  the  sheriff's  hands,  that  officer  would  not  dare, 
without  indemnity,  to  pay  any  part  of  it  over,  as  he  could  not 
tell  what  sum  might  be  allowed  for  fees.  The  client,  then,  is 
in  this  dilemma  :  He  must  either  submit  to  the  payment  of 
an  unreasonable  fee,  or  he  must  go  for  an  indefinite  time  with- 
out the  use  of  his  money,  which  may  be  of  vital  importance 
to  him,  and  must  engage  in  new  and  expensive  litigation  with 
his  own  counsel,  with  whom  his  relations  had  been  confiden- 
tial, and  towards  whom  he  would  be  very  unwilling  to  take  a 
hostile  position. 

In  our  opinion,  it  is  not  the  policy  of  our  law  to  place  attor- 
ney and  client  in  this  position.  We  cannot  consent  to  a  rule 
which  would  lodge  in  the  attorney's  hands  a  power  that  might  be 
so  unreasonably  and  unjustly  exercised,  and  which  is  not  neces- 
sary to  his  protection.  Honorable  in  their  relations  with  their 
clients,  as  members  of  the  bar,  as  a  general  rule,  undoubtedly 
are,  it  must  be  admitted  there  are  those  by  whom  this  power 
would  be  abused.  It  is  of  course  desirable  "  that  a  party 
should  not  run  away  with  the  fruits  of  a  cause  without  satis- 
fying the  legal  demand  of  his  attorney,"  as  said  by  Lord 
Kenyon  in  Read  v.  Dupper,  6  Term  362,  but  if  we  establish 
the  principle  here  contended  for,  there  would  be  cases  in  which 
a  very  unreasonable  portion  of  the  fruits  would  be  demanded 
by  the  attorney,  and  collected  under  the  pressure  he  could 
bring  to  bear  upon  his  client.  For  the  fifty  years  that  Illinois 
has  been  a  State,  our  profession  has  thriven  in  worldly  goods, 
and  its  members  have  been  the  trusted  leaders  of  society, 
without  asking  for  the  establishment  of  this  rule,  or  deeming 
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it  needful  for  their  protection,  and  in  our  opinion  its  establish- 
ment would,  in  the  end,  bring  discredit  upon  the  profession 
at  large,  through  its  abuse  in  the  hands  of  the  unprincipled  and 
avaricious. 

The  judgment  is  reversed  and  the  cause  remanded.  The 
superior  court  will  enter  a  rule  requiring  the  sheriff  to  pay 
over  the  money  to  Forsythe. 

Judgment  reversed. 


Daniel  T.  Elston  et  al. 

9  »• 

Caroline  Kennicott  et  al. 


1.  Pkactice — time  within  which  to  object  to  admissibility  or  sufficiency  of 
evidence.  While  it  is  the  rule  that  the  admissibility  of  evidence  cannot  be 
questioned,  for  the  first  time,  in  the  appellate  court,  yet  the  sufficiency  of 
the  evidence  to  prove  the  issues  may  be  questioned  at  any  time  and  in  all 
courts. 

2.  Former  decision — how  far  conclusive.  Where  a  case  has  been  deter- 
mined in  an  appellate  court,  and  remanded  for  further  proceedings,  upon  ti 
second  appeal  the  former  decision  will  be  deemed  conclusive  of  the  questions 
then  presented ;  but  if,  upon  the  new  trial  below,  further  and  material  evi- 
dence be  introduced,  a  new  case  is  presented,  so  as  to  require  the  appellate 
court  to  consider  the  additional  evidence  in  connection  with  that  previously 
before  the  court,  and  to  decide  the  case  upon  all  the  evidence  thus  appear- 
ing in  the  record. 

3.  Parol  evidence — payment  of  taxes.  It  is  the  settled  rule  of  this 
court,  that  payment  of  taxes  may  be  proved  by  parol,  and  receipts  therefor 
may  be  explained  or  contradicted. 

4.  Evidence — sufficiency  thereof,  as  to  payment  of  taxes.  On  the  trial 
of  a  cause  in  which  a  party  relied  upon  the  bar  of  the  limitation  act  of 
1839,  a  prior  owner  of  the  premises  testified  explicitly  that  he  paid  all  the 
taxes  thereon  every  year  during  the  time  he  owned  it,  being  more  than 
seven  years.  On  a  second  trial,  the  same  witness  testified  that  he  only 
remembered  the  amount  of  the  several  payments  as  shown  by  the  receipts, 
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nor  did  he  know  otherwise  that  the  entire  amount  due  was  paid.  But  the 
court  considered  the  testimony  given  on  the  second  trial,  in  connection  with 
that  on  the  first  trial,  when  the  witness  proved  the  name  of  the  person  who 
paid  the  taxes,  the  lot  on  which  they  were  paid,  and  that  they  were  paid 
each  and  every  year  during  the  time.  The  evidence,  taken  all  together, 
was  sufficient  to  show  the  payment. 

5.  Even  if  a  tax  receipt  is  for  a  less  sum  than  that  extended  on  the  col- 
lector's warrant  against  the  property,  that  is  not  conclusive  upon  the  ques- 
tion whether  all  the  taxes  were  paid ;  and  when  it  appears  the  person  to 
whom  the  receipt  was  given  called  on  the  collector  and  offered  to  pay  all 
the  taxes,  and  did  pay  all  that  was  claimed  to  be  due,  and  the  receipt  states 
that  the  full  amount  had  been  paid,  a  jury  may  reasonably  infer  that  the 
whole  amount  assessed  was  paid,  and  that  a  mistake  was  made  in  stating 
the  amount  in  the  receipt. 

6.  A  mistake  in  the  description  of  property  on  the  assessment  roll,  will 
not  invalidate  a  payment  of  taxes  upon  the  proper  lot,  when  it  is  correctly 
described  in  the  collector's  warrant.  The  property  being  properly  described 
in  the  warrant,  and  the  taxes  paid  according  to  such  description,  it  will  be 
presumed,  for  the  purposes  of  the  act  of  1839,  that  it  was  legally  assessed, 
and  that  the  payment  conforms  to  the  requirements  of  the  statute. 

7.  Payment  of  taxes — under  color  of  title — by  whom.  ^VVhere  a  party 
claiming  land  under  color  of  title,  conveyed  the  same,  and  on  the  next  day 
he  paid  the  taxes  for  the  current  year,  which  had  been  previously  assessed 
against  him,  and  which  he  was  legally  liable  to  pay,  it  was  held,  the  pay- 
ment would  be  regarded  as  having  been  made  under  and  subordinate  to  the 
title  he  had  conveyed,  and  would  enure  to  the  benefit  of  his  grantee. 

Appeal  from  the  Superior  Court  of  Chicago ;  the- Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Gottdy  &  Chandler,  for  the  appellants. 

Messrs.  Goodrich,  Farwell  &  Smith,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  case  was  before  us  at  a  previous  term,  and  is  reported 
in  46  111.   187.     The  judgment  was  reversed  and  the  cause 
18— 52nd  III.  < 
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remanded,  and  another  trial  had  ;  and  from  the  judgment 
then  rendered,  this  appeal  is  prosecuted.  The  parties,  by 
agreement,  submitted  the  case  to  the  court  without  the  inter- 
vention of  a  jury,  and  agreed  that  the  cause  should  be  tried 
upon  the  evidence  heard  on  the  former  trial,  together  with 
such  additional  testimony  as  either  party  might  choose  to 
introduce  on  the  trial.  The  title  under  which  each  party 
claims,  appears  in  the  case  as  reported,  and  is  therefore  not 
given  here.  We  there  discussed  the  question  whether  the 
appellees  had  color  of  title,  and  it  was  held  to  be  sufficient, 
and  we  still  so  regard  it.  No  question  arises  in  regard  to  pos- 
session. The  question  which  is  presented  is,  whether  there  is 
proof  of  the  payment  of  taxes  so  as  to  entitle  appellees  to  the 
benefit  of  the  statute. 

The  tax  receipts  used  as  evidence  were  the  same  on  both 
trials  ;  nor  was  any  objection  made  to  their  admission  on  the 
trial;  and  it  is  urged  that  appellants  can  not  object  to  the 
admissibility  of  the  evidence  for  the  first  time  in  this  court. 
Such  is  unquestionably  the  doctrine  of  this  court,  but  the  rule 
is  equally  as  firmly  settled  that,  after  the  evidence  is  admitted 
the  other  party  may  question  its  sufficiency  to  prove  the  issue. 
Any  other  rule  would  render  the  introduction  of  evidence 
almost,  if  not  quite,  impracticable.  When  the  evidence^  is 
admitted,  it  is  permitted  in  all  courts  to  urge  its  insufficiency 
before  the  jury  or  judge  trying  the  issues.  And  in  this  case, 
appellants  are  not  objecting  that  the  evidence  was  inadmissi- 
ble, but  are  contending  that,  when  admitted,  it  fails  to  prove 
seven  consecutive  years  of  payment  of  all  taxes  while  appellee 
was  in  possession  ;  and  the  question  for  our  consideration  is, 
whether  the  evidence  sustains  the  finding  of  the  court  below. 

The  former  decision  of  this  court  is  urged  as  conclusive  of 
the  questions  then  presented,  and  of  the  case  as  it  is  disclosed 
by  this  record.  So  far  as  questions  were  then  determined, 
that  is  true,  but  is  not  as  to  new  questions  and  new  facts1. 
The  very  object  of  remanding  a  case  for  a  new  trial  is  to  enable 
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the  parties  to  introduce  any  other  and  further  legitimate  evi- 
dence. It  is  the  purpose  of  the  law  to  administer  justice  and 
afford  protection  to  parties  in  their  legal  rights,  and  not  to 
prevent  its  attainment  by  mere  technical  rules.  "When  a  case 
has  been  determined  in  an  appellate  court,  and  remanded  for 
further  proceedings,  and  on  a  new  trial  further  and  material 
evidence  is  introduced,  it  becomes  a  new  case  in  so  far  as  to 
require  the  additional  evidence  to  be  considered  in  connection 
with  the  evidence  previously  before  the  court,  and  decided 
upon  all  the  evidence  then  heard. 

"When  this  case  was  previously  before  the  court,  Mong  testi- 
fied that  he  had  paid  all  the  taxes  on  the  west  third  of  the 
lot  every  year  during  the  time  he  owned  it,  being  more  than 
seven  years.  His  evidence  was  clear  and  explicit.  On  the 
last  trial  he  testified  that  he  only  remembered  the  amount  of 
the  several  payments  as  shown  by  the  receipts,  nor  does  he 
know  otherwise  that  the  entire  amount  due  was  paid.  But 
this  testimony  must  be  taken  in  connection  with  his  former 
evidence,  in  which  he  says  he  called  on  the  officer  each 
year,  gave  him  the  number  of  the  lot,  and  informed  him  that 
he  desired  to  pay  all  the  taxes  due  on  the  same,  and  paid 
all  the  officer  said  was  due.  His  evidence  on  the  last  trial  but 
slightly,  if  at  all,  changes  the  effect  of  his  previously  given 
testimony.  It  still  fully  proves  the  name  of  the  person  who  paid 
the  taxes,  the  lot  on  which  they  were  paid,  and  that  he  paid 
each  and  every  year,  during  the  time.  "We  are  satisfied 
that  this  is  sufficient.  He  remembers  calling  on  the  officer, 
telling  him  he  desired  to  pay  the  taxes,  giving  his  name,  the 
description  of  the  lot,  and  that  he  received  the  receipts.  His 
evidence  is  still  as  explicit  on  these  questions  as  it  was  before, 
and  on  those  questions  further  discussion  is  deemed  unneces- 
sary. 

This  court  held  in  the  case  of  Hinchman  v.  Whetstone,  23 
111.  185,  that  payment  of  taxes  might  be  proved  by  parol,  and 
receipts  therefor  might  be  explained  or  contradicted.  The 
same   conclusion   was   arrived   at  in    the   case   of  Band  v. 
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Scofield,  43  111.  167,  and  the  same  conclusion  was  announced 
when  this  case  was  previously  before  this  court,  46  111.  187. 
We  regard  this  as  the  settled  rule  of  this  court,  and  decline  its 
further  discussion.  While  proof  for  that  purpose  may  be 
introduced,  it  is  important  for  the  protection  of  all  persons 
that,  to  have  weight,  it  should  be  satisfactory  and  free  from 
reasonable  doubt.  If  it  is  loose,  doubtful  and  unsatisfactory 
in  its  character  it  should  receive  but  little  weight.  Those 
trying  the  issue  would  of  course  consider  all  the  attendant 
circumstances,  the  remote  or  recent  date  of  the  payment,  the 
intelligence  of  the  witness,  his  memory,  interest,  fairness,  and 
in  short  all  that  may  disparage  or  support  his  testimony. 

It  is  urged  that  receipt  No.  1  for  city  taxes  bearing  date  on 
the  7th  day  of  November,  1845,  is  twelve  and  one-half  cents  less 
than  the  sum  extended  on  the  collector's  warrant  against  the 
west  one-third  of  the  lot.  After  a  careful  examination  of  the 
record,  we  fail  to  find  any  portion  of  the  collector's  warrant  in 
the  bill  of  exceptions.  But  if  it  did  appear,  we  are  not  pre- 
pared to  hold  that  under  the  evidence  in  the  case  it  could  mat- 
ter. Mong  swears  that  he  paid  all  the  taxes  that  the  ofiicers 
severally  claimed  to  be  due,  and  that  he  designed  to  pay  all, 
and  supposed  he  had.  When  a  party  thus  calls  on  the  collector 
and  offers  to  pay  all  of  the  taxes  assessed  on  a  tract  of  land, 
and  the  officer  gives  him  a  receipt  in  which  he  says  the  full 
amount  has  been  paid  to  him,  and  receives  the  money,  the 
presumption  is  strong  that  the  full  amount  was  paid  and  that 
the  officer  had  made  a  mistake  in  the  sum  stated  in  the  receipt, 
rather  than  in  the  amount  received.  We  must  presume  the 
officer  in  such  a  case  endeavors  to  get  all,  and  when  the  tax 
payer  endeavors  to  pay  it,  we  may  reasonable  infer  that  the 
united  efforts  of  the  two  would  generally  be  successful.  At 
any  rate  it  is  evidence  from  which  a  jury  or  a  court  may 
reasonably  infer  that  all  the  taxes  standing  on  the  collector's 
warrant  against  the  lot  were  paid. 

The  receipt  No.  2,  for  State  and  county  taxes  for    1845, 
together  with  Mong's  evidence,  proves  their  payment,  on  the 
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1st  of  December,  1845.  The  receipt  describes  the  lot  as  30 
feet  on  Madison  street,  by  189  feet  deep,  and  as  a  part  of  lot 
3,  block  95,  school  section  addition.  The  receipt  shows  that 
he  paid  on  the  proper  quantity,  in  the  proper  lot,  and  although 
the  sum  is  not  specified  in  the  body  of  the  receipt,  yet  each 
kind  of  tax,  and  its  amount,  is  indicated  at  the  foot  of  each 
column,  and  the  receipt  states  that  dollars  and  cents  "  being 
the  amount  of  county,  State  and  special  tax  for  the  year  1845," 
was  received  on  the  property  described  ;  and  Mong's  testi- 
mony fully  proves  that  he  paid  this  tax.  The  statute,  then, 
began  to  run  on  the  first  day  of  December,  1845,  and  the  seven 
years  were  completed  on  the  corresponding  date  in  1852,  and 
if  all  taxes  legally  assessed  during  that  period  were  paid  by 
Mong,  or  some  person  else  under  and  in  subserviency  to  the 
color,  the  bar  then  became  complete. 

The  objection  to  receipt  No.  3  ist  that  it  is  a  payment  on 
the  west  third  of  the  lot,  while  the  lot  was  assessed  as  the 
south,  north  and  middle  thirds. 

We  have  looked  into  the  record  and  find  that  the  assessor's 
roll  so  describes  it.  The  south  third  is  assessed  to  W.  H. 
Kennicott,  the  middle  third  to  George  Brown,  and  the  north 
third  is  not  assessed  in  the  name  of  any  person ;  but  the 
collector's  warrant  has  the  east  third  in  the  name  of  Kennicott, 
the  west  third  in  the  name  of  D.  Mong,  and  it  is  marked  paid 
on  the  warrant.  Mong,  then,  paid  the  tax  that  stood  against 
his  third  of  the  lot  on  the  collector's  warrant,  and  he  paid 
according  to  that  description  and  the  requirements  of  the 
warrant.  He  saw  that  the  tax  was  against  that  third,  and 
paid  it,  and  in  doing  so  he  did  not  go  back  of  it  to  learn 
whether  the  assessor  had  made  any  mistake  in  the  description. 
When  the  tax  warrant  issues,  and  the  property  is  there  properly 
described,  we  will  presume  that  it  was,  for  the  purposes  of 
the  statute  giving  this  bar,  legally  assessed,  and  that  when  the 
payment  is  made,  it  conforms  to  the  requirements  of  the 
statute. 
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When  the  case  was  previously  before  this  court,  it  was  held 
that  an  assessment,  technically  illegal,  would  not  render  his 
payment  nugatory,  and  the  same  doctrine  was  announced  in 
the  case  of  Chickering  v.  Faile,  38  111.  342.  When  he  found 
his  property  correctly  described  on  the  tax  warrant,  and  paid 
the  taxes  there  appearing  against  it,  he  did  all  the  law  required, 
nor  can  that  payment  be  destroyed  by  showing  that  there 
was  a  mis-description  of  the  property  on  the  assessor's  roll. 
It  was  a  warrant  legally  issued,  and  authorized  the  officer  to 
enforce  the  payment  of  the  taxes  extended  against  this  third 
of  the  lot,  and  the  warrant  would  have  justified  the  collector 
in  enforcing  payment  by  distress  on  Mong's  property.  And 
it  was  so  far  legal  and  valid  that  the  tax  would  not  have  been 
enjoined,  nor  could  Mong  escape  its  payment.  The  tax 
was  therefore  legally  assessed,  if  not  for  all  purposes,  it  was 
for  the  purposes  of  the  act  of  1839,  under  which  this  bar  is 
interposed.     No  objection  is  urged  to  receipt  No.  4. 

Receipt  No.  5  fails  to  state  in  what  portion  of  the  city  the 
lot  upon  which  the  tax  was  paid,  was  located.  But  that  defect 
is  fully  supplied  by  the  testimony  of  Mong.  He  says  he 
owned  no  other  property  on  Madison  street,  and  never  paid  on 
any  other,  and  that  he  always  paid  on  this  portion  of  lot  three. 
Receipt  No.  5  is  for  the  city  taxes  of  1847,  and  is  for  $1.63, 
while  it  is  urged  the  warrant  for  that  year  shows  that  those 
taxes  amounted  to  $2.62-J.  Conceding  this  to  be  true,  the 
objection  is  answered  by  what  is  said  in  reference  to  receipt 
No.  1. 

Receipt  No.  6  fails  to  contain  a  sufficient  description  of 
the  lot,  but  the  defect  is  supplied  by  the  evidence  of  Mong. 
We  pass  over  all  the  intermediate  receipts,  to  No.  12,  as  what 
has  already  been  said  disposes  of  objections  to  them.  That 
receipt  was  dated  on  the  30th  of  December,  1850,  but  the 
blank  left  to  be  filled  to  indicate  the  year  for  which  they  were 
levied,  was  not  filled  by  the  collector.  We  said,  when  this 
case  was  previously  before  us,  that  this  receipt,  with  the  other 
evidence,  proved  that  the  tax  was  for  the  year  1850.     As 
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receipts  were  produced  for  the  previous  and  succeeding  years, 
we  can  arrive  at  no  other  conclusion  but  this  payment  was  for 
the  taxes  of  the  year  1850. 

As  to  receipt  No.  13,  for  the  taxes  of  the  city  for  1851,  we 
see  it  is  for  the  entire  lot,  and  for  but  $6.37-J,  while  the  tax 
warrant  shows  a  larger  sum  on  the  lot.  It,  however,  appears 
that  the  sum  paid  was  extended  to  the  west  third  of  lot 
three,  and  was  the  amount  paid  by  Mong.  This,  then,  proved 
that  he  paid  the  tax  that  was  assessed  against  his  third,  and 
that  payment  can  not  be  affected  by  a  failure  of  the  officer  to 
describe  his  third  in  the  receipt.  Mong  swears  he  never  paid 
on  any  other  portion  of  the  lot. 

It  is  urged  that  Mong  paid  the  State  and  county  taxes  for 
the  year  1852  after  he  had  sold  the  property  to  Kennicott.  It 
appears  he  conveyed  by  quit-claim  deed  to  Kennicott  on  the 
1st  of  February,  1852,  and  paid  the  taxes  on  the  next  day. 
He  seems  to  have  paid  them  for  the  benefit  of  the  title  he  had 
sold,  and  not  merely  as  a  volunteer.  They  were  assessed 
upon  it  while  he  was  the  owner,  and  under  the  revenue  law 
then  in  force,  the  collector  could  have  distrained  upon  his 
personal  property,  and  thus  collected  this  tax.  He  was, 
then,  under  a  legal  obligation  to  pay  the  tax,  and  it  will,  under 
the  facts  thus  presented,  be  presumed  that  the  payment  of 
taxes  which  had  accrued  under  this  title,  and  paid  by  reason 
of  a  legal  liability  to  the  State  arising  therefrom,  was  under 
and  subordinate  to  that  title.  Had  he  paid  them  when 
there  was  no  legal  liability,  and  no  agreement  to  do  so,  but 
simply  as  a  volunteer,  or  under  another  claim  of  title,  then 
such  a  payment  could  not  be  counted  as  one  of  the  seven, 
necessary  to  complete  the  bar  of  the  statute. 

Eeceipt  No.  16  was  for  the  city  taxes  of  1852,  and  was 
dated  on  the  8th  of  November  of  that  year.  It  appears  to  be 
regular  and  properly  admitted  in  evidence.  This,  then, 
completed  the  full  payment  of  taxes  for  the  required  statu- 
tory period.  And  from  what  has  been  said  here  in  con- 
nection with  what  was  said  when  the  case  was  formerly  before 
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the  court,  it  is  seen  that  the  proof  of  the  payment  of  such 
taxes  was  properly  made  to  render  the  statute  availing.  Appel- 
lees then  showed  that  they  were  in  a  position  to  successfully 
invoke  the  aid  of  the  statute  to  bar  the  action  as  to  the  west 
third  of  the  lot,  and  as  to  it  no  error  is  perceived  in  the 
judgment  of  the  court  below. 

We  now  come  to  consider  the  question  whether  payment  of 
taxes  for  seven  successive  years  on  the  east  third  of  this  lot 
has  been  proved.  On  this  branch  of  the  case  there  has  been 
no  change  in  the  evidence  since  the  case  was  previously  before 
us,  except  the  oral  evidence  of  Taylor,  which  was  introduced  on 
the  last  trial  in  the  court  below.  We  have  examined  it  care- 
fully, but  it  fails  to  impress  us  with  a  conviction  that  he  has 
proved  the  payment  of  the  taxes,  to  which  he  swears.  He  had  no 
interest  in  the  transaction,  and  this  being  so,  it  seems  to  us 
almost  impossible  that,  after  such  a  length  of  time,  a  person 
could  recall  a  transaction  of  this  character,  when  there  was  no 
other  occurrence  or  event  immediately  connected  with  it,  in 
the  slightest  degree  calculated  to  impress  it  so  indelibly  on 
the  memory.  It  was  an  event  of  daily  occurrence  for  a  con- 
siderable period  in  each  of  several  years,  that  he  was  in 
some  manner  connected  with  the  payment  and  collection  of 
taxes.  And  this  witness,  a  number  years  previously,  when 
examined  in  reference  to  the  payment  of  taxes  for  the  same 
year,  knew  nothing  of  it.  At  that  time  it  had  entirely  faded 
from  his  memory,  and  it  seems  incredible  that  years  afterwards 
it  could  be  fully  restored  to  his  memory. 

Again,  when  cross-examined  as  to  other  concurrent  circum- 
stances that  must  have  fallen  under  his  observation,  his 
memory  seems  to  be  at  fault.  That,  from  constant  effort,  it 
may  be  that  the  witness  has  persuaded  himself  that  he  has 
recalled  to  mind  the  facts  to  which  he  testifies  may  be  true, 
but  he  fails  to  show  by  what  process  his  memory  has  again 
re-possessed  itself  of  long-forgotten  occurrences.  Believing 
that  such  could  not  be  done  by  ordinary  minds,  we  cannot 
believe  that  the  payment  of  that  tax  was  sufficiently  proved, 
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and  without  it  there  is  no  view  of  the  case  in  which  it  can  be 
held  that  the  bar  of  the  statute  has  been  proved  as  to  the  east 
third  of  the  lot.  And  failing  to  do  so,  the  court  below  erred 
in  finding  that  a  bar  had  been  proved  as  to  it. 

For  this  error,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


James  Hennessey 

v. 

John  V.  Hill. 


Consideration — want  thereof.  Where  a  party  gave  to  a  constable  his 
written  obligation  to  pay  a  sum  of  money,  the  sole  consideration  for  which 
was  the  forbearance  on  the  part  of  the  officer  from  levying  a  writ  of  attach- 
ment on  the  property  of  a  third  person,  and  the  evidence  showed  there  was 
no  intention  on  the  part  of  the  officer  to  make  the  levy,  the  property  being 
exempt  from  execution :  Held,  the  contract  was  void  for  the  want  of  con- 
sideration. 

Writ  of  Error  to  the  Court  of  Common  Pleas  of  the  city 
of  Elgin,  Kane  county ;  the  Hon.  Richard  T.  Montony,  Judge, 
presiding. 

This  was  an  action  of  assumpsit,  originally  brought  by 
James  Hennessey,  against  John  Y.  Hill,  before  a  justice  of  the 
peace,  and  afterwards  appealed  to  the  court  of  common  pleas 
of  the  city  of  Elgin,  Kane  county,  to  recover  on  the  following 
obligation,  written  on  the  back  of  an  attachment  writ,  against 
one  Andrew  Ashbaugh : 
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"Kutland,  April  16,  1868. 
"  I,  John  Y.  Hill,  hold  myself  special  bail  to  James  Hennes- 
sey, constable,  for  the  debt,  interest  and  costs  on  this  attach- 
ment, payable  three  months  after  date. 

"(Signed)  J.Y.HILL." 

It  appears  that  Hill  entered  into  the  obligation  to  prevent 
Hennessey,  as  constable,  from  levying  upon  the  property  of 
Ashbaugh,  but  on  the  trial  of  the  cause  in  the  court  below  the 
evidence  showed  that  Ashbaugh's  property  was  exempt  from 
execution,  and  Hennessey  testified  that  he  had  no  intention 
of  making  the  levy.  Judgment  for  the  defendant.  The 
plaintiff  thereupon  sued  out  this  writ  of  error. 

Messrs.  Botsford  &  Healy,  for  the  plaintiff  in  error. 

Messrs.  Joslyn  &  Wing,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  evidence  fails  to  show  any  consideration  for  this  under- 
taking of  defendant  in  error,  and  this  instruction  to  the  jury 
was  proper  and  the  verdict  correct : 

"  That  unless  the  jury  believe  from  the  evidence  in  this 
case  that  the  said  plaintiff,  at  the  time  of  the  execution  of 
the  writing  on  the  back  of  the  attachment,  had  levied,  or 
intended  to  levy  on  the  property  of  Ashbaugh,  then  there 
was  not  a  consideration  in  law  for  the  contract  or  bail,  signed 
by  the  defendant,  and  the  jury  should  find  for  the  defendant." 

The  plaintiff  had  not  attached  the  property,  and  there  was, 
therefore,  no  consideration  for  the  promise.  The  judgment 
is  affirmed. 

Judgment  affirmed. 
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John  Leindecker  et  al. 

v. 

Ella  Waldeon. 


1.  Privileged  communications — what  are  not.  It  is  not  error  to  per- 
mit an  attorney,  as  a  witness,  to  answer  a  question,  the  object  of  which  was 
merely  to  ascertain  whether  the  relation  of  attorney  and  client  actually 

f  existed,  not  what  was  disclosed  to  him  in  that  relation.     Such  question  calls 
for  no  breach  of  professional  confidence. 

2.  Forcible  entry  and  detainer — when  sub-tenant  can  not  be  dispos- 
sessed under  a  judgment  against  the  tenant.  Where  a  landlord  recovers  a 
judgment  in  an  action  of  forcible  entry  and  detainer  against  his  tenant,  a 
sub-tenant,  who  was  not  a  party  to  such  judgment,  can  not  be  put  out  of 
his  possession  under  the  writ,  unless  he  entered  pendente  lite. 

3.  Same — against  whom  the  action  will  lie.  A  sub-tenant  is,  by  the 
express  provision  of  the  statute,  liable  to  this  action,  and  it  has  so  been 
held  by  this  court. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion  of 
the  court. 

Messrs.  A  say  &  Lawrence,  for  the  appellants. 

Mr.  W.  T.  Burgess,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  court : 

This  was  an  action  of  trespass,  in  which  the  record  shows 
substantially  the  following  facts  :  Leindecker  had  rented  a 
house  in  Chicago  to  Granger,  and  the  latter  had  sub-let  the 
upper  story  to  Mrs.  Waldron,  the  appellee.  Some  difficulty 
occurred  between  Granger  and  her,  from  her  delay  in  the  pay- 
ment of  rent,  and  he  brought  an  action  of  forcible  entry  and 
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detainer  against  her,  but  was  defeated  on  the  trial.  His  attorney 
then  had  an  interview  with  Leindecker,  and  commenced  an 
action  of  forcible  entry  and  detainer  in  his  (Leindecker' s)  name, 
against  Granger,  who  at  once  appeared,  waived  process,  and 
allowed  judgment  to  be  entered  against  himself,  the  alleged 
ground  being  that  he  had  violated  a  clause  in  the  lease  against 
sub-letting.  A  writ  of  restitution  was  issued  and  executed, 
not  against  Granger,  but  against  Mrs.  Waldron,  who  was  not 
a  party  to  the  suit.  The  constable  had  several  men  to  assist 
him,  and  her  furniture,  in  the  course  of  an  hour,  was  all  taken 
from  the  house  and  placed  upon  the  sidewalk,  except  a  piano, 
which  was  deposited  in  a  feed-store  near  at  hand.  She  was 
a  dress  maker,  and  had  two  daughters  and  two  employees. 
Her  business  was,  of  course,  damaged,  and  this  forcible 
expulsion  into  the  streets  seriously  affected  her  health.  The 
whole  proceeding  was  a  wrong  without  even  the  color  of 
law.  The  officer,  who  acted  under  the  direction  of  the  attor- 
ney, did  not  disturb  Granger,  against  whom  alone  his  writ 
ran,  but  Granger  himself  went  through  the  farce  of  moving 
a  few  articles  of  his  furniture  from  the  house,  and  moving 
them  back  again.  This  suit  was  brought  against  both  Lein- 
decker and  Granger.  There  have  been  two  trials,  in  the  first 
of  which  the  plaintiff  recovered  a  verdict  for  $1700,  and  in 
the  second  for  $1000. 

JSTo  question  is  made  by  the  appellant's  counsel  on  the 
instructions,  but  it  is  contended  that  the  attorney  who  con- 
ducted these  proceedings  was  not  the  duly  authorized  attorney 
or  agent  of  Leindecker.  That  question  was  fully  and  fairly 
submitted  to  the  jury  upon  the  instructions,  and  their  finding 
is,  we  think,  fully  sustained  by  the  evidence.  The  attorney 
swears  he  had  several  interviews  with  Leindecker  before  com- 
mencing the  suit,  in  which  the  subject  was  discussed,  and  in 
consequence  of  those  interviews  he  commenced  the  suit. 
After  the  constable  had  executed  the  writ,  he  locked  the 
rooms  and  delivered  the  keys  to  Leindecker,  to  whose  house  he 
went  with  Granger.     The  jury,  probably,  concluded,  and  with 
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good  reason,  that  the  entire  proceeding  was  carried  through 
by  arrangement  between  Leindecker  and  Granger,  in  order  to 
free  themselves  from  the  appellee  as  a  tenant,  having  failed  to 
accomplish  that  by  an  action  against  her. 

It  is  further  objected  that,  if  the  relation  of  attorney  and 
client  did  exist,  the  court  erred  in  permitting  the  attorney,  as 
a  witness,  to  answer  the  following  question  :  "  Who  author- 
ized you,  if  any  one,  to  make  out  the  affidavit  and  commence 
the  suit  ? "  We  do  not  consider  the  question  open  to  the 
objection  made.  It  called  for  no  violation  of  professional 
confidence.  It  asked  for  no  fact  revealed  in  the  relation  of 
counsel  and  client.  The  attorney  had  prosecuted  a  suit  in  the 
name  of  one  of  the  defendants,  and  the  object  of  the  question 
was  merely  to  ascertain  whether  the  relation  of  attorney  and 
client  actually  existed,  not  what  was  disclosed  to  him  in  that 
relation. 

It  is  also  claimed  by  counsel  for  appellant,  that  a  landlord, 
who  has  recovered  a  judgment  in  an  action  of  forcible  entry 
and  detainer  against  his  tenant,  may,  under  the  writ,  dispos- 
sess a  sub-tenant,  not  a  party  to  the  suit.  Undoubtedly  he 
may,  if  such  sub-tenant  has  entered  pending  the  suit,  but  not 
so  if  he  was  previously  in  possession.  The  rule  may  be 
different  in  Massachusetts,  where  the  entire  law  in  regard  to 
the  action  of  forcible  entry  and  detainer  seems  to  be  adminis- 
tered upon  quite  different  principles  from  those  which  have 
always  obtained  in  this  State.  Our  statute,  in  terms,  contem- 
plates an  action  against  the  sub-tenant,  and  so  it  has  been 
construed  by  this  court.  Clark  v.  Barker,  44  111.  349  ;  Beed 
v.  Hanley,  45  ib.  41.  This  court  also  held  in  Brush  v.  Fowler, 
36  111.  56,  as  a  principle  of  universal  law,  that  a  person  can 
never  be  turned  out  of  his  possession  by  virtue  of  a  judgment 
and  execution  in  a  proceeding  to  which  he  was  not  a  party, 
unless  he  entered  pendente  lite. 

The  damages  are  not  so  excessive  as  to  justify  us  in  revers- 
ing the  judgment  on  that  ground  alone. 

Judgment  affirmed. 
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John  Parker 

v. 

Joseph  H.  Tiffany. 


1.  Transfer  of  goods  in  fraud  of  creditors — when  the  transaction 
ceases  to  be  fraudulent  in  its  character.  Although  the  owner  of  goods  may 
have  placed  them  in  the  hands  of  a  third  person  with  the  purpose  of  hin- 
dering and  delaying  the  creditors  of  the  former,  the  owner  receiving  the 
note  of  the  other  party  to  give  color  to  the  transaction  as  a  sale,  yet,  if  the 
debtor  afterwards  pays  his  debts,  the  transfer  would  cease  to  be  a  fraud 
upon  creditors,  and  a  surrender  of  the  note  to  the  maker  would  constitute 
a  sufficient  consideration  for  an  agreement  on  the  part  of  the  latter  to  hold 
the  property  as  bailee,  and  such  a  change  of  the  character  of  the  arrange- 
ment would  not,  under  such  circumstances,  be  deemed  fraudulent. 

2.  Assumpsit — when  it  will  lie.  While  the  general  rule  may  be,  that 
assumpsit  will  not  lie  for  the  value  of  property  which  has  been  bailed, 
unless  it  has  been  sold  and  converted  into  money,  or  money's  worth,  yet 
where  the  bailee  fails  to  return  the  property,  and  agrees  to  pay  for  it,  the 
bailment  is  converted  into  a  sale,  and  assumpsit  will  lie  as  in  case  of  any 
other  sale  of  goods. 

3.  Form  of  action — when  it  can  not  be  questioned.  But  where  the 
defendant  in  an  action  of  assumpsit,  himself  asked  an  instruction  to  the 
jury,  which  was  given,  and  which,  when  considered  in  the  light  of  the 
evidence  in  the  case,  amounted  to  an  admission  of  his  liability,  it  was  held, 
the  jury  finding  in  strict  accordance  with  such  instruction,  no  question'as 
to  the  form  of  the  action  could  be  raised. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  A.  N.  Waterman,  for  the  appellant. 

Messrs.  Humphreville  &  Dunne,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
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It  appears  that  appellee,  who  had  his  house  destroyed  by 
fire  in  the  spring  of  1862,  had  placed  his  household  furniture 
in  a  building  in  the  possession  of  one  Fergus.  After  a  short 
time,  Fergus  desiring  to  use  the  room  in  which  the  furniture 
was  stored,  appellee  removed  the  property  to  appellant's  build- 
ing on  Dearborn  street,  used  by  him  as  an  auction  and  com- 
mission house.  The  furniture  seems  to  have  been  almost  new, 
and  of  fine  quality,  and  had  been  but  little  used.  Appellee 
took  no  receipt  for  the  goods,  although  he  made  and  kept  a 
list,  and  Parker  seems  not  to  have  made  an  inventory  of  the 
goods  received  or  returned  to  appellee.  Appellant  sold  a 
portion  of  the  furniture  under  the  direction  of  appellee,  and 
sold  a  part,  and  sent  some  more  to  Alexander's  auction  store 
to  be  sold,  without  authority  from  appellee. 

Appellee  gave  an  order  on  appellant  to  one  Pratt  for  a  few 
articles,  and  appellee's  wife  got  some  of  the  goods,  but  it 
appears  that  the  portion  thus  received  was  of  no  great  value. 
Appellee  received  from  appellant  some  small  sums  of  money, 
and  gave  orders  on  him,  which  were  paid,  but  the  amount  was 
not  large.  Subsequently,  appellant  changed  his  business, 
cleared  his  store  house  of  all  goods  belonging  to  himself  and 
others,  being  either  sold  by  himself  or  sent  to  Alexander's 
auction  rooms,  where  they  were  sold. 

It  appears  from  appellee's  evidence  that  appellant,  on  differ- 
ent occasions  after  going  out  of  business,  acknowledged  that 
he  owed  appellee,  and  promised  to  pay  him  when  he  should 
have  the  money,  but  seems  to  have  altogether  failed.  Appel- 
lant testified  that  he  sold  $131.90  worth  of  appellee's  goods, 
and  Alexander  sold  $100  worth,  and  deducted  ten  dollars  for 
commissions,  and  that  he  received  in  all  from  the  sale  of  the 
goods  but  $231.90,  and  paid  on  the  orders  $25.15,  and  that 
he  had  charged  $125  for  storage,  and  that  appellee  owed  him 
$10.  He  admits  that  a  portion  of  the  goods,  when  he  was 
repairing  his  house,  were  covered  with  old  plaster,  and  he  does 
not  know  what  became  of  them. 
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Appellee  gives  a  list  of  the  furniture,  which  foots  up  the 
sum  of  $943,  which  he  swears  does  not  embrace  the  articles 
returned  to  his  wife  and  to  Pratt.  The  jury  found  a  verdict 
for  $571.49,  and  the  case  is  brought  to  this  court  on  appeal, 
and  a  reversal  is  asked,  because,  as  is  claimed,  the  court 
refused  to  give  a  portion  of  appellant's  instructions,  and 
because  the  evidence  fails  to  sustain  the  verdict. 

Prom  a  careful  examination  of  the  evidence,  the  jury  might 
infer  that  appellant  had  sold  all  the  goods.  When  asked 
for  the  money,  he  did  not  refuse  to  pay  because  he  had  not 
sold  them,  but  if  appellee  and  another  witness  are  to  be 
credited,  he  promised  to  pay  the  money.  He  received  the 
furniture,  and  admits  he  sold,  and  had  Alexander  to  sell,  a 
part,  and  fails  to  account  for  the  remainder.  He  was  in  the 
auction  business,  and  when  he  closed  out  to  change  his  busi- 
ness, we  must  conclude  that  he  sold  the  property,  as  he  fails 
to  show  what  he  did  with  it,  and  if  so,  the  evidence  warrants 
the  amount  of  damages  assessed  by  the  jury.  We  think  the 
evidence  sustains  the  verdict. 

It  appears  from  the  evidence  that  appellee's  wife  returned 
to  appellant  the  note  he  gave  for  six  hundred  dollars  at  the 
time  the  property  was  stored  with  him.  Whatever  might 
have  been  the  design  of  the  parties  when  the  note  was  given, 
when  it  was  surrendered  appellant  became  simply  a  bailee,  and 
we  must  conclude  that  they  both  understood  that  thenceforth, 
at  least,  such  was  their  relation  to  each  other.  Hence,  we 
see  that  appellant  swears  that  he  had  charged  appellee  with 
storage  and  commissions,  and  had  paid  orders  drawn  on  him, 
and  had  promised  to  pay  appellee  the  balance.  Prom  this  it 
appears  that  long  after  the  transaction  occurred,  appellant,  in 
various  modes,  recognized  appellee  as  the  owner.  Appellant 
also  swears  he  requested  appellee  to  remove  the  goods  from  his 
store.  It  would  be  difficult  to  perceive  how  he  could  have 
more  clearly,  or  in  stronger  terms,  recognized  appellee's  own- 
ership of  the  property. 
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Had  appellant,  after  the  property  came  to  his  hands,  if 
placed  there  for  the  purpose  of  hindering  or  delaying  appellee's 
creditors,  never  recognized  him  as  the  owner,  or  promised 
to  pay  him,  then  it  may  be  that  appellee  could  not  recover. 
But  the  note  was  surrendered,  and  appellee's  ownership  after- 
wards fully  recognized  in  various  ways,  and  it  may  thence  be 
inferred  that  a  new  arrangement  had  been  entered  into  by 
them.     For  aught  that  appears,  appellee  may  have  paid  all 
his  debts,  and  if  so,  the  transaction  was  then  no  longer  a  fraud 
on  creditors,  and  appellee,  holding  the  note  against  appel- 
lant, could  have  sued  and  recovered  it,  and  there  could  have 
been  no  fraud  in  rescinding  the  previous  arrangement,  and 
the  surrender  of  the  note  was  a  sufficient  consideration  to  sus- 
tain an  agreement  to  hold  the  property  as  a  bailee  of  appellee. 
That  such  an  agreement  was  made  may  be  inferred,  when  we 
see  appellant  so  clearly  recognizing  the  ownership  in  appellee. 
It  can  not  be  that,  after   having  obtained    his  note,  which 
could  have  been  enforced  against  him,  appellant  may  turn 
around  and  hold  the  property.     Whatever  the  nature  of  the 
first  transaction  and  its  consequences,  the  subsequent  surren- 
der of  the  note  and  recognition  of  appellee's  ownership  of  the 
property  could  not  be  affected  by  it.     The  court  below,  there- 
fore, did  right  in  refusing  the  first  and  second  instructions 
asked  by  appellant. 

It  is  insisted  that  the  action  of  assumpsit  will  not  lie  for 
property  which  has  been  bailed,  unless  it  has  been  sold  and 
converted  into  money  or  money's  worth,  and  that  the  evidence 
m  this  case  fails  to  show  that  a  large  part  was  sold  or  thus 
converted.  This  is,  no  doubt,  true  when  properly  limited. 
Where  a  party  bails  property  to  another,  and  the  bailee  fails 
to  return  it,  and  agrees  to  pay  for  it,  in  that  case,  the  bailment 
is  converted  into  a  sale,  and  assumpsit  may  be  maintained  as 
in  case  of  any  other  sale  of  goods.  But  in  this  case,  appel- 
lant asked,  and  the  court  gave,  this  instruction : 
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"The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  Mr.  Tiffany  left  any  furniture  with  Mr.  Parker, 
and  that  Mr.  Parker  has  not  sold  the  same,  or  converted  it 
to  his  own  use,  or  disposed  of,  or  assumed  dominion  over  the 
same,  inconsistent  with  the  rights  of  the  plaintiff,  then  before 
Mr  Tiffany  can  recover  the  value  of  such  furniture  from  Mr. 
Parker,  he  must  have  demanded  it  from  Mr.  Parker;  and 
unless  the  jury  believe,  from  the  evidence,  that  Mr.  Tiffany 
made  such  demand  before  bringing  this  suit,  they  can  not 
allow  the  plaintiff  anything  in  this  action  for  the  value  of 
croods,  neither  sold,  nor  converted,  nor  disposed  of,  nor  treated 
as  above  stated." 

This  instruction,  asked  by  appellant  himself,  fully  war- 
ranted the  jury  in  finding  for  all  the  goods.  He  admits  he 
received  them,  and  fails  to  produce  them  or  to  show  their 
loss  or  destruction.  What  other  conclusion  can  be  drawn  than 
that  he  had  sold,  converted,  or  disposed  of  them.  He  must 
have  done  one  or  another  of  these  things  with  the  goods,  and 
the  instruction  impliedly  admits  that  if  he  did  either,  then  he 
was  liable.  Eo  other  reasonable  construction  can  be  given  to 
this  instruction.  And  as  the  jury  have  found  in  strict  accord- 
ance with  it,  the  question  as  to  the  form  of  action  can  noj:  be 
raised.     The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Illinois  Central  Railroad  Company 

v. 
Martin  Weldon,  Administrator,  etc. 

1  WiTNESS-coMPETENCY-wn^r  act  of  1867.  In  an  action  against  a 
railroad  company  to  recover  damages  for  the  death  of  a  person  caused  by 
the  alleged  negligence  of  an  employee  of  the  company,  such  employee  is  a 
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competent  witness,  under  the  act  of  1867,  in  behalf  of  the  company,  not- 
withstanding his  interest  in  the  result  of  the  suit  by  reason  of  his  liability 
over  to  the  company. 

2.  Error  will  not  always  reverse— where  a  witness  ruled  to  be  incom- 
petent is  rendered  competent  by  a  release.  Where  a  witness  was  improperly 
ruled  to  be  incompetent  on  the  ground  of  interest,  and  was  afterwards  ren- 
dered competent,  under  the  common  law,  by  means  of  a  release,  and  allowed 
to  testify,  such  erroneous  ruling  will  not  avail  the  party  against  whom 
it  was  made,  as  he  had  the  full  benefit  of  the  witness'  testimony. 

3.  Negligence— of  contributory  negligence.  In  an  action  against  a  rail- 
road company  to  recover  damages  for  the  death  of  a  person,  caused  by  the 
alleged  negligence  of  the  company  while  the  deceased  was  engaged  in 
unloading  a  coal  car,  it  was  deemed  the  central  question  whether  the 
deceased  used  proper  care  and  caution  in  entering  upon  the  car  under  the 
circumstances  then  existing,  the  company's  employees  being  at  the  time 
engaged  in  switching  upon  the  track  where  the  coal  car  was  standing,  in 
making  up  a  train ;  for  however  discreet  and  careful  the  deceased  may  have 
been  when  on  the  car,  the  question  remained,  and  to  be  submitted  to  the 
jury,  was  he  justified  in  being  there  at  that  time,  and  under  the  circum- 
stances ? 

4.  Instruction— should  be  based  upon  the  evidence.  In  such  an  action, 
brought  under  the  statute,  for  the  benefit  of  the  widow  and  next  of  kin, 
there  was  no  evidence  that  the  deceased  was  fitted  by  nature  or  education, 
or  by  disposition,  to  furnish  to  his  children  instruction,  or  moral,  physical 
or  intellectual  training,  and  for  want  of  such  evidence,  it  was  held  to  be  a 
misdirection  to  the  jury,  to  instruct  them  that  such  training  and  instruction 
by  the  deceased,  of  his  children,  were  proper  elements  to  consider  in  ascer- 
taining the  pecuniary  loss  suffered  by  the  children. 

5.  Measure  of  damages— in  such  action.  In  such  an  action,  the  dam- 
ages can  be  only  for  the  pecuniary  loss  to  the  widow  or  next  of  kin ; 
nothing  is  to  be  allowed  by  way  of  solace. 

6.  Same—  what  may  be  considered  as  a  proper  element  of  damages.  In 
estimating  the  pecuniary  injury,  the  jury  may,  in  a  proper  case,  where 
there  is  evidence  authorizing  them  to  consider  the  subject,  take  into  consid- 
eration the  support  of  the  widow  of  the  deceased,  and  the  minor  children, 
and  the  instruction,  and  physical,  moral  and  intellectual  training  of  the 
minor  children  by  the  deceased. 

7.  Same— of  the  amount  of  damages— when  excessive.  In  an  action  of  this 
character,  it  appeared  the  deceased  was  a  common  laboring  man,  who  left  a 
widow  and  several  minor  children,  but  what  wages  he  was  receiving  or 
earning  was  not  shown,  yet  a  verdict  of  $5000  was  regarded  too  much,  in 
view  of  there  being  no  evidence  that  he  earned,  annually,  as  much  even  as 
one  half  the  interest  on  that  sum.     Some  evidence  should  be  given  of  the 
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profits  of  the  labor  of  the  deceased,  and  what  he  might  probably  earn  for 
the  future  support  of  his  family,  to  justify  so  large  a  verdict  in  such  a  case. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  under  the  statute, 
by  Martin  Weldon,  as  administrator  of  Christopher  Weldon, 
deceased,  for  the  benefit  of  the  widow  and  next  of  kin,  against 
the  Illinois  Central  Kailroad  Company,  for  wrongfully  causing 
the  death  of  the  said  Christopher. 

The  circumstances  attending  the  accident  were  briefly  these  : 
the  deceased,  being  in  the  employment  of  a  coal  dealer,  as  a 
laborer  in  unloading  coal  from  cars  at  the  company's  depot  in 
Dixon,  in  this  State,  on  the  day  of  the  accident  had  been 
unloading  coal  from  a  car  standing  on  one  of  the  tracks,  and 
on  returning  to  his  work,  after  a  short  absence,  he  found  the 
coal  car  removed  from  the  place  at  which  he  had  been  unload- 
ing it,  it  having  been  drawn  away  with  some  other  cars  by  the 
employees  of  the  company,  who  were  engaged  at  the  time  in 
switching  upon  that  track  in  making  up  a  train.  The  coal  car 
was  soon  put  back  in  its  former  position,  when  the  deceased 
got  into  the  car  and  commenced  the  work  of  shoveling  out 
the  coal,  the  switching  still  going  on  upon  that  track.  While 
so  at  work,  other  cars  were  run  against  the  coal  car  with  such 
force  as  to  throw  deceased  upon  the  ground,  and  he  was  run 
over  and  killed. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
for  $5000.  The  railroad  company  appeals.  The  opinion  of 
the  court  sufficiently  presents  the  grounds  of  the  alleged  error. 

Messrs.  Goodwin  &  Williams,  and  Mr.  B.  C.  Cook,  for  the 
appellants. 

Mr.  William  Barge,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

Several  objections  are  made  on  this  record,  but  we  shall 
address  ourselves  to  those  bearing  upon  the  instructions. 
Preliminary  to  this,  an  objection  raised  on  the  rejection  of  the 
testimony  of  Woolley,  a  witness  called  for  appellants,  will  be 
disposed  of.  Woolley,  the  rejected  witness,  was  an  employee 
of  appellants  in  a  capacity  connecting  him  with  the  making 
up  of  trains  for  the  road,  and  when  offered  as  a  witness,  was 
rejected,  on  the  ground  of  interest,  being  liable  over  to  appel- 
lants. 

The  rule  of  the  common  law  in  relation  to  the  interest  of  a 
witness  is  familiar  to  all,  and  operated  in  full  force  in  this 
State  until  the  enactment  of  the  law  of  1867.  However  much 
the  existence  of  the  rule  was  regretted  by  the  most  learned 
and  distinguished  courts  of  this  country  and  of  England,  it 
was  inexorably  enforced,  and  witnesses  of  the  highest  charac- 
ter in  the  community  were  excluded  from  the  stand,  if  it 
appeared  they  had  an  interest  in  the  event  of  the  suit.  To 
make  such  competent,  resort  was  had  to  a  written  release 
executed  with  all  the  forms  of  law.  Our  legislature,  in  a 
spirit  of  enlightened  policy,  abolished  this  rule,  by  declaring 
that  no  person  should  be  disqualified  as  a  witness  in  any  civil 
action,  suit  or  proceeding,  or  by  reason  of  his  or  her  interest 
in  the  event  thereof,  as  a  party  or  otherwise,  or  by  reason  of 
his  or  her  conviction  of  any  crime.     Sess.  laws,  p.  183. 

By  the  common  law,  and  under  the  authority  of  the  case  of 
the  Galena  db  Chicago  Union  Railroad  Co.  v.  Welch,  24  111.  33, 
this  witness  was  incompetent,  but  this  act  of  1867  removed 
his  disability,  and  he  should  not  have  been  rejected,  or  the 
appellants  compelled  to  execute  to  him  a  release  of  whatever 
claim  they  may  have  had  on  him  for  prospective  damages, 
and  did  the  cause  rest  upon  this  point,  we  should  be  inclined 
to  hold  the  error  sufficient  to  reverse  the  judgment.  But  the 
appellants  were  not  deprived  of  the  testimony  of  this  witness. 
He  was  sworn  and  examined,  and  testified  fully  in  the  cause. 
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Now,  as  to  the  instructions.  Those  given  for  appellee  are 
for  the  most  part  confined  to  the  conduct  of  the  deceased 
whilst  engaged  in  unloading  the  coal  cars,  without  any  refer- 
ence to  the  question  of  going  upon  that  car  at  the  time  and 
under  the  circumstances  he  did  enter  upon  it.  The  central 
question  is,  did  the  deceased  use  proper  care  and  caution  in 
entering  upon  this  car  under  the  circumstances  then  existing? 
This  is  an  important  question  in  the  case,  and  to  which  the 
attention  of  the  jury  was  not  called.  However  discreet  and 
careful  the  conduct  of  deceased  may  have  been  when  on  the 
car,  the  question  remains,  was  he  justified  in  being  there  at 
that  time,  and  under  the  circumstances  ? 

On  another  trial,  the  attention  of  the  jury  will  be  called  to 
this  central  fact. 

Exception  is  taken  to  the  tenth  instruction  given  for  appellee. 
It  is  as  follows  : 

"  The  jury  are  instructed  that  in  estimating  the  pecuniary 
injury,  if  they  believe  from  the  evidence  that  the  widow  and 
minor  children  of  said  Christopher  Weldon,  deceased,  have 
sustained  any  injury  for  which  the  defendant  is  liable,  they 
have  a  right  to  take  into  consideration  the  support  of  the  said 
widow  and  minor  children  of  the  deceased,  and  the  instruction, 
and  physical,  moral  and  intellectual  training,  of  the  minor 
children  of  the  deceased,  and  also  the  ages  of  the  said  minor 
children,  and  the  pecuniary  condition  of  the  said  minor  chil- 
dren and  widow  of  the  deceased,  in  determining  the  amount 
of  damages  in  this  case,  if  they  believe  from  the  evidence 
that  said  Weldon  left  a  widow  and  minor  children." 

To  the  principle  contained  in  this  instruction,  we  perceive 
no  objection.  The  matter  of  it  has  been  elaborately  discussed 
in  the  courts  of  several  of  the  States,  but  in  none,  perhaps, 
with  more  ability  than  in  the  court  of  appeals  of  the  State  of 
New  York,  in  the  case  of  Tilly,  Admr.  v.  The  Hudson  River 
R.  R.  Co.  29  N.  Y.  252.      That  case  was  more  than  once 
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before  the  court  of  appeals,  and  it  was  held  that  the  nurture, 
and  instruction,  moral,  physical  and  intellectual  training,  by 
the  deceased,  of  her  children,  were  proper  elements  to  enter 
into  the  consideration  of  pecuniary  loss  suffered  by  the  chil- 
dren. In  that  case  there  was  evidence  on  which  to  base  that 
instruction ;  in  this  case  there  is  no  such  evidence,  and 
therefore  it  should  not  have  been  given.  In  the  absence  of 
such  evidence,  it  was  a  misdirection  of  the  court.  There  was 
no  proof  tending  to  show  that  the  deceased  was  fitted  by 
nature  or  education,  or  by  disposition,  to  furnish  to  his  children 
instruction,  or  moral,  physical  or  intellectual  training.  On 
another  trial  this  may  be  shown. 

A  point  is  made  upon  the  amount  of  damages  allowed. 
It  will  be  perceived  the  jury  have  gone  to  the  extent  of  the 
law,  and,  without  any  proof  other  than  the  fact  of  death,  have 
said  the  pecuniary  loss  thereby  to  his  widow  and  next  of  kin 
is  five  thousand  dollars,  and  no  less. 

By  section  two  of  the  act  under  which  this  action  is  brought, 
a  jury  is  permitted  to  give  such  damages  as  they  shall  deem  a 
fair  and  just  compensation,  with  reference  to  the  pecuniary 
injuries  resulting  from  the  death,  to  the  widow  and  next  of  kin 
of  the  deceased,  not  exceeding  five  thousand  dollars.  The 
only  injury  for  which  a  jury  can  estimate,  is  a  pecuniary 
injury,  that  is,  what  have  the  widow  and  next  of  kin  lost,  in  a 
money  view,  by  the  death  ?  Nothing  is  to  be  allowed  by  way 
of  solace.  In  Conant  v.  Griffin,  Admr.  48  111.  410,  which  was 
a  case  under  this  statute,  it  was  distinctly  announced,  as  it  had 
previously  been,  in  other  like  cases,  that  the  damages  could 
only  be  for  the  pecuniary  loss,  not  for  the  bereavement.  City 
of  Chicago  v.  Major,  18  ib.  349  ;  Chicago  and  Rock  Island 
Railroad  Co.  v.  Morris,  26  ib.  400.  The  amount  awarded  by 
the  jury,  placed  at  interest,  would  yield  five  hundred  dollars 
per  annum.  There  was  no  proof  that  deceased  earned,  annu- 
ally, one-half  of  that  amount  by  his  labor,  or  that  his  prospects 
were  such,  and  such  his  business  capacity,  as  to  justify  a 
reasonable   expectation  that  he   would,   in   the  future,  earn 
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one-half  the  interest  on  that  sum.  He  was  a  common  laboring 
man,  but  at  what  wages  there  was  no  proof.  This  court  said, 
in  the  case  of  the  Chicago  and  Alton  Railroad  Co.  v.  Shan- 
non, Admr.  43  111.  338,  if  the  deceased  was  poor,  the  loss 
may  consist  in  the  fact  that  his  personal  exertions  can  no 
longer  support  those  dependent  upon  him,  but  the  subject 
itself  does  not  lie  within  the  limits  of  exact  proof.  While 
this  is  so,  yet  surely  some  evidence  should  be  given  of  the 
profits  of  the  labor  of  the  deceased,  and  what  he  might,  in 
all  probability,  earn  for  the  future  support  of  his  wife  and 
children.  In  this  consists  essentially  the  loss  to  the  family. 
If  some  rule  is  not  prescribed  by  which  juries  must  be  gov- 
erned in  such  cases,  the  result  will  be  in  all  cases  a  verdict 
to  the  extent  of  the  law.  The  jury  have  no  right  to  find 
arbitrarily,  that  the  death  of  any  husband  and  father  results 
in  a  pecuniary  loss  to  his  widow  and  next  of  kin  of  five 
thousand  dollars.  A  verdict  rendered  without  evidence  on 
a  material  point,  and  for  the  largest  amount  provided  by 
law,  bears  very  much  the  appearance  of  being  the  result  of 
prejudice  and  passion. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed.  . 


Chicago,  Rock  Island  &  Pacific  Railroad  Company 

v. 
Moses  McAra. 


1.  Negligence — in  railroads.  In  an  action  against  a  railroad  company 
for  personal  injury  receiyed  by  the  plaintiff,  by  reason  of  the  train  in 
which  he  was  a  passenger  having  struck  a  cow  which  suddenly  run  upon 
the  track,  and  the  cars  thrown  from  the  rails,  it  appeared  that  cattle  were 
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in  the  habit  of  resorting  to  the  station  where  the  accident  happened,  being 
attracted  there  by  the  corn  liable  to  be  scattered  upon  the  ground,  and  that 
a  few  days  before  this  accident,  a  train  had  run  over  a  cow  at  that  station. 
There  was  no  watchman  there  to  keep  the  track  clear,  and  the  train  was 
passing  the  station  with  more  than  ordinary  speed.  With  the  known 
liability  to  such  accidents  at  that  place,  this  was  inexcusable  negligence. 

2.  Excessive  damages.  In  this  case,  it  appeared  the  plaintiff  had  no 
bones  broken.  He  stated  at  the  time  of  the  accident  that  he  was  not  much 
hurt.  On  the  trial  he  stated  that  he  was  severely  bruised  on  his  left  side. 
His  physicians  said  it  was  merely  a  muscular  injury.  He  kept  his  bed 
nearly  all  the  time  for  a  month,  getting  up,  however,  and  walking  about  the 
house  every  day,  and  claimed  to  be  still  lame  at  the  trial,  which  was  about 
ten  months  after  the  accident,  though  there  was  some  reason  for  supposing 
his  recovery  would  have  been  more  rapid  if  he  had  had  no  claim  for  dama- 
ges. A  verdict  for  $5000  was  considered  excessive,  and  the  judgment  was 
reversed  for  that  cause. 

Writ  of  Error  to  the  Circuit  Court  of  Rock  Island  county ; 
the  Hon.  George  W.  Pleasants,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  George  C.  Campbell,  for  the  plaintiffs  in  error. 

Mr.  John  B.  Hawley,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  appellee  was  a  passenger  on  one  of  appellants'  trains  in 
July,  1867.  As  the  train,  early  in  the  morning,  was  passing 
a  flag  station,  it  struck  a  cow  that  had  suddenly  run  upon  the 
track,  and  the  car  in  which  appellee  was  sitting  was  thrown 
from  the  rails  and  turned  over.  For  the  injury  then  received 
the  jury  gave  a  verdict  of  $5000. 

The  jury  were  properly  instructed  on  the  question  of  neg- 
ligence, and  their  finding  in  that  regard  is  sustained  by  the 
evidence.  The  evidence  shows  that  cattle  were  in  the  habit  of 
resorting  to  the  station,  being  attracted  there  by  the  corn  liable 
to  be  scattered  upon  the  ground,  and  that,  a  few  days  before 
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this  accident,  a  train  had  run  over  a  cow  at  that  station.  A 
proper  consideration  for  the  safety  of  its  passengers  would 
very  clearly  impose  on  the  company  the  duty,  either  of  check- 
ing the  speed  of  a  train  intending  to  pass  the  station  without 
stopping,  so  as  to  remove  all  danger  of  such  accidents,  or  of 
having  a  watchman  stationed  at  the  approach  and  passage  of 
such  a  train,  for  the  purpose  of  keeping  the  track  clear.  In 
this  case  there  was  no  watchman,  and  the  weight  of  the 
evidence  goes  to  show  the  train,  so  far  from  slackening  its 
speed,  was  running  with  more  than  ordinary  velocity,  being  on 
a  descending  grade.  With  the  known  liability  to  such  accidents 
at  that  place,  this  was  inexcusable  negligence. 

We  can,  however,  find  no  warrant  in  the  evidence  for  the 
amount  of  damages.  The  plaintiff  had  no  bones  broken.  He 
stated  at  the  time  of  the  accident  he  was  not  much  hurt.  In 
describing  the  extent  of  the  injury,  in  his  own  testimony,  he 
says  he  was  severely  bruised  on  his  left  side.  Dr.  Peck  testi- 
fies that  he  and  Dr.  Conway  agreed,  when  they  examined 
him,  that  it  was  merely  a  muscular  injury.  He  kept  his  bed 
nearly  all  the  time  for  a  month,  getting  up  however,  and  walk- 
ing about  the  house  every  day,  and  claimed  to  be  still  lame 
at  the  trial.  The  physicians  who  testified  are  unable  to  give 
a  satisfactory  explanation  of  his  lameness,  the  theory  advanced 
by  some  of  them  being  pronounced  impossible  by  the  others. 
Four  or  five  different  witnesses  testify  to  have  seen  him  on  as 
many  different  occasions,  when  in  a  state  of  some  excitement, 
walking  and  even  running  for  a  short  distance,  without  show- 
ing any  appearance  of  lameness.  While  we  can  not  accept  the 
theory  of  appellants'  counsel,  that  his  lameness  was  wholly 
feigned,  we  can  not,  on  the  other  hand,  resist  the  conviction 
that  his  recovery  would  have  been  much  more  rapid  if  he  had 
had  no  claim  for  damages,  and  that  a  verdict  of  five  thousand 
dollars,  which  the  statute  fixes  as  the  maximum  limit  of  dama- 
ges for  death  itself,  in  a  suit  brought  for  the  benefit  of  the 
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widow  and  next  of  kin,  is  wholly  disproportionate  to  the  inju- 
ries received  by  this  appellee. 

"We  think  it  our  duty  to  send  this  case  to  another  jury. 

Judgment  reversed. 


The  Board  of  Supervisors  of  Henry  County 

v. 
The  Winnebago  Swamp  Drainage  Company  et  ah 


1.  Limitations  —  in  equity.  The  fact  that  a  statute  of  limitations  is 
positive  iu  its  terms,  will  not,  under  all  circumstances,  operate  as  a  bar  in 
equity.  There  are  cases  in  which  a  court  of  equity  will  not  permit  the  bar 
of  the  statute  to  be  interposed  against  conscience,  and  it  will  supply  and 
administer  a  remedy  within  its  jurisdiction,  and  enforce  the  right  for  the 
prevention  of  a  fraud. 

2.  So,  where  a  bill  in  chancery,  by  which  it  was  sought  to  enforce  a 
right  in  respect  to  which  the  defendant  had  been  guilty  of  fraud,  alleged 
that  the  complainant  had  no  knowledge  of  the  fraud  until  within  the  time 
prescribed  by  the  statute  as  a  bar,  the  remedy  was  enforced,  notwithstand- 
ing the  limit  of  the  statute  had  expired  before  the  filing  of  the  bill. 

3.  Pleading  in  chancery — to  avoid  the  statute  of  limitations.  In  order 
to  prevent  the  statute  of  limitations  being  availed  of  on  a  demurrer  to  a  bill 
in  chancery,  if  there  be  grounds  which  take  the  case  out  of  the  statute, 
they  should  be  stated  in  the  bill. 

4.  Same  —  of  the  allegation  of  fraud — when  sufficient.  In  a  bill  filed  by 
the  board  of  supervisors  of  a  county  against  a  drainage  company,  to  recover 
the  proceeds  of  drafts  which  had  come  to  the  State  from  the  general  gov- 
ernment, for  swamp  and  overflowed  lands  sold  by  the  latter  after  their 
selection,  and  which  had  been  obtained  from  the  State  by  the  defendants,  it 
was  alleged  that  the  secretary  of  the  drainage  company  obtained  the  drafts 
from  the  State  by  some  fraudulent  pretense,  the  character  of  such  pretense 
being  unknown  to  the  complainants,  and  that  the  secretary  converted  the 
drafts  into  money,  and  paid  it  over  to  the  company :  Held,  upon  demurrer 
to  the  bill,  that,  although  all  the  circumstances  attending  the  fraud  were  not 
stated,  yet  the  allegation  was  as  full  as  it  could  be  made,  and  this  was  admit- 
ted by  the  demurrer,  and  was  deemed  sufficient. 
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5.  Same — allegation  as  to  time  when  the  fraud  was  discovered.  The  bill 
alleged  that  a  knowledge  of  the  facts  connected  with  the  receipt  of  the  drafts 
by  the  secretary  of  the  company,  and  their  conversion  and  application,  did 
not  come  to  the  complainants  until  within  two  years  before  the  filing  of  the 
bill,  and  this  was  regarded  a  sufficient  allegation  on  that  subject,  without  an 
allegation  of  facts  and  circumstances  tending  to  explain  the  reason  why  the 
information  did  not  reach  them  at  an  earlier  period. 

6.  Deeds — what  will  pass  thereby.  A  conveyance  of  swamp  lands  by  a 
county  to  a  third  party,  will  not  pass  the  right  of  the  county  to  drafts  or 
scrip  given  by  the  general  government  to  the  State,  and  by  the  State  to  the 
county,  for  swamp  and  overflowed  lands  sold  by  the  general  government 
after  they  had  been  selected  under  the  act  of  congress  on  that  subject. 

Appeal  from  the  Circuit  Court  of  Henry  county ;  the  Hon. 
Geo.  W.  Pleasants,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Shaw  &  Crawford,  for  the  appellants. 

Messrs.  Bennett  &  Yeeder,  Mr.  George  E.  "Wait  and  Mr. 
Ira  O.  Wilkinson,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery,  brought  by  appellants,  in  the 
Henry  circuit  court,  against  appellees,  to  recover  money 
received  on  two  drafts  drawn  by  the  United  States  treasurer, 
in  favor  of  the  Governor  of  the  State,  on  account  of  the  sale 
of  swamp  and  overflowed  lands,  which  had  been  sold  by  the 
general  government,  after  they  had  been  selected  under  the 
act  of  Congress  granting  them  to  the  State.  The  general 
assembly,  on  the  14th  day  of  February,  1855,  adopted  an  act 
incorporating  appellees,  under  the  name  of  the  Winnebago 
Swamp  Drainage  Company,  for  the  purpose  of  reclaiming 
such  lands  in  Bureau,  Lee,  Whiteside  and  Henry  counties. 
The    general   assembly  having  granted  these  lands   to   the 
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county,  it  transferred  them  to  the  company  on  certain  condi- 
tions.* Under  the  agreement  thus  entered  into,  in  which 
nothing  was  said  in  reference  to  the  drafts  or  land  scrip  issued 
in  lieu  of  lands  sold  after  their  selection,  the  company  claimed 
and  obtained  the  drafts,  amounting  to  $3616.58,  and  appro- 
priated it. 

A  demurrer  was  filed  to  the  bill,  the  principal  grounds  being, 
that  the  cause  of  recovery  did  not  accrue  within  five  years 
before  exhibiting  the  bill.  On  a  hearing,  the  court  below  sus- 
tained the  demurrer  and  dismissed  the  bill.  Appellants  bring 
the  record  to  this  court,  and  ask  a  reversal  of  the  decree  of 
the  court  below  in  dismissing  the  bill. 

The  demurrer  admits  the  allegation  that  the  quit-claim  deed 
made  by  the  county  to  the  swamp  drainage  company  did  not 
assign  or  transfer  the  right  of  the  county  to  receive  the  drafts 
or  scrip  from  the  Grovernor  of  the  State,  but  the  demurrer 
relies  upon  the  statute  of  limitations  as  a  bar  to  the  recovery. 
It  is  insisted  that,  as  more  than  five  years  have  elapsed  since 
they  received  the  drafts,  this  bill  cannot  be  maintained.  The 
bill  alleges  that  the  knowledge  that  appellees  had  received 
these  drafts  was  not  acquired  until  within  two  years  of  the 
filing  of  the  bill. 

There  are  cases  in  which  courts  of  equity  will  interpose  to 
prevent  the  bar  of  the  statute  of  limitations,  as  in  cases  of  a 
fraud,  which  has  not  been  discovered  until  the  statutory  bar 
would  ordinarily  apply  at  law. 

The  fact  that  the  statute  is  positive  in  its  terms,  will  not, 
under  all  circumstances,  operate  as  a  bar  in  equity.  There  are 
cases  in  which  a  court  of  equity  will  not  permit  the  bar  of  the 
statute  to  be  interposed  against  conscience,  and  it  will  supply 
and  administer  a  remedy  within  its  jurisdiction,  and  enforce 
the  right  for  the  prevention  of  a  fraud.  Angel  on  Lim.  28  ; 
Hovenden  v.  Annesley,  2  Schol.  &  Lef.  630 ;  2  Story's  Eq. 
906 ;  /South  Sea  Co.  v.  Wymondsell,  3  Pr.  Wms.  143  ;  Delo- 
rain  v.  Brown,  3  Bro.  ch.  cases,  633.  The  case  of  Hovenden 
v.  Annesley,  announces  the  doctrine,  that  if  the  plaintiff  has 
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any  ground  of  exception  to  prevent  the  bar,  or  the  presump- 
tion arising  from  the  length  of  time,  then  the  bill  should  state 
it,  and  it  would  not  be  subject  to  a  demurrer.  To  the  same 
effect  are  the  cases  of  Sherington  v.  Smith,  Bro.  P.  C.  62  ; 
Beckford  v.  Close,  4  Yes.  476 ;  Foster  v.  Hodgson,  19  Yes.  1 80. 
These  cases  fully  establish  the  practice  in  a  court  of  equity, 
that  the  grounds  which  take  the  case  out  of  the  statute  of 
limitations  should  be  stated  in  the  bill,  and  thus  prevent  it 
from  being  demurrable. 

It  is  alleged,  the  secretary  of  the  company,  by  some  fraudu- 
lent pretense,  obtained  the  drafts  from  the  Governor,  but  that 
the  pretense  employed  is  unknown  to  complainants ;  that  he 
had  converted  them  into  money,  and  paid  it  to  appellees. 
The  demurrer  admits  that  the  drafts  were  obtained  by  fraud, 
and  the  means  employed  to  procure  them  was  unknown  to 
complainants.  This,  then,  although  not  a  statement  of  all  the 
circumstances  attending  the  fraud,  is  as  full  as  it  is  alleged  it 
could  be  made,  and  it  is  so  admitted. 

Under  these  circumstances,  we  are  at  a  loss  to  know  how 
appellants  could  have  made  a  fuller  allegation,  and  this  aver- 
ment must  be  held  sufficient. 

Appellants  also  allege  that  a  knowledge  of  the  facts  con- 
nected with  the  reception  of  the  drafts,  and  their  conversion 
and  application,  did  not  come  to  the  county  authorities 
until  within  two  years  of  the  filing  of  the  bill,  and  this 
allegation  is  admitted  by  the  demurrer.  We  regard  this  as 
a  clear,  concise  statement  of  a  fact  that  is  traversable.  Nor 
do  we  see  that  it  was  necessary  to  allege  facts  and  circum- 
stances tending  to  prove  or  explain  the  reason  why  the  infor- 
mation did  not  reach  them  at  an  earlier  period.  Owing  to  the 
annual  election  of  the  board  of  supervisors,  the  body  is  con- 
stantly changing,  and  the  board  of  this  year,  who  may  enter 
into  a  contract,  may  be  superseded  next  by  men  who  have  no 
knowledge  of  its  details  or  its  situation  Hence,  we  would  not 
expect  that  such  a  body  would  be  as  active  in  the  pursuit  of 
claims  due  the  county,  or  as  apt  to  learn  of  such  transactions 
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as  would  an  individual,  or  the  same  persons  continuously 
occupying  the  same  position.  Hence,  we  should  not  infer, 
against  the  allegation,  that  appellants  had  the  knowledge  at 
an  earlier  period.  We  are  clearly  of  the  opinion  that  the  court 
below  erred  in  sustaining  the  demurrer  on  the  ground  that  the 
suit  was  barred  by  the  statute  of  limitations. 

The  contract  and  deed  set  out  in  the  bill  all  refer  to  the 
title  and  claim  of  the  county  to  the  lands.  There  is  nothing 
said  about  money,  drafts  or  scrip  that  the  county  was  or  might 
be  entitled  to  receive  from  the  general  or  State  government. 
And  under  a  contract  to  sell  lands  by  a  party,  we  are  aware 
of  no  rule  of  construction  which  can  extend  or  torture  such  a 
contract  into  a  sale  of  lands,  and  also  of  choses  in  action.  We 
are  at  a  loss  to  perceive,  from  anything  contained  in  the  bill, 
how  there  can  be  the  slightest  pretense  of  a  claim  to  these 
drafts  or  the  money  arising  from  them.  From  the  bill  it 
appears  that  appellees  have  received  and  retained  money 
belonging  to  the  county,  and  to  which  appellees  have  no 
claim.  For  these  reasons  we  think  the  court  below  erred  in 
sustaining  the  demurrer  and  in  dismissing  the  bill,  and  the 
decree  is  therefore  reversed  and  the  cause  remanded. 

Decree  reversed. 


Daniel  O'Hara 
v. 
Simeon  W.  King. 


1.  Public  offices — of  the  right  of  private  persons  to  enter  the  same. 
Every  person,  has  a  right  to  enter  and  remain  in  a  public  office,  such  as  the 
office  of  the  clerk  of  a  court,  even  from  motives  of  curiosity,  merely,  during 
such  hours  as  the  same  may  be  open  for  the  transaction  of  public  business, 
so  long  as  he  conducts  himself  properly,  and  in  no  way  interferes  with,  or 
impedes  the  business  being  transacted. 
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2.  Instructions — of  oral  statements  by  the  court  to  counsel.  The  act  of 
February  25,  1857,  which  declares  that  "  Hereafter,  no  judge  of  the  cir- 
cuit court  shall  instruct  the  petit  jury  in  any  case,  civil  or  criminal,  unless 
such  instructions  are  reduced  to  writing,"  should  not  be  construed  as  pro- 
hibiting the  court  from  confining  counsel  in  their  argument,  to  such  points 
of  law  as  he  may  suppose  control  the  case,  and  from  stating,  orally,  to  the 
counsel,  in  the  presence  of  the  jury,  what  those  points  are. 

3.  Bill  of  exceptions — presumption.  When  it  is  alleged,  on  error,  that 
the  court  below  made  remarks  to  counsel,  orally,  in  violation  of  the  statu- 
tory rule  that  instructions  to  the  jury  must  be  in  writing,  if  it  does  not 
appear  by  the  bill  of  exceptions  what  the  court  did  say,  it  will  be  presumed 
the  oral  remarks  were  not  of  such  character  as  to  come  within  the  rule. 
Per  Mr.  Justice  Walker. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

This  was  an  action  of  trespass,  vi  et  armis,  brought  by 
Simeon  W.  King,  against  Daniel  O'Hara.  The  facts  are 
these :  On  the  6th  day  of  April,  1868,  the  defendant  was 
clerk  of  the  recorder's  court  of  the  city  of  Chicago,  and  in 
possession  of  a  room  in  the  court  house  building,  where  he 
conducted  his  business.  About  seven  o'clock  in  the  evening, 
while  the  defendant  was.  in  the  office  transacting  public  busi- 
ness, the  plaintiff  entered,  having,  as  he  testified,  no  business, 
for  the  purpose  of  whiling  away  the  time ;  the  office  was 
crowded,  and  on  being  asked  by  the  defendant  if  he  had  any 
business  to  be  attended  to,  replied  he  had  none.  He  was  then 
told  that  he  was  standing  in  the  way  of  others  who  had  busi- 
ness, and  was  requested  to  depart.  He  refused  to  go,  where- 
upon the  defendant  forcibly  ejected  him  from  the  office.  And 
upon  the  trial  below,  the  jury  awarded  the  plaintiff  a  verdict 
of  $166,  for  which  judgment  was  rendered.  The  defendant 
appealed  to  this  court. 

Mr.  Francis  Adams  and  Mr.  William  K.  McAllister,  for 
the  appellant. 

Mr.  John  Lyle  King,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

We  perceive  no  error  in  this  record.  The  plaintiff  below 
was  rightfully  in  the  office  of  the  defendant,  it  being  a  public 
office,  he  interfering  with  no  one,  in  no  way  impeding  the 
business  then  being  transacted,  and  conducting  himself  in  a 
quiet  and  orderly  manner.  We  know  no  law  forbidding  a 
person,  conducting  himself  properly,  from  entering  a  public 
office  from  motives  of  curiosity  merely,  at  such  hours  as  the 
office  may  be  open  for  the  transaction  of  public  business. 

That  such  was  the  condition  of  this  office  at  the  time  of  the 
assault,  is  shown  by  the  proof. 

It  is  not  like  the  case  of  Woodman  v.  Howell,  45  111.  367. 
The  office,  in  that  case,  was  a  private  office,  and  the  intruder 
had  been  requested  to  leave,  and  on  his  failing  to  do  so,  it 
was  held  he  was  properly  ejected  by  force. 

The  objection  to  this  record,  which  has  had  some  weight 
upon  our  minds  is,  the  exception  taken  by  the  defendant  to 
the  action  of  the  court,  after  his  counsel  had  risen  to  address 
the  jury. 

The  bill  of  exceptions  states  that  the  court,  after  all  the 
testimony  had  been  offered,  by  both  parties,  and  after  Mr. 
Adams,  defendant's  counsel,  had  commenced  his  argument 
to  the  jury,  interrupted  the  counsel,  and  proceeded  to  state, 
and  did  state,  orally,  in  the  presence  and  hearing  of  the  jury, 
the  opinion  of  the  court  as  to  the  law  of  the  case,  and  which 
statement  was  not  reduced  to  writing. 

It  is  insisted  by  appellant,  that  this  conduct  of  the  court 
was  equivalent  to  an  instruction  to  the  jury,  and  as  it  was 
not  in  writing,  was  in  violation  of  the  act  of  February  25, 
1857,  and  should  reverse  this  judgment. 

The  act  referred  to  is  as  follows :  "  Hereafter,  no  judge 
of  the  circuit  court  shall  instruct  the  petit  jury  in  any  case, 
civil  or  criminal,  unless  such  instructions  are  reduced  to 
writing."     Scates'  Comp.  261. 
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Giving  to  the  term  "  instruct,"  as  here  used,  its  technical 
meaning,  and  confining  it  to  that,  the  record  fails  to  show  that 
the  court  gave  any  instruction  to  the  jury.  It  is  unavoidable, 
on  the  trial  of  a  cause  before  a  jury,  that  the  judge  will  be 
required  to  state  points  of  law  on  which  he  may  suppose  the 
case  turns,  and  it  is  right,  and  his  duty  also,  to  confine  coun- 
sel, in  their  argument  to  the  jury,  to  such  points  of  law  as  he 
may  suppose  control  the  case.  In  deciding  upon  a  question 
of  evidence,  the  court  may  have  occasion  to  discuss  many 
points  of  law  involved  in  the  case,  and  this,  necessarily,  in 
the  presence  of  the  jury.  The  statute,  we  conceive,  was  not 
designed  to  meet  any  such  case.  Taking  the  record  as  it  is, 
we  fail  to  see  that  the  court  gave  any  oral  instructions  to  the 
jury,  and,  consequently,  did  not  disregard  the  act  of  the 
legislature  above  cited.  It  is  not  like  the  case  of  Ray  v. 
Wooters,  19  111.  82.  There,  the  court  modified  orally  a  writ- 
ten instruction,  and  for  that  reason  alone  the  judgment  was 
reversed, 

This  case  falls  far  short  of  that  case.  The  facts  are  not  the 
same,  and  nothing  in  the  record  warrants  the  conclusion  that 
the  oral  remarks  of  the  court  to  the  opening  counsel  were 
equivalent  to  instructions  to  the  jury,  or  intended  for  their 
ears.  The  remarks  were  made  to  the  counsel,  and  for  his 
o-uidance  alone.  We  see  no  error  in  the  record,  and  must 
affirm  the  judgment. 

Walker,  J.  The  bill  of  exceptions  fails  to  show,  in  terms 
or  in  substance,  what  the  court  did  say  to  the  attorney. 
Whether  it  only  confined  the  attorney  to  the  legal  questions 
involved  in  the  case,  or  was,  in  substance,  an  instruction  to 
the  jury,  we  are  not  informed,  and  we  must  presume  the 
court  below  acted  properly  until  the  contrary  is  shown.  Plain- 
tiff in  error  must  show  that  error  has  intervened  to  his  injury 
before  he  has  a  right  to  claim  a  reversal.     As  he  has  failed  to 
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present  in  his  bill  of  exceptions  what  was  said  by  the  court, 
we  are  unable  to  say  the  statute  has  been  violated.  If  error 
existed,  he  should  have  shown  in  what  it  consisted. 

Judgment  affirmed. 


Theodore  H.  Eaton 

v. 

Wesley  Truesdail  etal. 


1.  Lien — as  between  an  attaching  creditor  and  a  factor  of  the  debtor.  A 
person  having  property  of  another  in  his  possession  as  a  factor,  accepted  a 
draft  drawn  by  the  owner  of  the  property  in  favor  of  one  of  his  creditors ; 
the  draft  was  made  specifically  payable  out  of  the  property,  and  it  was 
agreed  between  the  debtor  and  his  creditor  that  the  factor  should  retain  the 
custody  and  control  of  the  property,  as  their  mutual  agent,  for  the  specific 
purpose  of  paying  the  draft :  Held,  that  the  effect  of  the  transaction  was 
to  give  to  the  factor  a  lien  on  the  property  to  secure  him  against  his  liability 
as  acceptor  of  the  draft,  and  while  the  property  thus  remained  in  his  pos- 
session, no  purchaser  from  the  owner,  or  creditor,  could  acquire  an  interest 
in  it  paramount  to  such  lien. 

2.  The  debtor,  at  the  same  time  he  made  the  draft,  also  gave  to  the 
creditor,  in  whose  favor  the  draft  was  drawn,  a  chattel  mortgage  upon  the 
property,  in  which  it  was  stipulated  that  the  property  should  remain  in  the 
custody  of  the  factor,  as  their  mutual  agent,  and  that  he  should  sell  the 
same,  and  after  discharging  certain  other  acceptances  of  his  for  the  debtor, 
should  pay  the  balance  to  the  mortgagee,  to  be  applied  on  the  draft.  Power 
was  given  the  mortgagee  to  take  possession  of  and  sell  the  property,  in  case 
of  default.  The  mortgage  was  not  recorded.  The  mortgagee,  however, 
advertised  and  sold  the  property,  buying  it  in  himself,  and  afterwards  sold 
it  to  the  factor  for  the  amount  of  his  acceptance,  which  he  paid.  It  was 
held,  although  the  mortgage  might  be  inoperative  as  such  as  against  third 
persons,  by  reason  of  not  being  recorded,  yet  it  was  an  agreement  valid 
between  the  parties,  and  the  transaction  might  be  regarded  as  a  voluntary 
payment  of  the  draft  by  the  acceptor,  for  which  he  was  liable,  and  which 
he  was  authorized  to  do  out  of  the  property,  by  virtue,  of  his  lien,  and  there 
could  be  no  liability  in  respect  thereto  on  the  part  of  the  creditor  who  thus 
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obtained  payment  of  his  draft,  to  another  creditor  of  the  same  debtor,  who 
had  levied  an  attachment  upon  the  property  after  the  mortgage  and  draft 
were  made,  but  before  the  sale. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  "Williams,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 


Mr.  E.  S.  Smith,  for  the  plaintiff  in  error. 


Messrs.  Beckwith,  Ayer  &  Kales,  for  the  defendants  in 
error,  George  Smith  &  Co. 


Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  21st  of  March,  1856,  Wesley  Truesdail,  of  Detroit, 
and  Isaac  L.  Lyon,  of  Chicago,  entered  into  a  written  agree- 
ment, by  which  Lyon  was  to  receive  and  sell  at  his  lumber 
yard  in  Chicago,  all  lumber  shipped  to  him  by  Truesdail. 

The  agreement  specified  that  Lyon  was  to  advance  the 
freights,  established  the  rate  of  his  commissions,  and  provided 
for  rendering  an  account  of  sales  at  the  beginning  of  every 
month.  On  the  21st  of  February,  1857,  Truesdail,  being  then 
indebted  to  George  Smith  &  Co.  bankers  in  Chicago,  in  the 
sum  of  $21,794.24,  drew  a  draft  for  that  amount  on  Lyon  in 
their  favor,  payable  out  of  the  proceeds  of  lumber  belonging 
to  Truesdail  in  the  hands  of  Lyon.  This  draft  was  to  fall  due 
on  the  1st  of  September,  1857,  with  interest  at  ten  per  cent,  and 
was  accepted  by  Lyon  on  the  day  it  was  drawn. 

At  the  same  time  Truesdail  executed  and  delivered  to  Smith 
&  Co.  a  chattel  mortgage  upon  the  lumber,  to  secure  the  pay- 
ment of  said  draft.  It  was  stipulated  in  the  mortgage  that  the 
lumber  should  remain  in  the  custody  and  control  of  said  Lyon 
as  the  mutual  agent  of  the  parties  ;  that  he  should  sell  the  same, 
and  after  discharging  certain  other  acceptances  of  his  for  said 
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Truesdail,  estimated  at  $15,000,  should  pay  the  balance  to  said 
Smith  &  Co.  to  be  applied  upon  said  draft.  Power  was  given 
to  Smith  &  Co.  by  the  mortgage  to  take  possession  of  and  sell 
said  property  in  case  of  default  in  payment.  The  mortgage 
was  not  recorded.  Lyon  agreed  to  hold  the  property  subject 
to  the  trusts  specified  in  this  instrument. 

Truesdail  continued  to  ship  lumber  to  Lyon  through  the 
summer  of  1857,  and  until  the  1st  of  October,  when  Eaton, 
the  appellant  herein,  a  resident  of  Detroit,  commenced  suit 
by  attachment  against  Truesdail,  and  levied  the  writ  upon  his 
interest  in  the  lumber  in  Lyon's  yard,  and  summoned  Lyon  as 
a  garnishee.  On  the  13th  of  October  Truesdail  caused  his 
appearance  to  be  entered  in  the  suit,  and  judgment  was  ren- 
dered by  agreement  against  him  for  $9807.54,  on  which  a 
special  writ  of  fi.  fa.  was  issued.  Interrogatories  were  filed 
against  Lyon,  as  garnishee,  who  answered  that  he  had  in  his 
possession  about  $30,000  worth  of  lumber,  consigned  to  him 
by  Truesdail,  on  which  he  had  a  lien  for  acceptances  and 
advances  amounting  to  about  $40,000. 

On  the  7th  of  October,  1857,  Smith  &  Co.  advertised  the 
lumber  for  sale  under  their  mortgage,  and  on  the  17th  it  was 
offered  for  sale  at  public  auction  and  struck  off  to  Smith  &  Co. 
for  $9807.54,  who,  the  next  day,  sold  it  to  Lyon  for  the  amount 
due  on  the  acceptance.  Lyon  gave  them  his  note  for  the 
money,  which  he  swears  was  afterwards  paid. 

On  the  9th  of  January,  1858,  Eaton  filed  this  bill  in  chan- 
cery, setting  up  the  attachment  proceedings,  the  issuing  of 
the  special  writ  of  fieri  facias  against  the  property  attached, 
which  writ  was  then  in  the  hands  of  the  sheriff,  and  claim- 
ing that  he  had  thereby  acquired  a  lien  upon  all  the  lumber  in 
Lyon's  yard,  which  had  been  consigned  to  him  by  Truesdail. 
The  bill  alleges  that  Lyon  pretended  to  have  a  lien  on  the 
lumber  for  commissions  and  advances,  on  account  of  which 
he  insisted  upon  holding  the  property,  but  that  he  had,  in  fact, 
no  just  claim  against  Truesdail,  or  one  only  for  an  inconsid- 
erable amount ;  that  the  defendants,  Smith  and  "Willard,  who 
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were  copartners,  doing  business  as  bankers,  under  the  name  of 
Geo.  Smith  &  Co.  also  pretended  to  have  a  lien  on  said 
lumber,  or  a  portion  of  it,  by  virtue  of  a  pretended  chattel 
mortgage  from  Truesdail  to  them,  and  that  after  the  levy 
of  the  attachment  they  took  possession  of  and  sold  two 
millions  feet  of  lumber  and  1,500,000  pieces  of  lath,  of 
which  they  became  the  purchasers ;  that  they  claimed  to  have 
thus  become  absolute  owners  of  so  much  of  the  said  lumber 
and  lath,  but  that  in  fact  no  valid  mortgage  existed  at  the 
time  of  the  attachment ;  that  the  same  was  fraudulent  and 
void  as  against  the  complainant,  and  that  said  Smith  &  Co. 
had  no  legal  or  equitable  right  or  title  to  any  part  of  the  prop- 
erty ;  that  the  pretended  sale  under  the  mortgage  was  merely 
colorable,  and  the  pretense  of  ownership  derived  therefrom 
was  calculated  and  designed  to  hinder  the  complainant  in 
the  collection  of  his  debt. 

The  bill  prays  for  an  account  from  Lyon  touching  his  alleged 
claims  on  the  lumber  and  lath,  and  that  on  payment  of  what 
shall  be  found  due,  the  said  claims  may  be  discharged ;  that 
the  chattel  mortgage  set  up  by  George  Smith  &  Co.  and  the 
sale  thereunder,  may  be  declared  fraudulent  and  void ;  and 
that  all  the  lumber  in  Lyon's  yard  at  the  time  of  the  attach- 
ment may  be  subjected  to  sale  upon  the  special  execution 
issued  on  the  complainant's  said  judgment. 

Separate  answers  were  filed  by  Lyon  and  George  Smith  & 
Co.  denying  that  any  lien  on  the  lumber  was  acquired  by  the 
complainant's  attachment;  alleging  that  the  lumber  had  been 
consigned  to  Lyon  for  sale  on  commission,  and  that  he  had  a 
lien  upon  it  for  more  than  its  value;  and  insisting  upon  the 
validity  of  the  chattel  mortgage  and  of  Smith  &  Co.'s  title  to 
the  property  covered  by  it. 

Proofs  were  taken,  and  on  a  final  hearing  the  bill  was  dis- 
missed. 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  the  mort- 
gage was  void,  as  to  creditors,  for  want  of  compliance  with  the 
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statutory  requirements ;  that  all  the  proceedings  under  it  were 
of  no  avail  as  against  complainant,  and  that  Smith  &  Co. 
wrongfully  interfered  with  the  lumber,  and  must  be  held  liable 
to  complainant,  as  an  attaching  creditor,  for  its  value.  The  bill, 
as  originally  filed,  sought  also  an  account  and  decree  against 
Lyon,  but  he  became  insolvent,  and  it  seems  to  have  been 
finally  prosecuted  and  brought  to  this  court  for  the  purpose  of 
establishing  a  liability  against  Smith  &  Co.  The  argument 
by  counsel  for  plaintiff  in  error  has  been  directed  to  this  end, 
and  Lyon  does  not  appear  by  counsel  in  this  court. 

Notwithstanding  the  elaborate  argument  of  counsel  for 
plaintiff  in  error,  we  are  wholly  unable  to  perceive  any  ground 
upon  which  a  decree  against  Smith  &  Co.  can  be  rendered. 
Admit  the  mortgage  and  all  proceedings  under  it  to  have  been 
invalid,  so  far  ab^depended  upon  its  claim  to  be  regarded  as  a 
statutory  chattel  mortgage ;  it  was,  nevertheless,  an  agreement 
perfectly  valid  as  between  the  parties,  and  when  taken  in  con- 
nection with  the  terms  of  Truesdail's  draft,  which  was  made 
specifically  payable  out  of  the  proceeds  of  the  lumber,  and 
with  Lyon's  acceptance,  by  which  he  made  himself  personally 
and  primarily  liable  for  the  payment  of  the  draft,  and  with 
the  specific  agreement  that  Lyon  should  have  the  custody  and 
control  of  the  lumber  for  that  purpose,  the  unquestionable 
effect  of  the  transaction  was  to  give  to  Lyon  a  lien  upon  the 
lumber  in  his  possession  to  secure  himself  against  all  liability ; 
and  while  the  property  thus  remained  in  his  possession,  no  pur- 
chaser from  Truesdail,  nor  creditor,  could  acquire  an  interest  in 
it  paramount  to  such  lien.  He  could  be  required  to  give  up 
the  possession,  only  by  relieving  him  of  his  liabilities. 

It  is,  then,  wholly  unnecessary  to  consider  whether  Smith  & 
Co.  had  a  lien  which  they  could  enforce  for  their  own  protec- 
tion as  against  an  attaching  creditor.  Admit  they  had  none, 
and  that  their  purchase  under  the  mortgage  upon  one  day, 
and  their  sale  to  Lyon  upon  the  next,  were  void  ;  it  amounted 
then,  simply  to  a  voluntary  payment  by  Lyon  of  his  accept- 
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ance.  The  draft  was  overdue — he  washable  as  acceptor— and 
he  took  it  up  with  his  own  note,  Smith  &  Co.  relinquishing  to 
him  whatever  interest  they  had  in  the  lumber,  and  he  holding 
it,  with  a  power  of  sale,  as  Truesdail's  factor,  and  subject  to 
the  right  of  Truesdail  to  call  upon  him  for  an  account.  In 
all  this  Smith  &  Co.  were  surely  guilty  of  no  wrong  to  any 
one.  They  simply  received  payment  of  their  debt  from  Lyon, 
who  had  undertaken  to  pay  it  out  of  the  proceeds  of  certain 
property  placed  in  his  hands  by  Truesdail  for  that  purpose, 
and  upon  its  payment  they  relinquished  to  Lyon  their  interest 
in  the  property,  whatever  it  may  have  been.  It  is  not  pre- 
tended the  debt  was  not  honestly  due,  and  how  the  acceptance 
of  its  payment  from  Lyon,  who  had  agreed  to  pay  it,  can  be 
construed  into  a  wrong  to  plaintiff  in  error,  which  entitles 
him  to  a  decree  against  Smith  &  Co.  for  the  money  thus  paid, 
we  are  not  able  to  understand.  Their  interference  with  the 
property  by  selling  it  to  Lyon,  placed  the  plaintiff  in  error  in 
no  worse  position.  If  they  had  remained  quiescent,  the  attach- 
ment of  the  plaintiff  in  error  would  still  have  been  subject  to 
Lyon's  right,  as  acceptor  of  Truesdail's  draft,  to  have  the 
property  applied  to  its  payment,  and  to  retain  and  sell  it  for 
that  purpose. 

As  we  have  already  remarked,  Lyon  seems  to  have  become 
insolvent,  and  does  not  appear  in  this  court  by  counsel.  We 
see  no  reason  why,  after  dismissing  the  bill  as  against  Smith 
&  Co.  the  court  might  not  have  retained  it  as  against  Lyon, 
and  referred  the  case  to  a  master  for  the  purpose  of  stating  an 
account  between  Truesdail  and  him  for  the  benefit  of  com- 
plainant. But  this  was  not  asked;  and  as  Truesdail,  who  is 
evidently  acting  in  accord  with  complainant,  states  the  amount 
of  lumber  in  the  yard  at  the  time  of  serving  the  attachment 
at  about  $20,000,  and  as  the  debt  paid  by  Lyon  to  Smith  & 
Co.  was  more  than  that  sum,  it  is  probable  nothing  would  be 
due  Truesdail  on  a  statement  of  the  account,  giving  Lyon 
credit  for  the  amount  paid  by  him.     The  garnishee  process 
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against  Lyon  was  dismissed  after  the  commencement  of  this 
suit. 

The  decree  of  the  circuit  court  is  affirmed,  without  prejudice, 
however,  to  future  proceedings  against  Lyon. 

Decree  affirmed. 


George  E.  Ford  et  al. 

v. 

Thomas  Cratty,  Administrator,  etc. 

1.  Contracts — compounding  a  criminal  offense.  An  attorney  having 
money  of  his  client  in  his  hands,  and  refusing  to  pay  it  over,  the  client  sued 
out  a  warrant  for  his  arrest  on  the  charge  of  larceny  for  embezzlement, 
which  was  shown  the  attorney,  who  was  told  that  unless  he  paid  the  claim 
or  secured  it,  the  prosecution  would  be  pushed  to  a  conclusion ;  the  attor- 
ney thereupon  gave  his  note  for  the  amount,  with  security :  Held,  in  an 
action  on  the  note,  that  it  would  not  be  regarded  as  having  been  given  to 
compound  a  criminal  offense,  inasmuch  as  the  statute  allows  the  injured 
party  to  receive  from  the  wrongdoer  that  which  belongs  to  him. 

2.  Nor  was  the  character  of  the  transaction,  so  far  as  respects  the  validity 
of  the  note,  affected  by  the  fact  that  it  would  not  have  been  given  had  the 
principal  maker  not  been  threatened  with  the  criminal  prosecution. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
S.  D.  Puterbaugh,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below 
by  Thomas  Cratty,  as  administrator  of  Frederick  Furch, 
deceased,  against  George  E.  Ford,  and  others,  his  securities, 
upon  a  promissory  note  given  by  the  defendants  to  the  intes- 
tate in  his  lifetime.  The  circumstances  under  which  the  note 
was  given,  and  the  questions  arising  in  respect  thereto,  are  set 
forth  in  the  opinion  of  the  court. 

A  trial  resulted  in  a  judgment  for  the  plaintiff,  from  which 
the  defendants  appealed. 
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Mr.  H.  Geove,  for  the  appellants. 

Messrs.  Ingeesoll  &  McCune,  for  the  appellee. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case,  that  appellant  Ford, 
as  an  attorney  at  law,  was  employed  by  Frederick  Furch  to 
sell  certain  lands,  to  collect  debts,  etc.  while  Furch  was  absent 
in  the  army.  It  appears  that  Ford  had  sold  the  land,  and  col- 
lected debts,  and  in  May,  1866,  had  in  his  possession  about  the 
sum  of  $1374.  That  Furch,  on  his  return  from  the  service, 
called  on  Ford  for  the  money,  but  failed  to  get  it.  That  he 
thereupon  employed  O'Brien  and  Cratty  to  collect  it  for  him. 
After  ascertaining  that  he  had  collected  the  money,  and  failing 
to  obtain  it,  they  had  Furch  make  an  affidavit  of  the  facts,  and 
sued  out  a  warrant  for  his  apprehension  on  the  criminal  charge 
of  larceny  for  embezzling  the  money. 

O'Brien  took  with  him  the  affidavit  and  warrant,  and  showed 
them  to  Ford,  and  informed  him  that  he  must  settle  or  secure 
the  claim,  or  the  prosecution  would  be  pushed  to  a  conclusion. 
Ford  then  saw  the  other  appellants,  and  they  became  his 
sureties  on  the  note. 

It  is  first  insisted  that  the  court  erred  in  refusing  to  permit 
O'Brien  to  testify  that  Ford  would  not  have  given  the  note 
had  he  not  been  threatened  with  the  criminal  prosecution. 
The  defense  was,  that  the  note  was  given  to  compound  a 
criminal  offense. 

The  23d  section  of  division  9  of  our  criminal  code  (Gross' 
Comp.)  defines  such  an  offense  to  be,  the  taking  of  money, 
goods,  chattels,  lands  or  other  reward,  or  promise  thereof,  in 
consideration  of  an  agreement  not  to  prosecute  a  criminal 
offense,  and  fixes  a  fine  in  double  the  sum  or  value  of  the 
thing  received  ;  but  expressly  declares  that  no  person  shall  be 
debarred  from  taking  his  goods  or  property  from  the  thief 
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or  felon,  or  receiving  compensation  for  the  private  injury- 
received  by  the  commission  of  any  such  criminal  offense. 

The  23d  section  of  the  7th  division  of  the  criminal  code 
(Gross'  Comp.)  declares  that  if  any  county  judge,  police 
magistrate,  justice  of  the  peace,  constable,  or  attorney,  or 
counselor  at  law,  shall  fail,  neglect  or  refuse  to  pay  over  money 
collected  to  the  person  entitled  to  receive  the  same,  upon  a 
demand  thereof,  every  such  person  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor,  and  punished  by  fine  in 
double  the  amount  retained,  and  imprisoned  in  the  county 
jail  for  a  term  not  more  than  a  year,  nor  less  than  three 
months,  and  be  removed  from  office  and  thereafter  rendered 
ineligible  to  hold  office. 

This  last  section  authorizes  the  injured  party  to  reclaim  his 
property  or  receive  compensation  for  the  wrong  done  to  him. 
Then,  whether  a  prosecution  could  be  maintained  under  the 
first  of  these  sections  or  not,  if  the  injured  party,  for  a  com- 
pensation, were  to  agree  not  to  prosecute  for  a  misdemeanor, 
does  not  matter,  as  the  statute  authorizes  him  to  regain  his 
property  or  to  receive  compensation  for  the  injury  he  has 
received.  In  this  case,  Furch  did  no  more  than  receive  that 
compensation  when  he  obtained  the  note.  There  is  no  pretense 
that  Ford  had  not  collected  the  money,  and  still  owed  it  to 
him.  He  had  a  right  to  receive  the  note,  and  whatever  may 
be  said  of  the  means  employed  in  obtaining  it,  we  cannot 
hold  that  it  was  received  to  compound  a  criminal  offense.  In 
this  view  of  the  question,  the  answer  to  the  question  pro- 
pounded to  the  witness  was  immaterial. 

It  is  next  urged  that  the  court  below  erred  in  giving  instruc- 
tions for  appellee,  and  in  refusing  instructions  asked  by  appel- 
lants. It  will  be  seen  that  the  instructions  given,  accord  with 
the  views  we  have  here  expressed,  and  those  refused  were  the 
reverse  of  the  rule  we  have  announced.  It  then  follows  that 
there  was  no  error  in  giving  or  refusing  to  give  instructions. 

A  number  of  authorities  have  been  referred  to,  to  establish 
the  position  that  a  note  given  to  compound  a  criminal  prosecu- 
tion is  illegal  and  void.  The  rule  is  well  settled  that  such  a  note 
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is  illegal,  but  here  the  note  was  given,  not  as  a  reward  for  not 
prosecuting,  but  for  a  debt  due  from  Ford  to  Furch,  and  that 
being  the  only  and  true  consideration,  it  is  not  like  a  note 
given  simply  to  prevent  the  prosecution  for  a  misdemeanor  or 
felony.  That  would  be  a  different  question  ;  nor  is  any  ques- 
tion before  us  whether  Furch  and  his  attorney  incurred  any 
liability  by  using  the  criminal  process  to  influence  Ford  to 
give  the  note  with  security.  Nor  is  the  question  of  duress 
before  us,  as  that  defense  has  not  been  interposed  in  this  case. 
The  evidence  sustains  the  verdict,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


Margaret  O'Connor,  Administratrix,  etc., 
v. 

Catharine  O'Connor. 


Delay  in  presenting  a  claim  against  an  estate — to  he  considered.  A  claim 
against  an  estate,  bearing  such  marks  as  induced  a  suspicion  as  to  its  fair- 
ness, was  not  presented  until  some  three  years  after  the  death  of  the  i  at  es- 
tate. This  delay  in  presenting  the  claim  was  regarded  as  so  important  a 
circumstance  for  the  consideration  of  the  jury  in  determining  whether  the 
claim  ought  to  be  paid,  that  a  modification  by  the  court  below  of  an  instruc- 
tion asked  on  behalf  of  the  estate,  which  would  be  likely  to  exclude  the 
consideration  by  the  jury  of  that  circumstance,  was  held  to  be  ground  for 
reversal  of  the  judgment  allowing  the  claim. 

Appeal  from  the  Circuit  Court  of  Grand}'  county ;  the 
Hon.  Josiah  McRobekts,  Judge,  presiding. 

Catharine  O'Connor  presented  a  claim  against  the  estate  of 
Martin  O'Connor,  deceased,  in  the  probate  court  of  LaSalle 
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county,  for  services  alleged  to  have  been  rendered  by  her  son, 
for  the  deceased,  in  his  life  time,  the  latter  being  an  uncle  of 
the  boy.  The  proceeding  was  taken  into  the  circuit  court  of 
LaSalle  county,  on  appeal,  and  finally,  on  change  of  venue, 
removed  into  the  circuit  court  of  Grundy  county. 

Upon  the  trial  below,  the  administratrix  asked  the  following 
instruction  to  the  jury  : 

"  In  determining  the  question  as  to  whether  the  claim  of 
the  plaintiff  in  this  suit  was  paid  or  settled  during  the  lifetime 
of  Martin  O'Connor,  the  jury  have  the  right,  and  it  is  their 
duty,  to  consider  all  the  circumstances  surrounding  the  case, 
the  fact,  if  it  be  a  fact,  that  the  plaintiff  delayed  presenting 
her  claim  for  the  period  of  over  three  years,  from  the  time  the 
services  for  which  charged  ended,  in  determining  the  character 
of  the  claim  made,  together  with  all  the  other  circumstances 
of  the  case  as  they  appear  in  evidence." 

The  court  refused  to  give  the  same  as  asked,  but  gave  it 
with  the  following  modification  : 

"  But  the  jury  are  instructed  that,  should  they  believe,  from 
the  evidence,  that  the  plaintiff,  Mrs.  Catharine  O'Connor,  did 
not  bring  suit  or  make  any  demand  for  the  claims  in  question 
in  this  suit  within  three,  or  even  four  years,  from  the  time  of 
rendering  said  service,  yet,  such  fact  in  no  way  or  manner 
debars  or  prejudices  said  plaintiff  in  her  said  claims  and 
demands  in  this  suit." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  $800,  for  which  judgment  was  rendered.  The  admin- 
istratrix appealed. 

Mr.  D.  L.  Hotjgh,  for  the  appellant. 

Messrs.  Bushnell  &  Avery  and  Messrs.  Olin  &  Arm- 
strong, for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  claim  against  an  intestate's  estate,  presented 
three  years  or  more  after  the  death  of  the  intestate,  and  there 
are  circumstances  developed  by  the  testimony  which  would 
lead  to  the  conclusion  that  it  had  but  slight  foundation  in 
justice.  It  is  not  difficult  to  induce  a  jury  to  allow  such  a 
claim  as  this,  the  one  making  it  being  a  widow  claiming  for 
her  son's  services  to  a  childless  relative  who  died  leaving  a 
considerable  estate,  of  which  he  made  no  testamentary  dispo- 
sition. A  struggle  not  infrequently  arises  in  such  cases  among 
the  relatives  of  the  deceased,  as  to  who  shall  get  the  largest 
share.  The  fact  that  this  son,  when  about  fourteen  years  of 
age,  was  in  some  kind  of  service  for  his  uncle,  afforded  a  good 
opportunity  to  the  mother  to  make  her  claim  on  his  estate, 
while  there  are  strong  grounds  for  believing  the  deceased 
stood  to  the  boy  in  loco  parentis,  no  idea  then  existing  of  any 
contract  for  service,  or  of  any  responsibility  therefor.  No 
claim  was  presented  or  made  during  the  lifetime  of  the  uncle, 
and  he  lived  some  time  after  the  boy  left  his  service,  and  not 
until  three  years  after  his  death  was  it  thought  expedient  to 
make  a  claim. 

Under  these  circumstances  the  court  should  have  given  thj3 
second  instruction  asked  by  the  defendant,  without  any  quali- 
fication, for  it  was  a  case  in  which  a  jury  should  be  warned  by 
the  court  to  consider  well  all  the  circumstances  attending  the 
claim,  and  long  delay  in  prosecuting  it  ought  to  have  some 
influence  on  the  jury,  unexplained  as  it  was,  and  should  have 
induced  the  jury  to  look  upon  the  claim  with  suspicion. 

We  are  not  inclined  to  believe  from  the  facts  in  the  record, 
developing  the  kind  of  case  they  do,  that  any  obligation  rests 
upon  the  estate  of  the  deceased  to  pay  the  plaintiff  the  large 
amount  found  by  the  jury,  or  any  very  considerable  amount. 
The  claim,  under  the  circumstances,  was  a  suspicious  claim. 
The  delay  in  prosecuting  it,  wholly  unexplained,  ought  to 
have  prejudiced  it. 
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The  modification  by  the  court  tended  very  much  to  nullify  that 
portion  of  the  instruction  given,  for  delay  in  bringing  suit  was 
one  of  the  circumstances  in  the  case,  and  in  the  portion  of  the 
instruction  given,  the  jury  were  told  by  the  court  to  regard 
them. 

We  think  the  case  should  be  considered  by  another  jury. 
The  judgment,  for  the  reason  given,  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Peter  Koeler 

v. 

Samuel  R.  Eaton. 

The  decree  in  this  case  is  reversed  for  want  of  any  evidence  to  sup- 
port it. 

Writ  of  Error  to  the  Circuit  Court  of  "Woodford  county ; 
the  Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

Messrs.  Bangs  &  Shaw  and  Mr.  L.  Newell,  for  the  plain- 
tiff in  error. 

Mr.  John  Clark,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  : 

This  was  a  bill  in  chancery,  brought  by  Eaton  against 
Koeler,  to  compel  the  conveyance  of  a  tract  of  land.  The 
bill  alleges  that  the  complainant  had  entered  the  land  at  the 
government  land  office,  and  that  the  defendant  afterwards 
bribed  a  clerk  in  the  office  to  erase  complainant's  entry,  and 
substitute  an  entry  by  defendant.     The  defendant  answered, 
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denying  the  allegations  of  the  bill ;  a  replication  was  filed, 
and  the  deposition  taken,  of  the  register's  clerk  charged  to  have 
received  the  bribe.  Nothing  of  the  kind,  however,  was  pro- 
ven by  him  and  no  other  testimony  was  taken.  The  case 
seems  to  have  stood  on  the  docket  for  some  years  without 
action,  but  a  decree  was  finally  pronounced  in  favor  of  the 
complainant,  directing  the  defendant  to  convey.  As  there 
was  no  evidence,  whatever,  upon  which  to  base  such  a  decree, 
we  presume  the  case  was  heard  ex  parte,  and  the  decree  ren- 
dered under  misapprehension  of  the  facts.  It  must  be  reversed 
and  the  cause  remanded. 

Decree  reversed. 


Henry  Mansfield,  Administrator,  etc. 

v. 

Andrew  Hoagland. 


Consideration — whether  a  further  consideration  necessary.  Where  a  sale 
of  land  has  been  made  under  a  judgment,  and  a  certificate  of  purchase 
issued  to  the  plaintiff  therein,  who  afterwards  assigns  the  judgment  to  a 
third  person,  for  a  valuable  consideration,  upon  an  assignment  of  the  certifi- 
cate of  purchase  to  the  assignee  of  the  judgment,  subsequent  to  the  assign- 
ment of  the  judgment,  and  to  carry  out  the  original  intention  of  the  parties, 
no  further  consideration  is  necessary  to  support  the  transaction. 

Appeal  from  the  Circuit  Court  of  Peoria  county  ;  the  Hon. 
S.  D.  Puterbaugh,  Judge,  presiding. 

This  case  was  before  the  court,  at  the  January  term,  1868, 
when  the  decree  of  the  court  below  was  reversed,  and  the 
cause  remanded  for  further  proceedings.  It  is  reported  in  46 
111.  359,  where  the  facts  will  be  found  sufficiently  set  forth  in 
the  opinion  of  the  court.     Upon  a  re-trial  in  the  court  below, 


1869.]  Mansfield  v.  Hoagland.  321 

Statement  of  the  case.     Opinion  of  the  Court. 


additional  evidence  was  introduced,  in  reference  to  the  ques- 
tion whether  the  assignment  of  the  judgment  and  certificate 
of  purchase  by  Joseph  C.  Hoagland  to  Andrew  Hoagland 
was  fraudulent.  A  final  decree  was  rendered  on  the  17th  of 
July,  1869,  reciting  that  the  cause  came  on  upon  the  bill  as 
amended,  the  answer  of  Andrew  Hoagland  and  replications, 
the  exhibits  and  proofs,  and  the  court  being  advised,  found  the 
equities  to  be  with  the  defendant,  Andrew  Hoagland. 

It  was  ordered  that  the  bill,  so  far  as  it  affected  Andrew 
Hoagland,  be  dismissed  ;  that  the  decree  of  March  15,  1859, 
and  all  proceedings  under  it,  so  far  as  they  affected  the  rights 
of  .Andrew  Hoagland,  be  vacated  and  set  aside ;  that  the  deed 
of  the  master  in  chancery  to  Joshua  J.  Moore,  so  far  as  it  affects 
the  rights  and  interests  of  Andrew  Hoagland,  be  set  aside,  and 
he  restored  to  all  his  rights  as  if  no  such  deed  had  been  made, 
and  that  the  master  execute  a  deed  to  Andrew  Hoagland  upon 
demand,  reconveying  the  premises,  without  prejudice  to  the 
rights  of  subsequent  purchasers  from  Andrew  Hoagland. 
And  it  was  further  ordered,  that  Andrew  Hoagland  recover 
his  costs  against  the  complainant,  to  be  paid  in  due  course  of 
administration. 

From  that  decree  the  complainant  appealed. 

Messrs.  GorjDY  &  Chandler,  for  the  appellant. 

Mr.  D.  McCullock,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  case  was  before  this  court  at  a  previous  term,  and  is 
reported  in  46  111.  359.  It  was  then  held,  that  the  judgment 
against  Joshua  J.  Moore,  was  valid  and  binding  on  him,  and 
as  his  land  had  been  sold  under  it,  an  innocent  purchaser  or 
an  assignee  for  a  valuable  consideration  from  the  purchaser, 
could  not  be  compelled  to  surrender  the  land  because  the  judg- 
ment, in  equity,  might  have  belonged  to  other  parties ;  that 
21— 52nd  III. 
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if  the  cestuis  que  trust  permitted  a  person  wrongfully  to  obtain 
a  judgment  in  his  name,  when  it  should  have  been  in  theirs, 
thej'  have  no  right  to  require  an  innocent  person  to  suffer  the 
consequences  of  their  carelessness ;  that  they  can  only  look 
to  the  person  who  wrongfully  obtained  the  judgment  in  his 
name,  or  wrongfully  used  it  for  his  own  benefit ;  that  under  the 
facts  then  before  the  court,  the  heirs  or  administrator  of  Joseph 
I.  Moore  must  look  to  Joseph  C.  Hoagland  for  the  amount  he 
received  under  the  judgment,  as  by  his  default  he  admitted 
that  it  was  for  their  benefit. 

It  was  also  held,  that  as  Andrew  Hoagland  denied  the  allega- 
tion that  the  assignment  was  fraudulent,  and  having  alleged 
that  it  was  taken  in  good  faith  and  for  value,  and  the  evidence 
failing  to  disprove  his  answer  and  failing  to  connect  him  with 
the  fraud  charged  in  the  bill,  he  was  to  be  held  an  innocent 
purchaser  for  a  valuable  consideration;  that  his  title  could 
not  be  divested  on  account  of  any  equities  that  existed  in  the 
maker  of  the  note,  or  the  heirs  of  Joseph  I.  Moore  of  which 
he  had  no  notice.  But  since  the  case  was  then  before  the  court, 
further  evidence  has  been  taken,  and  the  cause  again  tried  in 
the  court  below,  and  it  is  insisted  that  the  court  should,  on  the 
evidence  thus  before  it,  have  decreed  that  Andrew  Hoagland's 
title  was  fraudulent,  and  granted  the  prayer  of  the  bill. 

It  now  appears  that  Joseph  C.  Hoagland  on  the  4th  day  of 
August,  1857,  assigned  the  judgment  to  Andrew  Hoagland,  by 
an  instrument  in  writing  which  was  acknowledged  before  a 
notary  public,  in  the  city  of  New  York.  This  assignment 
only  professed  to  transfer  the  judgment,  and  makes  no  allu- 
sion to  the  certificate  of  purchase  issued  by  the  marshal  to 
Joseph  0.  Hoagland,  bearing  date  on  the  1st  of  September, 
1857,  almost  a  year  before  the  formal  assignment  of  the  judg- 
ment was  made. 

Afterwards,  about  the  8th  day  of  August,  1857,  Joseph  C. 
Hoagland  being  in  Lewistown  in  this  State,  was  arrested  on  a 
writ  of  ne  exeat,  and  to  procure  bail  for  his  appearance,  he 
produced  the  certificate  of  purchase  which  was  in  his  posses- 
sion, and  assigned  it  to  Andrew  Hoagland  and  gave  it  to  L» 
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W.  Ross,  with  a  power  of  attorney,  authorizing  him  to  control 
the  land,  or  money  if  it  should  be  redeemed,  and  Ross  then 
became  bail  for  his  appearance  to  answer  the  writ.  Ross  and 
Shope  both  testify  that  Andrew  Hoagland  was  not  there  at 
that  time.  It  also  appears  that  Joseph  C.  Hoagland  was  then 
insolvent.  Andrew  testified  that  he  had  never  seen  the  certifi- 
cate of  purchase  for  this  tract  of  land,  and  did  not  know 
whether  or  not  it  was  assigned  to  him.  He  says  he  has  no 
distinct  recollection  that  the  judgment  was  assigned  to  him 
but  presumes  it  was,  as  an  attorney  was  employed  to  prepare 
papers,  and  he  gave  to  Joseph  C.  Hoagland  a  power  of  attor- 
ney to  collect  the  judgment.  He  had  no  recollection  of  the 
amount  paid,  but  says  he  thinks  he  had  loaned  Joseph  C. 
money  before  that  time,  but  was  unable  to  state  the  amount. 
Said  he  could  not  state  the  amount  paid,  but  that  he  made  pay- 
ments at  different  times;  that -he  held  notes  against  Joseph 
which  he  then  gave  up  to  him ;  that  he  was  unable  to  say 
how  much  he  was  to  give  for  the  judgment,  as  they  were 
brothers-in-law  and  did  business  loosely,  and  he  kept  no 
account  of  the  money  paid  or  of  the  transaction. 

Joseph  Hoagland  in  his  testimony,  does  not  speak  of  having 
given  Andrew  his  notes  for  borrowed  money  previous  to  the 
assignment,  or  then  being  indebted  to  him.  He  is  more  defi- 
nite as  to  the  sums  of  money  which  they  both  say  were  after- 
wards paid  by  Andrew.  He  gives  amounts  and  places  where 
the  money  was  paid.  Although  it  may  be  that  their  accounts 
of  the  transaction  are  not  so  full  and  specific  as  we  should 
have  expected  had  the  testimony  been  given  soon  after  the 
assignment  was  made,  still,  it  is  not  so  inconsistent  with  a  fair 
transaction  as  to  induce  us  to  wholly  disregard  their  testimony 
and  set  aside  the  conveyance,  independent  of  other  evidence. 
And  when  we  turn  to  the  other  evidence  in  the  case,  we  find 
it  so  clearly  contradictory  that  we  are  wholly  unable  to  recon- 
cile it,  or  to  learn  any  thing  satisfactory  of  the  truth  of  the  case. 

It  is  true  the  assignment  of  the  certificate  was  not  endorsed 
until   near  a  year  after  the  transfer  of  the  judgment,  but  it 
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was  made  to  carry  out  the  original  intention  of  the  parties. 
If  such  had  not  been  the  case,  we  can  readily  suppose  that 
the  assignment  would  have  been  directly  to  Ross.  It  may 
be  asked,  why  he  would  use  another  person's  certificate  of 
purchase  for  his  own  use,  but  it  must  be  remembered  that  he 
was  in  custody,  and  unable  to  obtain  his  release  otherwise ; 
although  not  right,  he  would,  perhaps,  be  strongly  tempted  to 
take  such  a  liberty  with  a  brother-in-law,  with  whom  he  was 
on  friendly  and  intimate  terms. 

Both  Joseph  and  Andrew  swear  that  they  were  not  aware 
of  the  fact  that  this  quarter  of  land  had  been  sold  under  the 
execution  at  the  time  the  transfer  of  the  judgment  was  made  ; 
and,  as  they  lived  in  other  States  and  the  collection  of  the 
judgment  was  entrusted  to  an  attorney,  we  have  no  doubt  this 
was  true. 

That  the  actual  assignment  of  the  certificate  of  purchase 
was  proved  to  have  been  made  after  the  assignment  of  the 
judgment,  is  true,  and  it  was  also  shown  that  no  money  was 
then  paid  as  a  consideration,  but  it  is  evident  that  there  was 
no  intention  to  reserve  any  portion  of  the  judgment,  or  avails 
thereof  already  received  from  it.  Suppose  the  entire  judg- 
ment had  been  collected  and  in  the  hands  of  the  attorney  at 
the  time,  would  any  one  have  doubted  that  Andrew  was  entitled 
to  receive  it  ?  We  presume  not.  And  if  so,  why  did  not  the 
certificate  of  purchase,  in  equity,  pass  to  him  by  this  assign- 
ment ?  As  the  intention  was  to  transfer  the  judgment,  and  all 
the  money  recovered  by  it  if  collected,  no  reason  is  perceived 
why  Andrew  should  not  have  the  benefit  of  the  certificate  of 
purchase,  as  well  as  the  balance  of  the  judgment.  When 
Joseph,  therefore,  wrote  out  the  assignment  on  the  certificate 
of  purchase,  he  did  no  more  than  chancery  would  have  com- 
pelled him  to  do.  He  was  only  carrying  out  the  intention  of 
himself  and  Andrew  when  the  judgment  was  assigned. 

We  are  clearly  of  the  opinion  that  any  further  considera- 
tion was  unnecessary  to  be  paid  to  support  the  assignment  of 
the  certificate  of  purchase. 
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As  to  whether  that  assignment  was  only  colorable,  we  think 
that  appellant,  even  with  the  additional  evidence  introduced 
on  the  last  trial,  has  failed  to  prove  that  fact.  Both  Joseph 
and  Andrew  swear  that  the  assignment  was  honajide  and  that 
a  sufficient  consideration  was  paid  to  support  the  transaction. 
It  is  true  that  Joseph  seems  to  have  become  insolvent  not  a 
great  while  afterwards,  but  that  would  probably  afford  an 
inducement  to  pay  a  brother-in-law  any  sum  he  may  have 
owed  him,  and  to  have  obtained  means  out  of  a  claim  that,  it 
is  said,  was  regarded  doubtful,  and  at  best  likely  to  require 
time  and  expense  for  its  collection.  The  whole  case  considered, 
we  do  not  see  that  appellants  have  established  that  the  assign- 
ment of  the  judgment  or  the  certificate  of  purchase  was  fraudu- 
lently made.  The  proof  devolved  on  appellants  to  establish 
the  fraud,  and  we  think  they  have  failed. 

The  decree  of  the  court  below  is  therefore  affirmed. 

Decree  affirmed. 


Chicago  &  Northwestern  Railway  Company 

v. 
Honora  Sweeney,  Administratrix,  etc. 


1.  Negligence — comparative.  In  actions  to  recover  damages  resulting 
from  the  alleged  negligence  of  the  defendant,  the  doctrine  of  comparative 
negligence  obtains  in  this  State ;  so  the  question  of  liability  does  not  depend 
absolutely  upon  the  absence  of  all  negligence  upon  the  part  of  the  plaintiff 
or  the  defendant,  but  upon  the  relative  degree  of  care,  or  want  of  care,  as 
manifested  by  both  parties. 

2.  It  is  the  duty  of  a  person  about  to  go  upon  a  railroad  track,  to  do  so 
cautiously,  and  ascertain  whether  there  is  danger ;  and  especially  does  this 
duty  devolve  upon  a  person  who,  from  long  employment  upon  the  road  at 
the  particular  place,  is  familiar  with  its  peculiar  dangers,  from  the  numerous 
tracks  there,  and  their  constant  use  in  the  switching  of  cars. 


326  C.  &  N.  W.  E.  R.  Co.  v.  Sweeney.       [Sept.  T., 

Syllabus. 

3.  In  an  action  to  recover  damages,  under  the  statute,  for  the  death  of  a 
person  alleged  to  have  been  occasioned  by  the  negligence  of  a  railroad  com- 
pany, it  appeared  the  deceased  was  a  track  repairer  in  the  service  of  another 
company,  with  whose  road  the  defendants'  track  connected  at  the  place 
where  the  accident  occurred,  and  with  which  the  deceased  was  very  familiar, 
having  worked  about  it,  or  near  it,  for  several  3'ears.  It  was  a  point  where 
the  tracks  were  numerous,  and  engines  constantly  in  motion  in  great  num- 
bers. While  cars  were  being  pushed  by  an  engine,  the  deceased  stepped 
upon  the  track  in  front  of  the  moving  cars,  with  his  back  to  them,  and  his 
cap  drawn  closely  over  his  ears,  not  looking  about  to  see  if  there  was  danger, 
which  he  could  easily  have  discovered,  and  of  which  he  should  have  been 
aware  from  his  long  familiarity  with  the  place.  The  cars  overtook  him,  and 
he  was  struck  and  killed.  He  was  held  to  have  been  guilty  of  such  gross 
negligence,  and  even  recklessness,  that  there  could  be  no  recovery,  unless  a 
greater  degree  of  negligence  on  the  part  of  the  company  could  be  shown. 

4.  There  seemed  to  have  been  no  negligence  on  the  part  of  the  company. 
The  switchman  walked  along  the  track  about  sixty  feet  in  advance  of  the 
moving  train  and  saw  the  track  was  clear.  While  doing  so,  the  deceased 
stepped  on  the  track  between  him  and  the  train,  with  his  back  to  the  train, 
without  noticing  its  approach,  although  it  was  in  plain  view.  So  soon  as 
he  was  seen  by  the  switchman,  he  shouted  to  him,  but  he  gave  no  heed  to 
the  warning.  The  train  was  moving  very  slow,  and  had  the  usual  comple- 
ment of  men  about  it,  who  attended  to  their  duties,  and  the  engine  bell  was 
ringing  continuously. 

5.  There  was  no  watch  upon  the  forward  car  to  give  warning,  but  there 
was  an  engineer  and  fireman,  and  a  switchman  and  his  assistant  who  was 
in  a  favorable  position  along  side  of  the  train  to  receive  signals  from  the 
switchman  on  the  track  and  communicate  them  to  the  engineer.  But  ev?en 
if  a  man  stationed  on  the  forward  car  would  have  been  more  serviceable  in 
giving  warning,  his  not  being  there  was  slight  negligence  compared  with 
the  recklessness  of  deceased. 


Appeal  from  the   Superior  Court  of  Chicago ;   the  Hon. 
William  A.  Porter,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  H.  W.  Blodgett  and  Mr.  George  C.  Campbell,  for  the 

appellants. 


Mr.  M.  F.  Heenan,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

Tin's  was  an  action  on  the  case,  brought  to  the  Superior 
Court  of  Chicago,  by  Honora  Sweeney,  administratrix  on  the 
estate  of  Michael  Sweeney,  deceased,  against  the  Chicago  and 
Northwestern  Railway  Company,  to  recover  damages  for  their 
negligence,  resulting  in  the  death  of  Michael  Sweeney. 

The  deceased  was  a  track  repairer,  in  the  service  of  the 
Pittsburgh,  Ft.  Wayne  &  Chicago  Railroad  Company,  whose 
switches  and  lines  of  road  connect  with  those  of  appellants, 
and  they  use,  in  common,  a  curved  track,  known  and  called 
the  "  Galena  Y,"  by  which  trains  are  readily  changed  from 
one  track  to  another. 

It  was  at  this  "  Y  "  the  accident  occurred,  a  place  with  which 
deceased  was  very  familiar,  having  worked  about  it  or  near  it 
for  several  years.  It  was  a  point  where  engines  were  con- 
stantly in  motion,  in  greater  number,  perhaps,  than  at  any 
other  point  on  the  continent.  The  ground  is  covered  with 
railroad  tracks,  as  the  proof  shows,  and  in  constant  use. 

The  deceased  having  been  at  work  for  two  or  three  years, 
among  these  rails,  knew  it  was  a  place  full  of  dangers,  demand- 
ing the  keenest  exercise  of  all  one's  faculties  to  escape  them. 

The  proof  is,  that  on  the  thirteenth  day  of  December,  1 867, 
deceased,  with  his  shovel  in  hand,  with  a  cap  upon  his  head 
drawn  closely  down  over  his  ears,  and  without  looking  to  the 
right  or  left,  or  behind  him,  stepped  upon  the  track  of  the 
Fort  Wayne  road,  a  few  feet  north  of  the  point  where  the  "Y" 
joins  it,  and  while  cars  pushed  by  an  engine  were  being  backed 
over  the  "  Y"  on  to  the  the  track  of  the  Fort  Wayne  road,  and 
was  run  over  and  killed,  deceased  having  his  back  to  the  car 
when  it  struck  him. 

That  these  facts  show  negligence  on  the  part  of  the  deceased, 
of  the  grossest  character,  cannot  be  questioned.  The  place 
was  a  very  dangerous  one,  and,  in  proportion  to  the  magnitude 
of  the  dangers,  should  have  been  his  care  and  caution.  De- 
ceased manifested  neither,  but,  in  the  most  reckless  manner, 
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rendering  nearly  useless  a  most  important  faculty,  at  such  a 
place,  and  not  using  another  no  less  important,  he  lost  his  life. 

The  rule  of  the  English  courts,  as  well  as  of  this  .country 
and  of  this  court,  in  such  cases,  is  well  settled. 

If  a  very  high  degree  of  care  is  required  of  strangers  coming 
upon  a  railroad  track,  to  avoid  injury,  as  much,  or  more,  should 
be  demanded  of  one  who  is  familiar  with  the  place,  and  can 
not  but  know  it  is  pregnant  with  danger.  Neither  can  go 
recklessly  upon  the  road,  taking  no  proper  precautions  to 
avoid  accidents. 

The  deceased  appears  to  have  been  in  a  condition  quite 
similar  to  that  of  Still,  as  reported  in  19  111.  499.  The  party 
injured  in  that  case  was  driving  a  two-horse  wagon  along  a 
highway,  crossed  by  a  railroad  track,  and  sitting  down  in  the 
bottom  of  his  wagun,  with  his  back  towards  an  approaching 
train,  with  his  coat  collar  turned  up,  and  a  comforter  about  his 
neck.  Any  man  of  ordinary  prudence,  who  would  take  the 
trouble,  could  see  the  approaching  train,  and  could  hear  it  if 
his  sense  of  hearing  was  not  obstructed.  Under  these  circum- 
stances, this  court  held  that  a  person  crossing  a  railroad  track, 
who  could  have  seen  the  cars  approach,  but  turned  his  back 
to  that  direction,  and  had  his  ears  so  bandaged  that  he  could 
not  hear,  was  guilty  of  such  negligence  as  would  prevent  his 
recovery  for  injuries,  unless  he  can  prove  a  greater  degree  of 
negligence  on  the  part  of  the  railroad  company. 

In  the  late  case  of  the  Chicago  &  Alton  Railroad  Co.  v. 
Gretzner,  46  ib.  74,  this  court  said  it  was  the  duty  of  every 
person  about  to  cross  a  railroad  track,  to  approach  it  cautiously, 
and  ascertain  if  there  is  present  danger  in  crossing,  as  all  such 
persons  are  bound  to  know  that  such  an  undertaking  is  danger- 
ous, and  they  must  take  all  proper  precaution  to  avoid  acci- 
dents in  so  doing,  otherwise  they  could  not  recover  for  an 
injury  thereby  received.     Both  parties  must  use  care. 

But  it  is  said  by  appellee,  the  railroad  company  was  guilty 
of  great  negligence  in  not  using  the  necessary  precautions  for 
the  protection  of  persons  about  the  tracks.     Were  they  derelict 


1869.]  C.  &  N.  W.  K.  B.  Co.  <y;  Sweeney.  329 

Opinion  of  the  Court. 

in  this  regard  ?  It  is  in  proof  that  the  switchman  wTalked 
along  the  "  Y  "  about  sixty  feet  in  advance  of  the  train  to  see 
if  the  track  was  clear,  and  saw  it  was  clear.  While  so  doing, 
the  deceased  stepped  on  the  track  between  him  and  the  train, 
with  his  back  to  the  train,  it  being  backed  up  by  an  engine  in 
the  rear,  and  with  his  ears  covered  up  by- his  cap.  So  s#on  as 
he  was  seen  by  the  switchman,  he  shouted  to  him,  but  his  ears 
being  covered,  the  shout  was  not  heard,  or  if  heard,  no  atten- 
tion was  paid  to  it.  It  appears  deceased  could  have  seen  the 
train  for  a  considerable  distance,  but  he  did  not  take  the 
trouble  to  look  about  him.  The  train  was  moving  very  slow, 
so  slow  that  it  was  stopped  within  sixty  feet  of  the  place  where 
the  deceased  was  struck.  It  is  in  proof  this  train  had  the 
usual  complement  of  men  about  it,  who  were  attentive  in  the 
performance  of  their  several  duties,  and  the  usual  signal,  by 
ringing  a  bell,  was  continuous. 

Complaint  is  made  by  appellee  that  no  watch  was  upon  the 
forward  car  to  give  the  necessary  warning.  It  is  shown,  how- 
ever, that  the  train  had  the  usual  complement  of  hands ;  an 
engineer  and  fireman,  a  switchman  and  his  assistant,  who  was 
in  a  favorable  position  along  side  of  the  train  to  receive  signals 
from  the  switchman  on  the  track  and  communicate  them  to 
the  engineer.  It  is  a  disputed  point,  on  which  the  witnesses 
are  not  agreed,  whether  this  duty  of  observing  the  track  could 
not  be  better  performed  by  a  person  on  the  car  than  by  one  on 
the  track,  and,  be  that  as  it  may,  it  can  have  no  influence 
favorable  to  the  deceased.  His  conduct  was  grossly  negligent, 
and,  although  a  man  stationed  on  the  cars  might  have  been 
more  serviceable,  his  not  being  there  was  negligence  of  a  slight 
character,  compared  to  the  recklessness  of  the  deceased. 

In  the  case  of  the  Chicago  db  Alton  Railroad  Co.  v.  Gretz- 
ner,  supra,  the  question  of  comparative  negligence  was  again 
discussed,  and  it  was  said,  to  render  a  railroad  company  liable, 
there  must  be  fault  on  their  part,  and  no  wrant  of  ordinary 
care  on  the  part  of  the  plaintiff;  and  when  both  parties  are 
in  fault,  the  plaintiff  may,  in  some  cases,  recover,  as  when  it 
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appears  that  bis  negligence  is  slight,  and  that  of  the  defendant 
gross,  and  that  the  rule  holds,  even  when  the  slight  negligence 
of  the  plaintiff  contributed,  in  some  degree,  to  the  injury.  If 
the  defendant  has  been  guilty  of  a  higher  degree  of  negligence, 
slight  negligence  on  the  part  of  the  plaintiff  does  not  absolve 
the  defendant  from  the  use  of  all  reasonable  efforts  to  avoid 
the  injury. 

As  some  misapprehension  seems  to  exist  in  respect  to  the 
extent  this  court  has  gone  in  discussing  the  doctrine  of  com- 
parative negligence,  it  may  not  be  amiss  to  review  the  several 
cases  on  that  subject. 

But  for  that  purpose  it  is  not  necessary  to  go  back  of  the 
case  of  the  Galena  <&  Chicago  Union  Railroad  Co.  v.  Jacobs,  20 
111.  478,  as  in  that  case  all  the  previous  decisions  were  reviewed 
and  commented  upon.  * 

Jacob's  case  was  the  first  case  announcing  the  doctrine  of 
comparative  negligence,  the  received  rule  prior  thereto  having 
been,  if  there  was  any  negligence  on  the  part  of  the  plaintiff 
he  could  not  recover.  The  English  cases  on  this  point  were 
cited  and  commented  on. 

In  Jacob's  case  this  court  said  that  the  question  of  liability 
did  not  depend  absolutely  on  the  absence  of  all  negligence  on 
the  part  of  the  plaintiff,  but  upon  the  relative  degree  of  care 
or  want  of  care  as  manifested  by  both  parties,  for  all  care  or 
negligence  is,  at  best,  but  relative,  the  absence  of  the  highest 
possible  degree  of  care,  showing  the  presence  of  some  negli- 
gence, slight  as  it  might  be.  The  true  doctrine,  therefore,  this 
court  thought,  was,  that  in  proportion  to  the  negligence  of  the 
defendant  should  be  measured  the  degree  of  care  required  of 
the  plaintiff.  The  degrees  of  negligence  must  be  measured  and 
considered,  and  whenever  it  shall  appear  that  the  plaintiff's 
negligence  is  comparatively  slight,  and  that  of  defendant  gross, 
the  plaintiff  shall  not  be  deprived  of  his  action. 

Following  this  case  was  the  case  of  the  Chicago,  Burlington 
<&  Quincy  Railroad  Co.  v.  Dewey,  26  ib.  255,  where  it  was 
said,  it  was  not  enough  to  show  a  railroad  company  guilty  of 
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negligence,  but  it  must  appear  that  the  injured  party  was  not 
also  negligent  and  blamable.  Each  party  must  employ  all 
reasonable  means  to  foresee  and  prevent  injury,  and  if  the 
negligence  of  one  party  is  only  slight,  and  that  of  the  other 
appears  gross,  a  recovery  may  be  had. 

In  the  case  of  the  same  railroad  company  against  Hazzard, 
ib.  373,  the  ruling  in  Jacob's  case  was  commented  on  and 
approved. 

The  next  case  in  the  order  of  time,  having  reference  to 
injury  to  persons,  is  that  of  the  Chicago,  Burlington  <&  Quincy 
Railroad  Co.  v.  Triplett,  Admr.  38  ib.  482,  in  which  it  was 
again  said,  although  the  plaintiff  may  have  himself  been  guilty 
of  some  degree  of  negligence,  yet,  if  it  be  but  slight,  in  com- 
parison with  that  of  the  defendant,  it  should  be  no  bar  to  his 
recovery.  No  inflexible  rule  can  be  laid  down.  Each  case 
must  depend  upon  its  own  circumstances,  and  the  question 
of  comparative  negligence  must  be  left  to  the  jury,  under  the 
supervision  of  the  court. 

The  next  case  was  Gretzner's  case,  before  cited,  46  ib.  74. 
See  also,  Chicago  do  Alton  Railroad  Co.  v.  Pondrom,  51 
111.  333. 

The  rule  is  the  same  in  actions  against  railroad  companies 
for  injuries  to  personal  property. 

The  deceased  was  within  the  rule.  His  conduct,  as  com- 
pared with  that  of  the  railroad  company,  was,  under  the 
circumstances,  recklessness,  as  we  believe,  after  an  attentive 
examination  of  the  evidence  in  the  record.  His  own  conduct 
contributed  vastly  more  to  his  death  than  any  negligence 
established  against  the  defendants.  Had  he  used  ordinary 
prudence,  the  casualty  could  not  have  happened.  Having 
failed  in  this,  the  company  ought  not  to  be  liable. 

We  perceive  no  objection  to  the  manner  in  which  the  court 
disposed  of  the  various  instructions.  They  accord  with  the 
ruling  in  the  cases  cited.  We  reverse  the  judgment  on  the 
ground  that  the  verdict  is  against  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  Crow 

v. 

Samuel  Mark. 

1.  Tenants  in  common — remedies  as  between  themsehes.  One  tenant  in 
common  of  realty  can  not  maintain  an  action  of  assumpsit  against  his 
co-tenant  for  his  proportion  of  the  rents,  the  latter  having  had  exclusive 
possession.  His  only  remedy  is  by  an  action  of  account  under  the  statute, 
or  by  a  bill  in  chancery. 

2.  Jurisdiction  of  justices  of  the  peace.  A  justice  of  the  peace  has  no 
jurisdiction  in  an  action  of  account. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  "W.  Davidson,  for  the  appellant. 

Mr.  John  J.  Glenn,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  before  a  justice  of  the  peace  by 
one  tenant  in  common  against  a  co-tenant,  to  recover  the 
plaintiff's  portion  of  the  rent  for  a  tract  of  land,  of  which  the 
defendant  had  had  exclusive  possession.  The  case  was  brought 
by  appeal  to  the  circuit  court,  and  on  the  trial  there,  after  the 
plaintiff  closed  his  evidence,  the  court,  on  motion  of  the 
defendant,  dismissed  the  suit.  There  was  no  error  in  this. 
One  tenant  in  common  of  realty  can  not  maintain  an  action 
of  assumpsit  against  his  co-tenant  for  his  proportion  of  the 
rents.  His  only  remedy  is  by  an  action  of  account  under  the 
statute,  or  by  a  bill  in  chancery.     Sherman  v.  Ballou,  8  Conn. 
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306  ;  Wheeler  v.  Howe,  Willes,  208.  A  justice  of  the  peace 
has  no  jurisdiction  in  an  action  of  account,  and  therefore  this 
suit  was  properly  dismissed. 

Judgment  affirmed. 


Leander  Read 

v. 
Mrs.  Walker. 


1.  Pleading — of  the  declaration — what  sufficient  averment  of  considera- 
tion. Where,  in  an  action  of  assumpsit  for  goods,  wares  and  merchandize 
sold  and  delivered,  the  declaration  averred  that  the  plaintiff  sold  and  deliv- 
ered to  the  defendant  goods,  wares  and  merchandize,  at  her  instance  and 
request,  amounting  to  a  specified  sum  "  which  sum  said  defendant  then  and 
there  promised  to  pay  the  said  plaintiff  for  such  goods,  wares  and  mer- 
chandise :"     Held,  a  sufficient  averment  of  consideration. 

2.  Same — averment  of  time.  So  an  allegation  in  the  declaration,  that 
goods,  wares  and  merchandize  were  sold  and  delivered  at  divers  times 
between  specified  dates,  where  the  transaction  runs  through  a  long  space 
of  time,  is  a  sufficient  averment  of  time,  and,  in  such  case,  it  is  not  neces- 
sary to  aver  that  the  transaction  occurred  on  a  single  specified  day. 

3.  Same — locus  in  quo — venue.  In  transitory  actions,  it  is  only  necessary 
to  state  a  venue,  and  the  county  alone  is  a  sufficient  venue,  without  stating 
the  city. 

4.  Same — demurrer.  On  specialdemurrer, no  objection  to  pleading,  not 
specifically  pointed  out,  will  be  considered. 

Appeal   from    the  Superior   Court  of  Chicago. 

This  was  an  action  of  assumpsit,  brought  by  Leander  Read 
against  Mrs.  Walker,  to  recover  for  certain  goods  alleged  to 
have  been  sold  to  her.  A  special  demurrer  was  filed  by  the 
defendant  to  the  plaintiff's  declaration,  which  was  sustained, 
and  judgment   rendered   on  the  demurrer  in  favor  of  the 
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defendant.  To  reverse  this  judgment,  the  plaintiff  appealed. 
The  special  causes  of  demurrer  assigned  are  set  forth  in  the 
opinion. 

Mr.  George  E.  Bellows,  for  the  appellant. 

Messrs.  Runyan  &  Avery,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  filed  a  special  demurrer  to  appellant's  declaration, 
which  was  sustained  by  the  court,  and  judgment  was  ren- 
dered on  the  demurrer,  which  is  assigned  as  error.  The  spe- 
cial cause  of  demurrer  assigned  is,  that  there  is  no  sufficient 
consideration  for  the  promise,  averred  in  the  declaration.  The 
averment  is,  that  appellant  sold  and  delivered  to  appellee,  at 
divers  times  between  specified  dates,  goods,  wares  and  mer- 
chandize, at  her  instance  and  request,  amounting  to  a  specified 
sum,  "  which  sum  said  defendant  then  and  there  promised  to 
pay  the  said  plaintiff  for  such  goods,  wares  and  merchandize." 
This  does  not,  in  terms,  aver  that  the  promise  was  made  in 
consideration  of  the  indebtedness  incurred  in  the  purchase  of 
the  goods,  but  such  is  the  necessary  and  manifest  implication. 
The  language  employed  will  leave  no  other  reasonable  con- 
struction. We  do  not  understand  that  a  declaration,  to  be 
good  in  form,  must  copy  the  precise  language  of  approved 
precedents.  In  assumpsit,  the  declaration  must  express  a  con- 
sideration, and  a  promise  based  on  that  consideration,  and  we 
think,  although  uri  skillfully  drawn,  that  this  averment  does 
state  a  consideration,  and  a  promise  based  thereon,  in  such  a 
manner  as  to  be  sufficient. 

It  is  next  assigned  as  special  cause  of  demurrer,  that  there 
is  not  sufficient  certainty  of  time  averred  in  the  declaration. 
The  averment  is,  "  between  the  first  day  of  March,  18G4,  and 
the  third  day  of  July,  1864,"  appellee  sold  and  delivered  the 
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goods.  It  is  said  there  should,  in  general,  be  a  distinct  aver- 
ment of  time  to  every  material  fact.  1  Chit.  PL  259.  But 
we  are  aware  of  no  rule  which  requires  that  the  averment  of 
a  transaction  running  through  a  long  space  of  time  should  be 
stated  to  have  occurred  on  a  single  specified  day.  It  would 
be  singular  if  the  law  should  require  a  party  to  state  his  case 
falsely.  On  the  contrary,  one  of  the  elementary  rules  of  plead- 
ing, as  well  as  morals,  requires  the  party  to  aver  his  cause  of 
action  or  defense  truly.  In  this  case,  then,  if  it  is  true  that 
the  goods  were  purchased  between  the  dates  named,  no  objec- 
tion is  perceived  to  permitting  the  averment  to  be  so  made. 

In  trespass,  it  is  usual,  when  there  have  been  repeated  wrong- 
ful acts,  to  lay  them  between  different  days,  and  this  is  because 
the  parties  may  aver  the  truth.  But  in  such  cases,  the  party 
is  confined  to  acts  within  the  specified  period.  The  plaintiff, 
by  such  an  averment,  narrows  his  case,  and  of  that  the  defend- 
ant should  not  be  permitted  to  complain. 

The  third  special  ground  of  demurrer  is,  that  the  locus  in 
quo  is  not  properly  set  forth.  We  are  unable  to  perceive  any 
ground  for  this  objection.  This  is  a  transitory  action,  and 
only  requires  that  a  venue  be  stated,  and  the  venue  is  given, 
as  the  city  of  Chicago  and  county  of  Cook.  This  is  sufficient, 
and  more  than  sufficient,  as  the  county  alone  would  have  been 
a  sufficient  venue.  The  ancient  rules  of  pleading  in  local 
actions,  requiring  the  locus  in  quo,  so  far  as  our  knowledge 
extends,  have  never  been  applied  to  assumpsit,  or  other  tran- 
sitory actions.  The  declaration  is  sufficient  in  substance,  as 
it  states  all  the  essential  grounds  for  a  recovery.  In  fact,  no 
ground  for  sustaining  a  general  demurrer  is  urged  in  argu- 
ment. 

The  other  formal  objections  urged  on  the  argument  are  not 
set  down  in  the  demurrer,  and  hence  can  not  be  considered, 
although  they  would,  perhaps,  have  been  availing  had  they 
been  specifically  pointed  out  in  the  demurrer.  While  the 
declaration  is  not  artistically  drawn,  and  is,  in  several  respects, 
a  departure  from  approved  precedents,  still  the  special  grounds 
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set  down  in  the  demurrer  fail  to  reach  them.  "We  must  say 
that  it  is  a  matter  of  surprise  that  counsel  did  not  remove  the 
objections  by  amendments,  that  could  have  been  so  readily 
made  without  delay  or  expense  to  the  parties  litigant,  and 
thus  have  reached  the  merits  of  the  case,  and  especially  where 
the  decision  of  the  questions  involved  settle  no  principle  or 
answer  any  good  end.  The  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


RoSANNA  HEWARD 

V. 

Henry  Slagle  et  ah,  Administrators,  etc. 


1.  Administrator — surviving  partner.  A  surviving  partner  should 
never  be  appointed  administrator  on  the  estate  of  his  deceased  partner, 
because,  as  such  survivor,  he  becomes  accountable  to  the  estate,  and  could 
not  well  account  to  himself  as  its  representative. 

2.  Settlement  of  estates — remedy  of  the  heirs.  Where  the  heirs  of 
an  estate  are  dissatisfied  with  the  settlement  of  the  same,  an  appeal  from 
the  order  of  the  county  court,  approving  the  settlement  and  discharging 
the  administrators,  is  not  the  proper  remedy.  They  should  proceed  by  bill 
in  chancery. 

3.  Practice — who  entitled  to  the  opening  of  a  case.  Upon  an  appeal,  by 
the  heirs  of  an  estate,  to  the  circuit  court,  from  an  order  of  the  county 
court  approving  the  settlement  of  the  estate  and  discharging  the  adminis- 
trators, the  latter,  alleging  they  had  fully  administered,  held  the  affirma- 
tive, and  were  entitled  to  the  opening  to  the  jury. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 


The  opinion  states  the  case. 
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Messrs.  Cooper  &  Moss,  for  the  appellant. 

Messrs.  Prettyman  &  Ware,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  appellant,  a  daughter  and  one  of  the  heirs-at-law  of 
Nathan  Dillon,  of  Tazewell  county,  deceased,  who  died  on 
the  twenty-eighth  of  January,  1863,  not  satisfied  with  the 
final  settlement  of  the  estate  of  her  father  by  his  administra- 
tors, Mary  Dillon,  her  mother,  and  Henry  Slagle,  her  brother- 
in-law,  appealed  from  the  order  of  the  county  court  approving 
the  settlement,  discharging  the  administrators,  and  directing 
distribution  of  the  small  amount  claimed  to  be  all  that  was 
remaining,  out  of  a  large  estate  not  owing  a  dollar,  and  on 
which  no  necessity  whatever  existed  for  administration,  unless 
it  might  be  the  commissions  to  the  administrators  and  probate 
fees. 

The  circuit  court  approved  the  settlement  of  the  county 
court,  and  discharged  the  administrators,  and  gave  judgment 
against  the  appellant  for  the  costs. 

To  reverse  this  judgment,  this  appeal  is  prosecuted. 

That  the  appellant,  with  the  co-heirs-at-law,  had  important 
interests  in  this  estate  of  her  father  can  not  be  denied,  but  it 
is  very  questionable  if  she  has  pursued  the  right  course 
to  have  them  properly  adjudicated.  The  matter  is  so  com- 
plicated by  reason  of  the  lease  of  the  intestate  to  Slagle,  in 
1861,  for  five  years  from  the  first  of  March,  1861,  more  than 
three  years  of  which  were  unexpired  at  his  death ;  the  deed 
of  the  heirs-at-law  to  their  mother  of  the  property  during  her 
life;  applying  for  letters  of  administration  by  her  and  Slagle 
on  the  very  day  this  deed  bears  date,  and  the  subsequent 
course  of  the  administrators  in  regard  to  the  estate,  by  which, 
at  its  final  settlement,  a  trifle  only  was  left  to  the  heirs-at-law, 
that  it  is  somewhat  difficult  to  ascertain  where  the  true  right 
of  the  case  really  is. 
22— 52nd  III. 
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We  will  give,  as  briefly  as  we  can,  the  views  we  entertain 
of  the  case  from  the  facts  developed,  without  pausing  to  dis- 
cuss the  many  small  points  which  have  been  raised,  or  which 
of  the  parties  in  the  circuit  court  had  the  opening  to  the  jury. 
The  cause  was  tried  by  a  jury,  and  they  found,  under  the 
instructions  of  the  court,  that  the  administrators  had  fairly 
and  fully  settled  the  estate. 

By  the  agreement  executed  by  the  intestate  and  Slagle,  of 
March  1,  1861,  they  became  partners  in  the  concern,  in  which 
they  engaged  on  the  terms  specified  in  the  agreement.  At 
the  death  of  Dillon,  Slagle  became  surviving  partner,  and 
should  never  have  been  appointed  administrator  on  the  estate, 
because,  as  such  survivor,  he  became  accountable  to  the  estate, 
and  could  not  well  account  to  himself  as  one  of  its  representa- 
tives. There  was  a  positive  wrong  done  in  so  appointing  him. 
But  he  was  appointed,  and  he  claims  that  he  settled  this  part- 
nership concern  with  his  co-administrator,  Mrs.  Dillon,  she 
having  become,  by  the  deed  of  the  heirs  to  her,  entitled  to  the 
proceeds.  This  deed  from  the  heirs,  about  which  so  much 
has  been  said,  to  their  mother,  was  signed  on  the  twenty-eighth 
day  of  January,  1863,  the  day  their  father  died,  but  was  not 
acknowledged  before  the  magistrate  until  the  tenth  of  Feb- 
ruary following.  The  administrators  also  claim  that  the 
whole  estate  was  settled  by  the  receipt  executed  by  Mrs.  Dil- 
lon, asserting  her  power  to  do  so  under  this  deed. 

This  position  being  taken,  it  becomes  important  to  inquire, 
what  was  the  intention  of  the  parties  in  executing  this  deed, 
and  what  effect  should  it  have  upon  the  administration  of  the 
estate. 

It  appears  that  letters  of  administration  were  applied  for 
on  the  same  twenty-eighth  day  of  January,  1863,  while  the 
corpse  of  the  deceased  was  uncoffined  and  unburied.  The 
letters  of  administration  were  not  granted  until  the  thirty- 
first,  on  which  day  the  bond  was  also  filed. 

It  is  claimed  by  some  of  the  heirs,  as  appears  from  their  tes- 
timony, that  their  father  had  expressed  a  wish  there  might  be 
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no  administration  on  his  estate,  as  he  was  not  in  debt,  and  had, 
near  three  weeks  before  his  death,  executed  a  deed  to  his  heirs 
of  all  his  real  estate.  There  was  no  sort  of  necessity  for  admin- 
istration, and  these  heirs  insist,  that  they  released  all  their  inter- 
est in  the  estate  to  their  mother  for  the  very  purpose  of  avoiding 
the  expense  and  delay  of  administration,  and  it  looks  quite 
plausible  and  reasonable,  for  why  should  they  have  left  the 
whole  estate  with  their  mother,  precisely  in  the  condition  their 
father  left  it,  were  it  not  from  considerations  of  this  nature  ?  It 
was  understood  by  some  of  the  heirs,  that  their  mother  was 
to  give  back  some  writing  which  should  evidence  her  under- 
standing of  the  effect  of  the  deed,  which,  acting  on  the  advice 
of  Slagle,  she  did  not  do.  But  the  deed  itself  fully  expresses 
the  terms  on  which  it  was  made,  and  that  the  property  described 
in  it  was  to  revert  to  the  grantors  after  the  death  of  their 
mother.  The  administrators  set  up  the  provisions  of  this 
deed  as  justificatory  of  the  manner  in  which  they  have  dis- 
posed of  this  estate.  If  they  claim  indemnity  for  their  acts 
as  administrators  under  that  deed,  then  they  should  have  acted 
in  strict  conformity  with  its  plain  intent  and  object.  After 
setting  off  the  widow's  share,  the  remainder  should  have  been 
turned  over  to  her  under  the  deed,  and  in  specie,  an  inven- 
tory having  been  first  taken.  Her  share  so  set  off  was  her 
own,  absolutely,  which  she  could  sell  and  dispose  of  accord- 
ing to  her  own  pleasure.  The  bulk  of  the  property  was  hers 
during  her  life,  which,  on  her  death,  together  with  its  income 
or  proceeds,  reverted  to  the  heirs-at-law.  The  road  to  be  pur- 
sued was  so  unmistakable  that  it  was  difficult  to  go  astray,  but 
from  design,  and  for  a  sinister  purpose.  Had  the  course  indi- 
cated by  the  deed  and  provided  for  by  it  been  pursued,  instead 
of  the  mere  pittance  exhibited  on  this  final  settlement,  a  good 
estate  would  be  in  course  of  creation  for  the  heirs-at-law, 
awaiting  their  enjoyment  on  the  death  of  their  mother. 

An  appeal  from  the  county  court  was  not  the  proper  mode 
in  which  to  adjust  these  important  rights  and  interests.  Nor 
does  it  appear  from  the  papers  and  exhibits  produced  in  the 
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circuit  court,  that  a  full  account  has  ever  been  exhibited  of 
this  estate. 

Slagle,  as  surviving  partner  of  Dillon,  was  bound  to  account 
with  the  representatives  of  Dillon.  The  record  fails  to  show 
he  has  so  done.  As  administrator,  he  was  bound  to  show  an 
account  current,  which  he  has  not  done,  and  there  is  much 
testimony  in  the  record  showing  much  of  the  personal  prop- 
erty was  never  inventoried  or  sold.  There  is  proof,  also,  of 
a  considerable  amount  of  gold  on  hand  at  the  death  of  Dillon. 
No  account  whatever  is  given  of  this  gold,  or  of  any  other 
money.  An  amount  quite  large  was  proved  to  have  been  in 
his  possession  about  eighteen  or  twenty  months  before  his 
death,  and  as  he  was  a  man  of  careful  habits,  engaged  in  no 
speculations,  or  business  requiring  the  use  of  money,  and 
knowing  well  the  value  of  money,  and  as  the  widow  said 
she  did  not  intend  to  give  in  to  the  assessor  for  taxation  more 
than  seven  hundred  dollars,  the  inference  is  inevitable  there 
was  money  on  hand,  to  a  large  amount,  at  Dillon's  death. 

We  do  not  think  a  full  settlement  of  this  estate  has  been 
shown.  The  property  should  have  been  passed  over  to  the 
widow,  under  the  deed,  in  specie,  after  an  inventory  was  taken 
of  it,  or  if  a  sale  was  made,  then  the  proceeds  should  have 
been  paid  over  to  her  for  investment  for  her  benefit,  and  for 
the  benefit  of  the  heirs-at-law. 

We  reverse  the  judgment  on  the  general  grounds  here 
stated. 

Upon  the  question,  which  party  held  the  affirmative  in  this 
case,  we  are  of  opinion,  as  appeals  are  tried  de  novo  in  the 
circuit  court,  the  administrators  held  the  affirmative,  they 
alleging  they  had  fully  administered. 

As  this  judgment  is  reversed,  we  take  occasion  to  say,  in  a 
case  of  this  kind,  the  probate  court  should,  on  the  trial  of  it, 
proceed  as  though  a  bill  in  chancery  had  been  filed,  hear  the 
evidence,  and  investigate  the  account  without  the  intervention 
of  a  jury,  unless  it  should  appear  to  be  necessary  to  impannel 
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a  jury  to  try  some  issue  of  fact  that  may  be  made  up,  as  in 
ordinary  chancery  cases. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded.  , 

Judgment  reversed. 


Ira  A.  Palmer 

v. 

'William  S.  Weir  et  al. 

New  Trial — verdict  against  the  evidence.  "Where  the  evidence  was  con- 
tradictory the  court  refused  to  set  aside  the  verdict  as  clearly  against  its 
weight. 

Appeal  from  the  Circuit  Court  of  Warren  county  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Stewart  &  Phelps,  for  the  appellant. 

Mr.  James  Strain,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

•89-111 

This  was  an  action  for  the  value  of  materials  furnished  and 
labor  performed  by  the  plaintiffs  for  the  defendant.  The  jury 
found  a  verdict  for  the  plaintiffs  for  $540,  which  the  appellant 
insists  is  too  large.  We  have  carefully  examined  the  evidence, 
and  find  it  altogether  too  uncertain  and  contradictory  to 
justify  us  in  setting  aside  the  verdict  as  clearly  against  its 
weight.  The  parties  were  all  sworn,  and  it  belonged  to  the 
jury  to  weigh  this  conflicting  testimony.  There  is  no  ques- 
tion of  law  presented  by  the  record,  and  it  would  answer  no 
good  purpose  to  review  the  evidence. 

Judgment  affirmed. 
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William  Wisdom  et  ah 

v. 

Cornelia  D.  Becker,  Administratrix,  etc. 


1.  Plea  of  fraud — in  the  consideration  of  a  note.  In  an  action  upon  a 
promissory  note,  the  defendant  averred  in  a  special  plea  that  the  note  was 
given  for  a  leasehold  estate,  to  which  the  plaintiff  falsely  and  fraudulently 
represented  he  held  title,  and  that  all  taxes  were  paid,  and  that  the  defend- 
ant was  obliged  to  surrender  the  premises.  The  plea  was  bad,  as  it  did  not 
aver  that  defendant  had  not  enjoyed  the  benefit  of  the  term,  or  that  the 
plaintiff  did  not  subsequently  acquire  title  to  the  same.  For  aught  that 
appeared,  the  surrender  may  have  been  on  the  last  day  of  the  term,  or  to  a 
person  not  entitled  to  the  premises. 

2.  The  plea  was  defective  also  in  not  stating  the  manner  in  which  or  why 
the  title  failed. 

3.  A  plea  of  fraud,  to  be  sufficient,  must  aver  that  the  defendant  relied 
upon  the  fraudulent  representations. 

4.  Plea  of  failure  of  consideration.  A  plea  in  an  action  upon  a 
note,  which  avers  that  the  note  was  given  in  consideration  of  a  leasehold 
estate  purchased  by  the  defendant  from  the  plaintiff,  to  which  the  latter  had 
no  title,  is  not  good  as  a  plea  of  failure  of  consideration,  in  the  absence  of 
an  averment  that  the  defendant  did  not  enter  upon  and  enjoy  the  term. 

5.  Executors  —  where  a  part  fail  to  qualify — power  of  those  who  do. 
Where  a  will  confers  power  upon  two  executors  to  lease  lands,  and  one  of 
them  fails  to  qualify,  and  the  other  does  qualify,  the  power  vests  in- the  latter 
to  execute  the  lease. 

6.  Administration  of  estates  —  acceptance  by  an  executor  of  a  draft 
drawn  by  a  distributee  of  tlie  estate.  Where  an  executor  accepts  a  draft 
drawn  upon  him  by  a  distributee  of  the  estate,  even  though  the  acceptor 
has  money  in  his  hands,  in  his  fiduciary  capacity,  belonging  to  the  drawer, 
the  estate  will  not  be  bound  by  the  acceptance,  but  only  the  executor  indi- 
vidually. 

7.  Same — wlien  distribution  can  be  enforced.  Payment  of  the  distributive 
shares  of  heirs  in  an  estate  can  not  be  enforced  until  there  has  been  an 
order  for  the  purpose  made  by  the  probate  court,  and  the  distributee  has 
executed  a  bond  to  refund  the  money,  if  necessary,  to  pay  debts  owing  by 
the  estate. 

8.  Set  off.  The  individual  indebtedness  of  an  executor  or  administra- 
tor can  not  be  set  off  against  a  debt  due  the  estate. 
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Appeal  from  the  Superior  Court  of  Chicago. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below, 
by  Cornelia  D.  Becker,  as  surviving  administratrix  of  Yroman 
Becker,  deceased,  upon  a  promissory  note,  against  William 
Wisdom  and  Robert  H.  Wisdom.  The  pleadings  upon  which 
the  questions  in  the  case  arise  are  set  forth  in  the  opinion  of 
the  court. 

Mr.  S.  K.  Dow,  for  the  appellants. 

Messrs.  Hutchinson  &  Luff,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee,  on  a 
promissory  note,  against  appellants,  in  the  superior  court  of 
Chicago.  The  declaration  contained  three  counts;  one,  special 
on  the  note,  and  the  others,  common  counts.  Appellants  filed 
the  general  issue,  and  seven  special  pleas.  Appellee  filed  a 
general  demurrer  to  all  but  the  first,  which  was  sustained,  and 
a  trial  was  had  before  a  jury,  resulting  in  a  verdict  in  favor 
of  plaintiff.  A  motion  for  a  new  trial  was  entered,  but  was 
overruled  by  the  court,  and  judgment  rendered  on  the  verdict, 
from  which  defendants  appeal  to  this  court ;  and  urge  rever- 
sal because  the  court  sustained  the  demurrer  to  these  pleas. 

Appellants  insist  that  the  demurrer,  inasmuch  as  it  was  sev- 
eral, should  have  been  overruled  to  any  one  of  the  pleas  if  it 
presented  a  defense  to  the  action.  They  also  insist,  that  the 
pleas  were  all  sufficient.  The  second  plea  averred  that  appel- 
lants had  purchased  a  lease  from  appellee,  and  her  co-admin- 
istrator, which  was  owned  by  their  intestate,  on  a  lot  in 
Chicago ;  that  they,  as  administrators,  represented  that  they 
held  the  title  to  the  term  and  all  taxes  were  paid ;  that  they, 
in  fact,  did  not  own  the  term,  nor  were  all  taxes  paid,  which 
they   knew,   and  that  the    representations  were  falsely   and 
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fraudulently  made,  and  that  the  leasehold  estate,  with  the  per- 
sonal property,  was  the  only  consideration  of  the  note  ;  that 
relying  on  the  representations,  they  executed  the  note,  for  the 
term,  the  buildings,  machinery  and  personal  property. 

This  plea  is  clearly  bad.  It  nowhere  avers  that  appellants 
had  not  enjoyed  the  benefit  of  the  term,  or  that  appellee  had 
not  subsequently  procured  the  title  to  the  term,  or  that  they  had 
been  or  could  be  in  the  least  damnified.  It  is  true,  it  is  averred 
that  they  were  obliged  to  surrender  the  premises,  but  when, 
or  to  whom,  is  not  stated.  For  aught  that  appears,  they  may 
have  only  surrendered  on  the  last  day  of  the  term.  Or  they 
may  have  surrendered  to  a  person  not  entitled  to  receive  the 
premises.  They  do  not  aver  that  they  were  evicted  from  the 
premises  before  the  lease  expired,  or  at  any  other  time.  Again, 
it  avers,  in  the  conclusion,  that  the  note  was  given  for  the 
term,  buildings,  machinery  and  personal  property. 

There  is  no  averment  that  there  was  any  false  representations 
as  to  the  buildings,  machinery  >  or  personal  property,  or  that 
such  articles  did  not  constitute  the  principal  part  of  the  con- 
sideration. The  plea  is  defective  in  not  stating  the  manner  in 
which  or  why  the  title  failed. 

The  third  plea  avers  that  the  note,  with  others,  was  given 
to  appellee  and  her  co-administrator  as  a  part  consideration 
for  the  purchase  of  an  unexpired  lease  on  a  lot  in  Chicago, 
which  term  was  created  by  a  lease  from  Ann  Peck,  executrix, 
as  a  trustee,  With  one  John  M.  Underwood,  of  Azael  Peck, 
deceased,  to  one  George  Sloat,  which  lease  was  regularly 
assigned  to  appellee's  intestate,  with  certain  buildings,  and  a 
lot  of  machinery  and  personal  property,  which  term  and  prop- 
erty were  appraised  and  sold  by  appellee  and  her  co-admin- 
istrator for  $12,000 ;  that  the  term  was  valued  and  sold  to 
appellants  for  $2500  "  bonus,  "  a  part  of  the  $12,000  ;  that  the 
term  was  illegal,  null  and  voidable  in  this,  that  said  Ann 
Peck  executed  the  lease  alone,  and  in  contravention  of  the 
will  creating  the  trust,  and  without  the  consent  of  Underwood, 
a  co-trustee  with  her ;  that  appellee  and  her  co-administrator 
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fraudulently  represented  that  the  title  to  the  property  belonged 
to  the  estate  of  their  intestate,  and  they  had  good  right  to  sell 
the  same,  whereas  the  estate  had  no  title  thereto ;  that  the 
property  before  described  was  the  sole  consideration  for  the 
note. 

The  plea  avers  that  the  consideration  of  the  note  had  failed. 
This  plea  fails  to  aver  that  appellants  relied  upon  the  repre- 
sentations claimed  to  be  fraudulent,  and  hence  it  is  not  suffi- 
cient as  a  plea  of  fraud.  It  nowhere  is  averred  that  appellants 
did  not  enter  upon  and  enjoy  the  full  term;  and  if  they  did, 
then  the  consideration  did  not  fail.  For  the  want  of  such  an 
averment,  this  was  not  sufficient  as  a  plea  of  failure  of  consid- 
eration. The  fourth  plea  was  entered  to  present  the  defense 
of  a  partial  failure  of  consideration.  This  plea  presents  sub- 
stantially the  same  facts  as  those  set  up  in  the  third.  It, 
however,  fails  to  aver  to  whom  or  when  they  were  obliged 
to  surrender  the  possession.  And  the  averment  that  the 
taxes  were  not  paid  as  represented,  could  not  constitute  a 
defense  unless  injury  had  resulted  therefrom,  and  there  is  no 
averment  that  it  had.  They  may  have  surrendered  to  a  wrong 
person,  or  at  the  end  of  the  term,  from  anything  appearing  in 
the  plea. 

The  fifth  plea  avers  that  the  title  to  the  leasehold  estate  arose 
by  the  granting  of  a  term  by  Ann  Peck,  sole  executrix  of  Azael 
Peck ;  that  he,  by  his  will,  appointed  her  and  one  John  M. 
Underwood,  executors,  and  that  Underwood  failed  to  qualify  as 
such,  and  that  she  alone  qualified  and  made  the  lease  without 
having  a  trustee  appointed  in  the  place  of  Underwood  ;  that 
the  lease  was  regularly  transferred  to  appellee's  intestate,  and 
that  she  and  her  co-administrator  represented  that  they  had 
title,  and  sold  the  term  to  appellants,  and  for  which  they  gave 
the  note,  and  that  the  consideration  of  the  note  hacWailed. 
According  to  the  averments  of  this  plea,  appellee's  $itle  to  the 
term  was  good.  If  Azael  Peck,  by  his  will,  conferred  power 
on  his  executors  to  lease  the  premises,  and  one  of  them  failed 
to  qualify,  and  the  other  did,  the  power  vested  in  the  latter 
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to  execute  the  lease.  Clinefelter  v.  Ayres,  16  111.  330,  and 
War  dell  v.  McDowell,  31  111.  364.  E~or  does  this  plea  aver 
that  appellants  did  not  occupy  the  premises  under  the  assign- 
ment of  the  term  to  them. 

The  sixth  is  a  plea  of  set-off.  It  avers  that  appellee  was 
indebted  to  appellants  in  the  sum  of  $1000  ;  that  John  W. 
Becker  drew  a  sight  draft  on  appellee  in  favor  of  appellants 
for  $850,  on  the  thirty-iirst  of  October,  1866,  which  they  pre- 
sented to  her  for  payment;  that  she  had  $1000  in  her  hands 
as  a  portion  of  the  distributive  share  of  Becker,  as  an  heir, 
and  that  she  accepted  the  same,  and  they  receipted  to  Becker 
for  that  amount.  A  copy  of  the  draft  is  set  out  in  the  plea, 
but  no  acceptance  given. 

But  even  if  she  accepted  the  draft,  it  only  bound  her  per- 
sonally, and  not  the  estate.  Payment  of  the  distributive  shares 
of  heirs  in  the  estate  can  not  be  enforced  until  there  has  been 
an  order  for  the  purpose  made  by  the  probate  court,  and  the 
distributee  has  executed  a  bond  to  refund  the  money,  if 
necessary,  to  pay  debts  due  from  the  estate.  See  section  165, 
Statute  of  Wills  (Gross'  comp.) 

A  compliance  with  these  requirements  of  the. law  is  not 
averred.  If  liable  at  all,  she  was  personally  so,  and  the  indi- 
vidual indebtedness  of  an  executor  or  administrator  can  not 
be  set  off  against  a  debt  due  the  estate. 

The  same  objections  apply  to  the  seventh  plea,  as  to  the 
fourth  and  fifth.  It  avers  that  the  title  to  the  term  was  void- 
able and  defeasible,  but  it  fails  to  aver  that  it  was  avoided. 
Nor  does  it  aver  that  the  estate  was  ever  terminated  by  the 
defeasance. 

The  eighth  plea  avers  that  John  W.  Becker  was  indebted 
to  appellants  in  the  sum  of  $850,  and  appellee  was,  as  admin- 
istratrix, indebted  to  him  in  the  sum  of  $1000,  for  his  share 
as  an  heir  of  the  estate,  being  a  dividend  in  her  possession 
ready  to  be  paid  to  him ;  that  it  was  agreed  by  appellee,  as 
administratrix,  and  appellants    and   Becker,    that  appellants 
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should  abandon  their  claim  against  him,  and  he  should  relin- 
quish his  claim  against  her  to  the  amount  of  $850,  and  appellee 
should  pay  appellants  that  sum  in  lieu  of  paying  him  ;  that 
appellants  receipted  to  Becker  for  their  claim  against  him. 

If  appellee  became  liable  by  this  arrangement,  it  was  per- 
sonal, and  did  not  bind  the  estate.  "We  have  seen  that 
Becker  could  not  compel  appellee  to  pay  him  his  distributive 
share  of  the  estate  without  an  order  of  the  probate  court. 
This,  like  the  sixth  plea,  is  an  effort  to  set  off  a  liability,  if 
one  exists,  of  the  administratrix  individually,  against  a  debt 
owing  by  appellants.  This,  we  have  seen,  can  not  be  done. 
Again,  there  is  no  averment  in  the  plea  that  Becker  had  exe- 
cuted a  refunding  bond  to  appellee. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  special 
pleas  were  severally  insufficient,  and  the  demurrer  was  prop- 
erly sustained,  and  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 


Martin  0.  Walker 

v. 
Hugh  Martin. 


1.  Excessive  damages.  Although  there  is  no  fixed  criterion  for  assess- 
ing the  damages  in  an  action  for  a  personal  tort,  yet  they  should  be  so 
assessed  as  to  preclude  the  idea  that  passion  or  prejudice  controlled  the 
jury,  or  their  sensibilities  were  worked  upon  by  unworthy  appliances. 

2.  In  an  action  for  malicious  prosecution,  it  appeared  the  defendant  had 
caused  the  arrest  of  the  plaintiff  on  a  charge  of  larceny,  the  latter  being 
confined  in  jail  for  a  period  of  nine  days,  when  he  was  discharged.  The 
prosecution  was  malicious  and  wholly  unjustifiable.  The  defendant  was  a 
man  of  large  wealth,  while  the  plaintiff  was  a  poor  man,  who  obtained  his 
living  by  his  labor.  On  the  first  trial  the  weight  of  the  evidence  was,  that 
the  plaintiff's  character  was  bad.    A  verdict  of  $20,000  was  considered 
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excessive,  and  the  judgment  was  reversed.  On  a  second  trial  the  evidence 
in  regard  to  the  character  of  the  plaintiff  was  conflicting,  yet,  while  the 
greater  number  of  witnesses  testified  to  his  good  character,  the  impression 
was  made  that  he  was  not  in  such  position,  in  society  or  among  business 
men,  as  to  be  greatly  injured  by  the  wrongful  prosecution.  On  the  second 
trial,  a  verdict  was  returned  for  $25,000,  and  a  remittitur  being  entered  for 
$5000,  a  judgment  was  rendered  for  $20,000,  which  was  reversed  upon  the 
sole  ground  that  the  damages  were  outrageously  excessive. 

Appeal  from  the  Circuit  Court  of  "Will  county ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  by  Martin  against 
Walker  and  Cutting,  for  malicious  prosecution.  A  sufficient 
statement  will  be  found  in  the  opinion  of  the  court. 


Messrs.  Jewett  &  Jackson,  for  the  appellant. 
Mr.  George  "W.  Brandt,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 


This  action  was  originally  brought  by  Martin  against  "Walker 
and  Cutting,  and  on  a  trial  by  jury,  a  verdict  was  rendered 
for  the  plaintiff  for  the  sum  of  twenty  thousand  dollars,  and 
judgment  entered  for  that  amount. 

On  appeal  to  this  court,  the  judgment  was  reversed  on  the 
ground,  chiefly,  that  the  damages  were  excessive.  The  cause 
was  remanded  for  a  new  trial,  and,  on  the  second  trial,  against 
Walker  alone,  Cutting  having  died  in  the  meantime,  the  jury 
awarded  the  plaintiff  twenty-five  thousand  dollars  as  dama- 
ges. On  remittitur  being  entered  of  five  thousand  dollars, 
judgment  was  rendered  for  the  sum  of  twenty  thousand 
dollars. 

To  reverse  this  judgment,  the  defendant,  "Walker,  has 
appealed  to  this  court. 

The  case  first  here  is  reported  in  43  111.  508.  In  that  case, 
each  of  the  defendants  was  responsible,  so  that,  in  fact,  the 
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finding  amounted  to  no  more  than  a  verdict  of  ten  thousand 
dollars  against  each  of  them.  We  considered,  on  a  full  exami- 
nation of  the  case,  such  damages  were  excessive,  out  of  all 
proportion  to  any  conceivable  injury  the  plaintiff  may  have 
suffered,  and  accordingly  reversed  the  judgment,  deeming  it 
a  case  eminently  worthy  the  consideration  of  another  jury. 

The  present  verdict  is  two-fold  greater  than  the  first,  inas- 
much as  there  is  but  one  defendant  to  respond  to  it.  If  the 
first  verdict  against  the  two  defendants  was  excessive,  this  is 
outrageously  so,  and  must  be  set  aside.  In  the  opinion  deliv- 
ered in  the  former  case,  we  said,  cases  are  numerous  in  which 
this  court  has  exercised  the  power  to  set  aside  verdicts  for  the 
reason  that  the  damages  assessed  were  excessive,  and  it 
appeared  probable,  from  the  amount  assessed,  the  jury  had 
acted  under  the  influence  of  prejudice  or  passion.  In  such 
cases,  it  would  be  a  severe  reflection  upon  the  law,  and  a 
stigma  upon  the  trial  by  jury,  to  say  that  no  redress  could  be 
afforded  ;  to  admit  that  a  jury  is  "  a  chartered  libertine,"  free 
to  indulge  their  worst  passions,  and,  through  their  influence, 
victimize  every  man  who  may  be  so  unfortunate  as  to  have  a 
case  before  them,  in  which  his  conduct  does  not  show  to  the 
best  advantage. 

We  are  more  deeply  impressed  than  we  were  before  that 
this  verdict  is  the  result  of  passion  and  prejudice,  in  which 
the  judgment  of  the  members  of  the  jury  had  no  share. 

We  are  free  to  admit,  the  conduct  of  the  defendant  through- 
out the  whole  transaction,  was  unjustifiable,  and  that  malice 
actuated  him  in  the  proceedings  instituted  against  the  plain- 
tiff. Yet  it  must  be  borne  in  mind  that  many  reputable  busi- 
ness men  of  the  city  of  his  residence  concurred  in  the  opinion, 
that  his  character  was  not  the  best.  It  is  true,  a  larger  num- 
ber of  the  same  citizens  testified  to  the  plaintiff's  good  char- 
acter, notwithstanding  which,  the  impression  is  made,  that  he 
was  not  in  such  a  position,  in  society  or  among  business  men, 
as  to  be  greatly  injured  by  the  rude  course  the  defendant  pur- 
sued toward  him.  He  has  lost  no  character  by  the  prosecu- 
tion ;  his  business,  such  as  it  may  be,  has  not  been  injured 
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thereby.  A  few  hundred  dollars  would  fully  compensate  for 
all  the  pecuniary  loss  he  may  have  suffered,  yet  something  is 
undoubtedly  due  as  atonement  for  the  actual  wrong  done  him 
by  the  invasion  of  his  civil  and  natural  rights  under  the  forms 
of  law.  What  that  something  shall  be,  is,  for  the  most  part, 
left  to  the  sentiment  of  the  jury,  the  law  failing  to  furnish  a 
rule  by  which  it  shall  be  measured.  But  while  this  is  so, 
while  a  jury  can  indulge  this  sentiment,  and  give  it  free  play 
in  actions  of  this  nature,  they  must  take  care  their  verdicts 
shall  not  bear  on  their  face  such  indications  of  partiality,  cor- 
ruption or  prejudice,  as  to  compel  courts,  in  the  exercise  of 
their  powers  given  them  for  the  protection  of  the  citizen,  to 
set  them  aside. 

Although  there  is  no  fixed  criterion  for  assessing  the  dama- 
ges in  such  a  case,  yet  they  should  be  so  assessed  as  to  pre- 
clude the  idea  that  passion  or  prejudice  had  usurped  the 
judgment  seat,  or  unworthy  appliances  worked  upon  their 
sensibilities.  No  impartial  man  can  suppose,  for  a  single 
moment,  that  there  is  any  reasonable  measure  between  the 
injury  done  in  this  case  and  the  compensation  allowed  by  the 
jury.  They  were  undoubtedly  told  by  the  plaintiff's  counsel 
that  the  plaintiff  was  a  poor  man,  making  a  precarious  living 
by  hard  labor,  while  the  defendant  was  rolling  in  wealth,  pos- 
sessed of  millions,  and  who  would  not  feel  the  deprivation 
of  the  small  sum  of  twenty,  or  even  thirty,  thousand  dollars. 
It  was  by  such  arguments  as  this,  doubtless,  the  jury  were 
influenced,  and  to  take  from  the  defendant's  millions  a  few 
thousand  dollars,  and  put  them  in  the  pockets  of  a  poor  man, 
was  an  act  of  benevolence,  and  charity,  and  justice,  which 
would  redound  to  their  credit.  They  did  not,  it  would  seem,  for 
one  moment  consider  the  real  nature  of  the  case,  or  their  duty 
in  respect  to  it,  but  came,  hastily,  to  the  conclusion,  as  the 
defendant  was  a  rich  man,  he  ought  to  pay  heavily  for  the  poor 
man's  wrong.  Had  it  been  a  case  between  the  plaintiff  and  his 
equal  in  social  position  and  property,  no  one  can  believe  such 
a  verdict  would  have  been  rendered,  or  anything  like  it.     But 
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we  must  not  be  understood  as  arguing  that  the  pecuniary  con- 
dition of  parties  should  not  engage  the  attention  of  juries  in 
such  a  case  as  this.  "We  hold,  it  is  a  fit  subject  for  con- 
sideration. If  a  rich  man,  presuming  upon  his  wealth,  shall 
causelessly  injure  a  poor  man,  by  personal  violence  toward 
him,  or  by  any  malicious  proceeding,  he  ought  to  be  visited 
by  vindictive  damages,  but,  at  the  same  time,  they  must  bear 
some  sort  of  proportion  to  the  injury  done,  and  the  victim 
should  have  a  good  standing  in  society.  It  is  not  expected 
of  a  jury  that,  for  a  mere  personal  wrong,  such  as  this  case 
presents,  if  done  to  a  vagrant,  or  to  a  person  of  but  little 
character  in  community,  they  should  award  to  him  the  same 
damages  they  would  give  a  man  whose  station  and  respecta- 
bility were  unquestioned. 

Witnesses  of  respectability  differ  as  to  the  character  of  the 
plaintiff,  and  while  it  may  be  admitted  the  evidence  prepon- 
derates in  his  favor,  still  the  verdict  is  so  outrageously  exces- 
sive that,  with  all  our  respect  for  juries  and  their  findings, 
this  can  receive  no  favor  from  us.  This  verdict  is  unprece- 
dented in  the  annals  of  judicial  proceedings.  It  bears  upon 
its  face  the  stamp  of  prejudice,  partiality  and  oppression,  and 
ought  not  to  remain  on  our  records. 

Such  verdicts  as  this  is,  outrage  that  sense  of  justice  which 
has  a  lodgment  in  every  well  regulated  mind,  and  if  sustained 
by  this  court,  could  not  but  tend  to  increase  that  tide  of  oppo- 
sition to  the  jury  system,  which  is  now  rising  and  advancing 
in  more  than  one  State  of  this  Union.  If  sustained,  juries 
will  be  regarded  as  instruments  of  oppression,  rather  than  a 
bulwark  of  our  liberties.  It  may  not  be  that  either  of  the 
ancient  ordeals,  that  of  the  Anglo-Saxon,  of  red-hot  iron  and 
boiling  water,  or  that  of  the  more  chivalric  Gorman,  by  battle, 
will  be  revived,  yet  there  is  no  small  danger  the  institution 
will  sink  into  contempt,  to  end  at  last  in  its  utter  overthrow. 
This  is  said  in  view  of  the  material  of  which  juries  are  com- 
posed in  modern  times,  but,  however  composed,  it  is  quite  time 
they  should  understand  they  do  not  possess  despotic  power. 
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The  maxim,  "  sic  jubeo,  sicvolo,  stat  voluntas  pro  ratione"  has 
no  place  in  jury  trials.  It  is  the  maxim  of  the  despot,  whose 
own  unbridl'd  will  is  the  law  for  him,  and  for  all  within  his 
power. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded,  that  a  new  trial  may  be  had. 

Walker,  J  :  The  majority  of  the  court  having  previously 
held  that  the  amount  of  this  verdict  was  excessive,  and  the 
judgment  reversed  for  that  reason,  I  am  not  inclined  to  dis- 
sent. The  judge  of  the  court  below  and  the  jury  have  dis- 
regarded the  opinion  of  the  court,  and  for  that  reason  this 
judgment  should  be  reversed. 

Judgment  reversed. 


Martin  0.  Walker 

v. 

Frederick  R.  Wilson. 


Parol  license — revocation.  A  parol  license  by  a  lessor  to  his  lessee,  to 
remain  in  possession  after  the  expiration  of  the  lease,  made  without  con- 
sideration, is  subject  to  revocation,  and  will  be  considered  revoked  by  a 
subsequent  demand  of  possession. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding 

This  was  an  action  of  covenant,  brought  by  Wilson  against 
Walker  and  others,  partners,  upon  a  lease,  in  which  it  was 
sought  to  recover  double  rent,  under  the  statute,  on  the  alle- 
gation that  the  defendants,  lessees,  wilfully  held  over  after  the 
expiration  of  the  lease. 
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A  trial  resulted  in  a  finding  and  judgment  for  the  plaintiff, 
from  which  the  defendant,  Walker,  appealed. 

Mr.  Obadiah  Jackson,  for  the  appellant. 

Messrs.  Jones  &  Gardner,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  : 

There  is  no  ground  in  this  record  for  reversing  the  judg- 
ment. The  court  did  not,  as  we  understand  the  case,  allow 
double  rent.  By  the  terms  of  the  lease  the  lessees  were  to 
pay  one  half  the  taxes.  They  occupied  the  lot  from  Septem- 
ber, 1865,  to  May  1,  1868,  under  their  lease,  and  held  over 
until  July  6, 1868.  It  appears,  from  the  testimony  of  plaintiff's 
attorney,  that  when  he  presented  the  bill  for  one  half  the  taxes 
of  1867,  the  lessees  refused  to  pay  them,  and  it  is  not  claimed 
they  ever  have  paid  them.  These  taxes  and  single  rent,  at 
the  rate  which  the  premises  are  sworn  to  have  been  worth, 
would  make  the  amount  of  the  judgment. 

That  the  lessees  held  the  premises  until  July  6,  can  not  be 
denied.  They  had  discontinued  their  coal  business,  but  they 
retained  possession  of  the  lot,  by  keeping  on  it  their  office, 
barn,  scales,  and  a  quantity  of  coal  which  one  of  the  wit- 
nesses estimated  at  a  hundred  hogsheads.  It  is  suggested  the 
lessor  had  given  them  leave,  before  the  lease  terminated,  to 
remain  in  possession  in  this  way,  but  if  so,  it  was  a  mere 
parol  license,  without  consideration,  subject  to  revocation,  and 
was  revoked  by  the  formal  demand  in  writing  for  possession 
made  on  the  second  of  May.  Besides,  whatever  permission 
of  this  kind  was  given,  related  only  to  the  office  and  scales. 

It  is  unnecessary  to  consider  the  question  of  double  rent, 
as  such  rent  does  not  seem  to  have  been  allowed. 

Judgment  affirmed. 

23— 52nd  III. 
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George  Bowen  et  al. 
v. 
Robert  Prout. 


1  Description— of  land  in  a  deed.  In  describing  lands  in  a  conveyance, 
no  set  form  of  words  is  required,  but  only  such  language  as  clearly  desig- 
nates the  lands  conveyed. 

2  A  deed  described  the  lands  conveyed,  as  follows :  "  The  following  tracts 
or  parcels  of  land,  all  of  which  lying  and  being  in  the  military  tract  in  the 
State  of  Illinois,  that  is  to  say,  the  north  west  i  section  27, 11  S.  2  W."  fol- 
lowing with  the  numbers  of  several  other  tracts,  describing  them  thus:  "N. 
E  £17  15N.6E."  without  the  use  of  the  word  "  section  "  preceding  the 
quarter's  The  description  of  the  tracts  succeeding  the  first  one  was  suffi- 
cient ;  the  word  "  section  "  would  be  understood,  as  though  it  were  expressed, 
before  the  numerals  representing  all  the  other  quarters. 

3  Prior  unrecorded  deed- from  the  ancestor— Us  effect  upon  a  subse- 
quent bona  fide  purchaser  from  an  Mr.  A  subsequent  purchaser,  for  a 
valuable  consideration,  from  an  heir,  without  notice  of  a  prior  unrecorded 
conveyance  from  the  ancestor,  will  be  protected  in  his  title  as  against  such 
prior  conveyance. 

4  Same— of  one  of  the  7ieirs  as  a  bona  fide  purchaser.  And  where  one  of 
several  heirs  exchanges,  for  the  interest  of  his  co-heirs  in  a  certain  tract  of 
land  which  they  all  inherited  from  their  father,  his  interest  in  other  parcels 
of  land  which  descended  to  them  in  the  same  way,  he  will  be  protected,^ 
a  purchaser  for  a  valuable  consideration,  in  his  title  to  the  portion  so 
acquired  from  his  co-heirs,  as  against  a  prior  unrecorded  deed  for  the  same 
from  his  ancestor,  of  which  he  had  no  notice. 

5.  But  he  could  not  hold  the  portion  claimed  by  inheritance,  as  against 
such  prior  unrecorded  deed  of  the  ancestor,  as  he  would  take  such  interest 
as  a  volunteer. 

Writ  of  Error  to  the  Circuit  Court  of  Bureau  county ; 
the  Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  of  ejectment  brought  by  Prout  against 
Bowen  and  another,  to  recover  the  undivided  three-fifths  of 
the  north  east  quarter  of  section  seventeen,  in  township  num- 
ber fifteen  north,  of  range  six  east,  in  Bureau  county. 
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In  one  of  the  deeds  in  the  chain  of  title  sought  to  be  estab- 
lished by  the  plaintiff,  a  deed  from  Jonathan  Prout  and  others  to 
Kobert  Prout,  the  description  of  the  lands  was  as  follows:  "the 
following  tracts  or  parcels  of  land,  all  of  which  lying  and 
being  in  the  military  tract  in  the  State  of  Illinois,  that  is  to 
say /the  N.  W.  J  section  27,  11  S.  2  W ;  K  E.  J  21,  10  S.  2 
W  ;  N.  W.  £  24,  8  S.  3  W."  and  giving  a  similar  description 
of  a  large  number  of  tracts,  including  the  "N.  E.  \  17,  15  1ST. 
6  E." 

A  trial  below  resulted  in  a  judgment  for  the  plaintiff.  The 
defendant  thereupon  sued  out  this  writ  of  error. 

Mr.  M.  Shallenberger,  for  the  plaintiffs  in  error. 

Mr.  Milton  T.  Peters,  for  the  defendant  in  error. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  defendant  in 
error  to  recover  the  undivided  three-fourths  of  a  quarter  section 
of  land,  against  plaintiffs  in  error. 

Subsequently,  the  declaration  was  so  amended  as  to  claim 
an  undivided  four-fifths.  After  a  trial  was  had,  and  a  recovery 
by  defendant  in  error,  a  new  trial  was  had,  and  there  was  filed 
a  new  count,  claiming  the  undivided  three-fifths,  and  Strong 
was  made  a  defendant.  The  plea  of  the  general  issue  was  filed 
to  the  amended  declaration. 

On  th,e  trial  in  the  court  below,  defendant  in  error  produced 
and  read  in  evidence  a  connected  chain  of  title  to  the  undi- 
vided three-fifths  of  the  premises,  and  the  court  so  found,  and 
rendered  judgment  in  his  favor  for  that  portion  of  the  land. 
The  record  is  brought  to  this  court,  and  a  reversal  is  asked  on 
various  grounds. 

It  is  first  objected,  that  in  the  deed  from  Jonathan  Prout 
and  others  to  Robert  Prout,  the  land  is  described  as  "  N.  E. 
i  17,  15  N.  6  E."     Before  this  description  by  numerals,  it  is 
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stated  that  the  lands  conveyed,  of  which  there  were  a  large 
number  of  tracts,  were  situate  and  being  in  the  "  military  tract 
in  Illinois."  In  describing  the  first  tract  in  the  list,  this  lan- 
guage is  employed  :  "  That  is  to  say,  the  "N.  W.  J  section 
27,  11  S.  2  W."  Then  follows  the  numbers  of  the  other 
quarters,  without  the  use  of  the  word  u  section  "  before  each. 
According  to  the  strict  rules  of  grammar,  it  is  believed  that 
the  word  section  would  be  supplied  before  the  description  of 
each  succeeding  quarter.  Such  would  be  the  understanding 
of  a  large  majority,  if  not  all  persons,  who  might  read  the 
deed. 

No  doubt  can  be  entertained  that  the  language  employed 
conveys  to  the  mind  precisely  the  same  idea  as  if  the  word 
"  section  "  had  been  written  before  the  numerals  17.  All  per- 
sons would  undoubtedly  so  understand  the  description.  In 
describing  lands  in  a  conveyance,  no  set  form  of  words  is 
required,  but  such  language  as  clearly  designates  the  lands 
conveyed..  The  cases  of  Dougherty  v.  Purdy,  18  111.  208 ; 
Worden  v.  Williams,  24  111.  74,  and  Dickenson  v.  Breeder* , 
30  111.  270,  sustain  the  views  here  expressed.  This  deed  was 
therefore  properly  admitted  in  evidence. 

It  is  urged,  in  favor  of  reversal,  that  plaintiffs  in  error  proved 
an  outstanding  paramount  title  in  Warren.  It  is  true,  they 
produced  a  certified  copy  of  a  deed  for  this  land  from  William 
Prout,  the  ancestor  of  defendant  in  error,  to  James  Warren, 
bearing  date  the  fifth  of  December,  1817,  and  recorded  on  the 
fifth  of  August,  1862.  The  deed  of  partition,  under  which 
defendant  in  error  claims,  bears  date  on  the  twenty-fourth  day 
of  October,  1831,  which  was  duly  recorded  on  the  fourteenth 
day  of  December  of  the  same  year.  The  question  is  then 
presented  whether  the  unrecorded  deed  from  the  ancestor  of 
defendant  in  error,  from  whom  he  inherits,  constituted  para- 
mount title,  notwithstanding  he  received  a  release  of  title 
from  the  other  heirs  of  his  father  to  this  quarter  of  land.  It 
is  not  the  question  which  would  have  arisen  had  he  derived 
title  directly  from  his  father  as  his  heir.     But  in  the  partition 
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of  the  lands  owned  by  his  father  at  his  death,  he  gave  other 
lands,  or  rather  his  interest  in  others,  for.  this.  He  conveyed 
his  interest  in  other  tracts  in  exchange  for  the  interest  of  the 
other  heirs  in  the  list  they  released  to  him  which  embraced 
this  tract.  Had  they  sold  this  land  to  a  stranger  before  the 
deed  to  Warren  was  placed  on  record,  for  a  valuable  consider- 
ation, no  person  would  pretend  that  the  title  would  not  have 
passed,  unless  notice  had  been  brought  home  to  the  purchaser. 
In  this  case,  defendant  in  error  occupied  the  same  relation  to 
the  property  as  would  a  stranger,  as  he  gave  as  valuable  a 
consideration  by  conveying  his  interest  in  other  lands  in 
exchange  for  the  title  to  tins,  as  if  he  had  paid  the  money  or 
exchanged  other  lands  in  which  his  co-heirs  had  no  interest. 
He  was  a  purchaser  for  a  valuable  consideration,  and  there  is 
no  pretense  that  he  had  notice  of  the  prior  conveyance  by  his 
father.  There  is  no  such  proof  in  the  record,  nor  can  it  be 
inferred  from  the  fact  that  he  was  one  of  the  heirs  of  William 
Prout,  senior. 

In  this  case,  defendant  in  error  did  not  recover  the  interest 
he  claimed  to  have  inherited  from  his  father.  He  could  not 
recover  that,  as  he  took  that  interest  as  a  volunteer,  and  his 
father's  prior  deed,  although  unrecorded,  estopped  him  from 
claiming  it,  unless  he  had  impeached  it  as  a  fraud  or  forgery. 
Kennedy  v.  JVorthup,  15  111.  148.  But  having  paid  value  by 
releasing  his  title  to  other  lands,  to  his  co-heirs,  he  is  a  pur- 
chaser, as  to  three-fifths,  and,  unless  he  had  notice,  his  claim 
to  protection  is  as  strong  and  just  as  though  he  had  not  been 
an  heir.'  He  should  not  be  subjected  to  the  loss  of  his  prop- 
erty simply  because  he  was  the  heir  of  the  grantor.  At  the 
time  he  parted  with  his  title,  the  deed  from  his  father  had  been 
unrecorded  for  about  fourteen  years,  and  it  subsequently 
remained  unrecorded  for  about  thirty-one  years  —  such  a 
length  of  time  as  would,  no  doubt,  render  it  impracticable  to 
obtain  a  further  partition  or  any  other  restoration  to  his  rights. 
He  answers  all  the  requirements  of  the  statute  to  claim  the 
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portion  he  received  by  the  partition  as  a  bona  fide  purchaser. 
The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Madison  Y.  Johnson,  Administrator,  etc. 


Orlin  H.  Gillett. 


1.  Exceptions — when  necessary.  An  objection  to  the  ruling  of  the 
court  below  in  refusing  to  quash  a  writ  of  certiorari  sued  out  under  the 
statute,  to  remove  a  cause  from  a  county  court  to  the  circuit  court,  will  not 
avail  in  the  appellate  court,  on  error,  unless  exception  was  taken  to  the  decis- 
ion of  the  circuit  court  on  that  subject. 

2.  Form  of  judgment — in  inferior  courts.  No  particular  form  is 
required  in  the  proceedings  of  an  inferior  court,  to  render  its  order  a  judg- 
ment.   It  is  sufficient  if  it  be  final,  and  the  party  may  be  injured. 

3.  Same — in  a  county  court,  on  adjudicating  a  claim  against  an  estate. 
So,  where  the  order  of  a  county  court,  in  respect  to  a  claim  presented  against 
an  estate,  was,  "  after  having  taken  the  matter  under  advisement,  the  court 
this  day,  after  due  deliberation,  rejects  the  claim,"  this  was  held  to  be -a 
sufficiently  formal  judgment  from  which  an  appeal  or  certiorari  would  lie, 

4.  Administration  of  estates — of  claims  in  favor  of  the  administra- 
tor. If  an  estate  is  not  fully  settled,  and  the  administrator  has  exhausted 
the  personal  assets  in  the  payment  of  other  debts  than  his  own,  he  may 
prove  a  claim  due  to  himself  personally,  from  the  estate,  preparatory  to 
obtaining  an  order  to  sell  the  real  estate.  If  he  chooses  to  postpone  the 
payment  of  his  own  claim,  and  the  assets  are  exhausted,  he  is  not  prohibited 
from  making  application  for  an  order  to  sell  the  real  estate,  and  thus  con- 
vert it  into  assets. 

5.  Same — of  paying  debts  pro  rata  or  in  full.  Regularly,  perhaps,  if 
there  are  not  sufficient  personal  assets  to  pay  all  the  debts  owing  by  an 
estate,  without  resorting  to  the  real  estate,  the  administrator  should  pay  the 
debts  pro  rata  out  of  the  personalty,  his  own  debt,  if  he  have  one  against  the 
estate,  included ;  but  if  he  pays  all  of  the  debts,  except  his  own,  in  full,  and 
thereby  exhausts  the  personal  assets,  the  result  would  be  the  same,  and  he 
may  still  prove  his  own  claim,  and  have  an  order  to  sell  real  estate  to  pay  it. 
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Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

Orlin  H.  Gillett,  who  was  administrator  of  the  estate  of 
Benoni  R.  Gillett,  deceased,  presented  a  claim  on  his  own 
behalf,  against  said  estate,  for  allowance  in  the  county  court  of 
Jo  Daviess  county.  An  administrator  pro  tern,  was  appointed 
to  defend  the  estate.  The  following  orders  were  entered  of 
record  in  the  county  court,  concerning  said  claim : 

"  Now  at  this  day,  the  court  took  up  the  claims  of  O.  H. 
Gillett  against  the  said  estate  of  Benoni  R.  Gillett,  deceased, 
for  $1900.86,  as  a  balance  due  him.  D.  W.  Jackson,  Esq. 
appeared  for  the  administrator,  and  M.  Y.  Johnson,  Esq. 
appointed  by  the  court  administrator  pro  tern,  to  defend  the 
interests  of  said  estate,  and  objected  to  said  claim  being 
allowed,  and  after  hearing  the  evidence  and  the  arguments  of 
counsel  the  court  took  the  case  under  advisement." 


And  afterwards,  the  following  order  was  made  : 

"In  the  matter  of  the  claim  of  Orlin  H.  Gillett  against  the 
estate  of  Benoni  R.  Gillett,  deceased,  for  $1900.86,  having 
taken  the  matter  under  advisement,  the  court  this  day,  after 
due  deliberation,  rejects  the  claim." 

Subsequently,  Orlin  H.  Gillett  removed  the  cause  into  the 
circuit  court  of  Jo  Daviess  county,  by  certiorari  under  the 
statute,  where  such  proceedings  were  had  that  the  claim  was 
allowed.  The  administrator  pro  tern,  thereupon  appealed  to 
this  court.  The  other  matters  concerning  which  questions 
arise,  are  set  forth  in  the  opinion  of  the  court. 

Mr.  Madison  Y.  Johnson  pro  se. 

Mr.  D.  W.  Jackson,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

It  appears  by  this  record,  that,  on  the  sixth  of  October, 
1868,  Orlin  H.  Gillett,  administrator  on  the  estate  of  Benoni 
R.  Gillett,  deceased,  by  letters  of  administration  granted  him 
by  the  county  court  of  Jo  Daviess  county,  in  April,  1848,  filed 
an  account  in  his  favor  against  the  estate,  amounting  to  nine- 
teen hundred  dollars  and  eighty-six  cents,  as  a  balance  due 
him.  The  appellant,  representing  one  of  the  heirs  at  law  of 
the  intestate,  was  appointed  by  the  county  court,  to  defend 
against  this  claim  and  to  take  care  of  the  interests  of  the  estate, 
when,  upon  investigation  by  the  court,  and  after  due  delibera- 
tion, the  claim  was  disallowed. 

The  cause  was  brought  to  the  circuit  court  by  certiorari 
under  the  statute,  the  time  for  taking  an  appeal  having  expired. 

In  the  circuit  court,  appellant  entered  a  motion  to  quash  the 
writ  of  certiorari  for  reasons  which  appear  in  the  record.  The 
court  denied  the  motion,  and  this  is  the  first  error  assigned. 

It  is  a  sufficient  answer  to  this,  to  say,  that  no  exception 
was  taken  to  this  ruling  of  the  court,  and  -consequently  its 
merits  are  not  before  us  for  consideration. 

The  next  point  is,  that  there  was  no  judgment  of  the  county 
court,  from  which  an  appeal  or  certiorari  would  lie. 

An  inspection  of  the  record  from  the  county  court,  shows 
that  no  formal  judgment  was  rendered  in  the  cause,  not  even 
for  the  costs,  but  the  claim  presented  was,  by  the  considera- 
tion of  the  court,  rejected.  This  was  absolute,  and  was,  in 
effect,  a  judgment  against  the  claimant. 

It  was  held  long  ago,  by  this  court,  that  no  particular  form 
was  required  in  the  proceedings  of  an  inferior  court  to  render 
their  order  a  judgment.  It  is  sufficient  if  it  be  final,  and  the 
party  may  be  injured.      Wells  v.  Hogan,  Breese  (2  Ed.)  337. 

In  the  case  before  us,  the  order  rejecting  the  claim  was  abso- 
lute and  final.  It  concluded  the  claimant,  and  could  be  pleaded 
in  bar  to  any  claim  for  the  same  cause  the  administrator  might 
afterward  set  up  against  the  estate,  so  long  as  it  remained 
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upon  the  records  of  the  county  court.  It  was  such  a  final 
order,  and  tended  so  to  injure  the  claimant  as  to  be  the  basis 
of  an  appeal. 

Having  disposed  of  the  preliminary  questions,  we  now  come 
to  the  merits  of  the  controversy. 

The  question  is,  did  the  administrator  establish  by  his  proofs 
before  the  circuit  court  an  indebtedness  by  the  estate  of  Gillett, 
to  him,  to  the  extent  found  by  the  circuit  court,  or  to  any  extent. 

It  is  the  acknowledged  duty  of  all  courts,  when  the  claims 
of  an  administrator  are  preferred  against  an  estate  he  repre- 
sents, that  all  matters  pertaining  to  it,  and  to  the  administra- 
tion of  the  estate,  should  be  closely  scrutinized.  Such  is  the 
relation  he  bears  to  the  estate,  and  to  all  the  parties  interested  in 
it,  that  courts  can  hardly  be  too  careful  and  scrutinizing,  so  that 
the  true  facts  and  the  real  condition  of  the  estate,  and  the  acts 
and  doings  of  the  administrator,  can  be  readily  seen  and 
easily  comprehended  by  those  in  interest.  It  is  a  lamentable 
fact,  that  in  some  of  the  county  courts  having  jurisdiction  of 
such  matters,  sufficient  caution  is  not  used,  and  their  records  will 
show  the  discharge  of  many  an  administrator  on  final  settle- 
ment, who  has  never  rendered  a  full  account  of  his  steward- 
ship, or  such  an  one  as  could  be  understood  by  an  heir  or 
creditor,  if  examined  within  even  a  brief  time  after  such  settle- 
ment. We  do  not  remember  many  cases  where  an  adminis- 
trator has  pursued  the  law  in  stating  and  proving  his  account, 
or  wherein  a  county  court  has  applied  the  rules  of  law  to  him. 

We  understand,  from  the  briefs  of  counsel  in  this  cause,  that 
the  administrator  claims  to  have  made  a  final  settlement  of  the 
estate,  having  paid  and  satisfied  all  claims  against  it,  except 
his  own,  and  for  which  he  is  seeking  an  allowance,  to  enable  him 
to  procure  an  order  of  court  to  sell  the  real  estate,  he  having,  in 
the  payment  of  these  claims,  exhausted  the  personal  assets. 

It  appears  from  the  record,  that  the  administrator  was  cited 
to  appear  before  the  county  court,  at  the  February  term,  1868, 
to  make  a  final  report  and  settlement.  At  this  term,  it  was 
ordered  that  he  make  such  report  on  the  9th  of  March,  1868. 
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This  not  having  been  done,  he  was  cited  to  appear  to  make 
such  report  and  settlement  at  the  August  term,  at  which  term 
he  presented  his  report,  and  it  was  rejected  by  the  court. 

Up  to  this  time,  it  is  apparent  there  had  been  no  final  settle- 
ment of  the  estate.  While  matters  were  in  this  position,  on 
the  sixth  of  O  ctober  following,  the  claim  in  question  was  filed 
against  the  estate,  the  administrator  claiming  a  balance  due 
himself  of  nineteen  hundred  dollars  and  eighty-six  cents. 
On  the  third  day  of  December,  the  claim  was  examined  by  the 
court,  the  administrator  being  represented  by  counsel,  and 
the  estate,  by  appellant,  when  on  the  fifth  of  December,  after 
evidence  and  arguments  were  heard,  the  court,  "  on  due  delib- 
eration," rejected  it. 

It  appears  from  the  record,  that  there  was  a  judgment  ren- 
dered in  the  circuit  court  of  Jo  Daviess  county  in  favor  of  the 
claimant,  against  the  intestate,  in  his  lifetime,  on  the  sixth  day 
of  November,  1846,  for  nine  hundred  dollars. 

The  judgment  of  the  circuit  court  was  for  nine  hundred 
and  thirty-two  dollars  and  thirty-six  cents. 

It  does  not  appear  that  the  validity  of  this  judgment  was 
attacked,  or  that  it  was  objected  to  as  a  subsisting  claim  against 
the  estate.  Although  more  than  twenty-two  years  had  elapsed 
since  its  rendition,  appellant  did  not  contest  the  right  of  the 
plaintiff  to  the  remedy  he  sought,  nor  does  he  here,  his  princi- 
pal ground  of  complaint  being  that  the  administrator  has  not 
shown  that  he  has  made  a  full  settlement  of  the  estate,  and 
he  does  not  now  dispute  the  fairness  of  any  item  allowed  as  a 
credit  to  the  administrator.  We  have  examined  carefully  the 
various  reports  of  the  administrator  to  the  county  court,  with 
the  action  of  the  court  thereon,  going  to  show  from  time  to 
time  partial  settlements  and  accountings,  and  have  scrutinized 
them,  and  we  can  not  discover  any  error  therein.  All  that  has 
come  to  the  hands  of  the  administrator,  he  appears  to  have  fully 
accounted  for,  deferring  his  own  claim  to  payment  to  that  of 
other  creditors  not  of  kin  to  the  intestate. 
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We  do  not  perceive  why,  if  an  estate  is  not  fully  settled,  and 
the  personal  estate  exhausted,  an  administrator  may  not  prove 
his  claim,  preparatory  to  obtaining  an  order  to  sell  the  real 
estate.  His  claim,  if  just,  is  as  much  entitled  to  payment  as 
that  of  any  other  creditor.  If  he  chooses  to  postpone  its  pay- 
ment, and  when  the  assets  are  exhausted,  what  should  pro- 
hibit him  from  making  application  for  an  order  to  sell  the 
real  estate,  and  thus  convert  it  into  assets  ? 

An  objection  might  be  urged  in  this  case,  that  it  appears  the 
administrator  paid  the  full  amount  of  all  the  claims  made 
against  the  estate,  whereas  he  should  have  paid  them  pro 
rata,  his  own  included,  after  he  had  established  it  in  the  mode 
pointed  out  in  the  statute,  but  the  result  would  be  the  same. 
Such  creditors  as  were  not  paid  in  full  could  require  the 
administrator  to  convert  the  real  estate  into  assets.  Another 
objection  might  be  urged,  but  it  is  not,  that  no  notice  was 
given  by  the  administrator  to  creditors  of  the  estate  to  pre- 
sent their  claims,  on  a  day  named,  for  adjustment.  The  object 
of  this  is  to  enable  the  administrator  to  know  the  true  condi- 
tion of  the  estate  as  to  its  solvency,  and  when  known,  to  be 
guided  thereby  in  paying  the  claims,  whether  in  full  or  pro 
rata,  as  he  knows  by  the  sale  bill  and  the  inventory  he  is 
required  to  make,  the  extent  of  the  assets.  No  such  papers 
appear  in  this  case,  nor  is  any  objection  made  to  their  absence; 
in  short,  appellant  does  not  put  his  finger  on  any  matter  alleged 
to  be  contrary  to  law  and  right. 

The  claimant  reposes  on  the  confirmation  of  his  several 
reports  made  to  the  county  court,  and  upon  them  appellant 
has  raised  no  question.  We  have  carefully  examined  all  of 
these,  from  that  of  May  4,  1853,  to  the  last  one,  made  April 
17,  1861,  with  the  order  of  court  thereon  made  January  22, 
1862.  That  made  on  the  fourth  of  April,  1854,  is  a  compen- 
dium of  that  of  May  4,  1853,  February  7,  1854  and  March  21, 
1854. 

That  report  shows  on  the  debit  side  of  the  account  rendered, 
nineteen  hundred  and  sixty-eight  dollars  and  ninety-nine  cents 
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which  the  administrator  had  collected  from  mineral  rents  and 
from  other  sources.  The  credit  side  showed  disbursements, 
eleven  hundred  and  forty-five  dollars  and  forty-nine  cents,  com- 
missions on  nineteen  hundred  and  sixty-eight  dollars  and  ninety- 
nine  cents,  one  hundred  and  eighteen  dollars  thirteen  cents. 
The  judgment  in  favor  of  the  administrator  in  the  circuit  court, 
rendered  November  6, 1846,  nine  hundred  dollars,  and  inter- 
est thereon  up  to  the  date  of  the  report,  four  hundred  and 
thirty-two  dollars.  These  several  credits  amount  to  twenty- 
five  hundred  and  ninety-five  dollars  and  sixty-two  cents.  From 
them  deduct  the  amount  in  the  hands  of  the  administrator, 
nineteen  hundred  and  sixty-eight  dollars  and  ninty-nine  cents, 
and  a  balance  is  found  in  his  favor  of  six  hundred  and  twenty- 
six  dollars  and  sixty-three  cents. 

At  the  March  term,  1855,  of  the  county  court,  the  adminis- 
trator presented  a  claim  in  his  own  favor,  against  the  estate,  of 
three  hundred  and  twelve  dollars,  money  loaned  to  the  intes- 
tate, claiming  interest  thereon  to  the  amount  of  one  hundred 
and  twenty-nine  dollars  and  forty-eight  cents,  which  the  court 
allowed,  Thomas  Robinson  having  been  appointed  by  the  court 
to  defend  the  estate  against  the  claim,  to  the  amount  of  four 
hundred  and  forty-one  dollars  and  forty-eight  cents.  This 
same  claim  was  presented  by  the  administrator  for  allowance  in 
his  report  of  February  7,  1854,  and  rejected  by  the  court,  and 
if  any  exception  had  been  taken  to  it  here,  we  should  have  been 
strongly  inclined  to  reject  it,  unsustained  as  it  is  by  the  least 
proof.  But  the  heirs  make  no  objection  to  it,  and  it  must  be 
allowed. 

On  the  seventh  of  April,  1856,  the  court  made  two  other 
allowances  in  favor  of  the  administrator,  amounting  to  twenty- 
four  dollars  and  ninety-seven  cents,  to  which  no  objection  has 
been  raised. 

These  several  sums  make  the  total  of  ten  hundred  and  ninety 
three  dollars  and  eight  cents  allowed  the  administrator  over 
and  above  his  receipts.  From  this  sum,  there  was  deducted 
by  the  court,  on  account  of  a  supposed  discrepancy  in  the  sale 


1869]  Ogden  v.  Claycomb.  365 

Syllabus. 

bill  and  the  amount  stated  in  the  report  of  April  4,  1854,  and 
another  sum  collected  by  the  administrator  since  his  last  report, 
the  two  sums  amounting  to  one  hundred  and  sixty  dollars  and 
twenty-two  cents,  which  left  a  balance  remaining  due  the 
administrator  of  nine  hundred  and  thirty-two  dollars  and 
thirty-six  cents,  for  which  the  court  rendered  judgment. 

These  claims  allowed  the  administrator  by  the  county  court, 
and  by  the  circuit  court  on  appeal,  are  prima  facie,  at  least, 
valid  against  the  heirs,  who  have  contested  this  suit.  They 
had  the  right  to  appear  and  contest  their  validity  to  protect 
their  inheritance  from  sale,  but  in1  the  presence  of  the  fact 
that  not  one  of  the  items  allowed  was  objected  to,  the  circuit 
court  could  not  do  otherwise  than  approve  them. 

In  affirming  this  judgment,  as  we  do,  we  must  take  the 
occasion  to  say,  we  are  not  satisfied  with  the  manner  in  which 
this  estate  has  been  managed,  and  which,  after  an  adminis- 
tration running  through  twenty-one  years,  is  not  yet  settled, 
and  no  excuse  shown  for  the  delay.  There  are  no  creditors 
complaining,  it  is  true,  yet  the  interests  of  the  heirs  at  law  of 
the  intestate  demanded  a  more  speedy  adjustment  of  its  affairs. 

As  the  abstract  furnished  by  the  appellee  does  not  conform, 
in  its  preparation,  to  the  rules  of  court,  no  costs  will  be  taxed 
therefor,  against  appellant. 

Judgment  affirmed. 


Rufus  Ogden 
v. 
George  Claycomb. 


1.  Assault  and  battery — self-defense.  It  is  not  essential  to  the  right  to 
maintain  an  action  for  an  assault  and  battery,  that  the  plaintiff  should  have 
been  guilty  of  no  provocation.    It  is  immaterial  what  language  he  may  have 
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used  toward  the  defendant,  so  far  as  the  right  to  maintain  an  action  is  con- 
cerned. 

2.  And  even  if  the  plaintiff  went  beyond  words  and  committed  a  tech- 
nical assault,  the  acts  of  the  defendant  must  still  be  limited  to  a  reasonable 
self-defense. 

3.  So,  if  it  appear,  in  such  an  action,  that  the  plaintiff  advanced  upon 
the  defendant  in  a  threatening  manner  for  the  purpose  of  fighting,  and  a 
fight  followed,  no  more  violence  can  be  used  by  the  party  attacked  than  a 
reasonable  man  would,  under  the  circumstances,  regard  necessary  for  his  de- 
fense. If  he  strikes  a  blow  not  necessary  to  his  defense,  or  after  all  danger  is 
past,  or  by  way  of  revenge,  he  is  guilty  of  an  assault  and  battery,  for  which 
an  action  will  lie.  He  will  not  be  justified  in  exceeding  the  just  bounds  of 
self-defense,  even  though  he  desist  as  soon  as  the  attacking  party  asks  him 
to  do  so. 


Appeal  from  the  Circuit  Court  of  Warren  county  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Stewart  &  Phelps,  for  the  appellant. 

Messrs.  Kirkpatrick  &  Glenn,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  assault  and  battery,  in  which  the 
jury  found  for  the  defendant.  The  verdict  was  against  the 
evidence,  and  there  was  error  in  the  instructions  for  the  defend- 
ant. From  the  first  instruction  the  jury  would  understand, 
if  the  plaintiff  advanced  upon  the  defendant  in  a  threatening 
manner,  for  the  purpose  of  fighting,  and  a  fight  followed,  the 
plaintiff  could  not  recover,  even  though  the  defendant  had  far 
exceeded  the  just  bounds  of  self-defense,  and  inflicted  an 
inhuman  beating,  provided  he  desisted  as  soon  as  the  plaintiff 
asked  him  to  do  so.  The  rule  is,  on  the  contrary,  that  no 
more  violence  can  be  used  than  a  reasonable  man  would, 
under  the  circumstances,  regard  necessary  to  his  defense.     If 
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he  strikes  a  blow  not  necessary  to  his  defense,  or  after  all 
danger  is  past,  or  by  way  of  revenge,  he  is  guilty  of  an  assault 
and  battery.  The  third  instruction  tells  the  jury,  among 
other  things,  that  the  plaintiff,  in  order  to  recover,  should 
have  been  guilty  of  no  provocation.  This  is  error.  It  is 
wholly  immaterial  what  language  he  may  have  used,  so  far  as 
the  right  to  maintain  an  action  is  concerned,  and  even  if  he 
went  beyond  words,  and  committed  a  technical  assault,  the 
acts  of  the  defendant  must  still  be  limited  to  a  reasonable 
self-defense.  All  the  instructions  for  the  defendant  are  per- 
vaded to  a  greater  or  less  degree  by  these  errors,  and  should 
have  been  refused.  The  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


John  D.  Gardner 

v. 

The  Northwestern  Manufacturing  Company. 


1.  Evidence — to  prove  a  partnership.  The  declaration  of  a  purchaser 
of  goods  to  the  vendor,  that  some  other  person  not  present  is  jointly  inter- 
ested as  a  partner  in  the  purchase,  is  no  evidence  whatever  against  such 
person  to  establish  the  partnership. 

2.  Nor  is  it  competent,  where  the  existence  of  the  partnership  is  the 
issue  on  trial,  for  the  court  to  decide  that  a  partnership  has  been  proven  by 
evidence  aliunde,  and  then  admit  the  statements  of  one  of  the  alleged  part- 
ners to  prove  the  partnership,  on  the  principle  that  the  statements  of  one 
partner  are  admissible  against  the  other  as  to  partnership  matters. 

3.  Where  the  existence  of  the  partnership  is  not  the  issue  on  trial,  how- 
ever, and  the  statements  are  not  offered  to  establish  a  partnership,  but  relate 
to  some  other  question,  it  may  undoubtedly  be  sometimes  the  duty  of  the 
court  to  decide,  in  the  first  instance,  whether  a  prima  facie  partnership 
has  been  proven,  and  if  it  has  been,  to  let  the  statements  go  to  the  jury, 
with  proper  explanations. 
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Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellant. 

Messrs.  Waite  &  Clark,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  appellee  against  John  D. 
Gardner  and  William  D.  Nichols,  as  partners,  to  recover  the 
value  of  certain  articles  sold  and  delivered  on  the  order  of 
Nichols.  Nichols  made  default,  and  Gardner  pleaded  the  gen- 
eral issue,  and  a  special  plea  denying  the  partnership.  The 
issues  thus  formed  were  tried  together,  according  to  the  rule 
laid  down  in  Stillson  v.  Hill,  18  111.  262,  and  found  for  the 
plaintiff. 

The  business,  in  which  Gardner  had  an  interest  of  some 
kind,  was  transacted  in  the  name  of  W.  D.  Nichols,  and  on  the 
trial  Nichols  was  sworn  as  a  witness  on  behalf  of  plaintiff,  and 
asked,  on  the  examination  in  chief,  "  What  he  said  to  appellee 
as  to  who  constituted  '  W.  D.  Nichols,'  when  the  goods  were 
purchased  ?"  Crane,  the  vice-president  of  the  manufacturing 
company,  was  also  sworn,  and  was  asked,  "  What  representa- 
tions, if  any,  did  Nichols  make  to  you  before  he  got  the  credit  ?" 
These  questions  were  asked  for  the  purpose  of  establishing  the 
joint  liability  of  Gardner,  and  were  objected  to  by  his  counsel, 
but  the  objection  was  overruled.  The  answer  was,  that  Nichols 
represented  to  the  appellee,  when  he  made  the  purchase,  that 
Gardner  was  a  silent  partner,  and  Crane  swears  that  appellee 
would  not  have  sold  the  goods  to  Nichols  alone,  on  credit. 
This  evidence  would  undoubtedly  have  a  strong  influence  with 
the  jury,  which  would  not  be  counteracted  by  any  of  the 
instructions  afterwards  given. 
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These  questions  should  not  have  been  allowed.  What  Nichols 
said  to  appellee,  as  to  the  silent  partnership  of  Gardner,  is  not 
evidence  against  Gardner  to  prove  that  fact.  The  declaration 
of  a  purchaser  of  goods  to  the  vendor,  that  some  other  person 
not  present  is  jointly  interested  as  a  partner  in  the  purchase, 
is  no  evidence  whatever  against  such  person  to  establish  the 
partnership.  It  is,  however,  urged  by  counsel  for  appellee, 
that  they  had  already  proved  the  partnership,  or  made  prima 
facie  proof  of  it,  by  the  evidence  of  Nichols,  and  if  the  court 
was  satisfied  by  the  proof  made,  it  was  its  duty  to  admit  this 
evidence,  on  the  principle  that  the  statements  of  one  partner 
are  admissible  against  the  other  as  to  partnership  matters. 
Where  the  existence  of  a  partnership  is  not  the  issue  on  trial, 
and  the  statements  are  not  offered  to  establish  a  partnership, 
but  relate  to  some  other  question,  it  may  undoubtedly  be  some- 
times the  duty  of  the  court  to  decide,  in  the  first  instance, 
whether  &  prima  facie  partnership  has  been  proven,  and  if  it 
has  been,  to  let  the  statements  go  to  the  jury,  with  proper 
explanations.  But  where  the  existence  of  a  partnership  is  the 
very  issue  which  the  jury  are  to  try,  as  in  the  present  case, 
and  where  the  statements  are  offered  merely  to  prove  such 
issue,  it  is  manifestly  illogical  to  say  the  court  may  first  decide 
the  partnership  has  already  been  proven  by  evidence  aliunde, 
and  then  decide  that  such  statements  are  admissible  in  order 
to  prove  a  partnership.  It  is  plain,  on  a  moment's  considera- 
tion, that  if  a  partnership,  in  fact,  existed,  and  had  been  proven 
by  evidence  aliunde,  Gardner  would  be  liable  for  these  goods, 
no  matter  what  Nichols  may  have  said  to  appellee,  and  the 
evidence  should  therefore  have  been  rejected  as  immaterial,  or, 
if  there  was  no  partnership,  then  the  statements  of  Nichols, 
made  in  the  absence  of  Gardner,  and  without  his  authority, 
could  not  bind  him.  There  either  was  a  partnership,  or  there 
was  not,  and  either  horn  of  the  dilemma  is  fatal  to  this  evi- 
dence. If  Gardner  had  authorized  Nichols  to  make  these 
statements  to  the  appellee,  they  would,  then,  of  course,  have 
been  evidence,  as  the  statements  of  Gardner  himself;  and  if 
24— 52nd  111. 
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he  had  thus  held  himself  out  as  a  partner,  he  could  not  now 
deny  it.  But  it  is  not  claimed  by  counsel,  and  there  is  no  evi- 
dence, whatever,  that  Nichols  was  authorized  by  Gardner  to 
make  these  statements. 

The  instructions  are  substantially  correct.  The  third  asked 
for  the  defendant  and  refused,  was  embodied  in  those  given  in 
a  much  better  and  clearer  form.     The  judgment  is  reversed 

and  the  cause  remanded. 

Judgment  reversed. 


John  T.  Hakpek  et  ah 

v. 
Melissa  Kooker. 

1.  Suit  for  separate  maintenance— subsequent  decree  for  alimony. 
Where  a  married  woman  has  commenced  a  suit  against  her  husband,  for 
separate  maintenance,  under  the  act  of  1867,  and  pending  such  suit  obtains, 
in  another  suit,  a  decree  for  a  divorce,  and  for  alimony,  the  decree  for  ali- 
mony will  operate  as  a  dismissal  or  discontinuance  of  the  former  suit,  with- 
out any  formal  order  disposing  of  it. 

2.  Same— out  of  what  fund  alimony  may  be  decreed.  So,  where  the  wife, 
upon  commencing  her  suit  for  separate  maintenance,  caused  her  husband 
to  be  arrested  under  a  writ  of  ne  exeat,  and  to  give  bond,  and  certain  United 
States  securities  belonging  to  the  husband  were  placed  in  the  hands  of  the 
surety  on  the  ne  exeat  bond  as  an  indemnity  therefor,  and  to  secure  the  attor- 
ney's fees  in  that  suit  and  a  suit  for  divorce  also  then  pending,  it  was 
proper  for  the  court,  in  decreeing  alimony  in  the  latter  suit,  at  the  instance 
of  the  wife,  to  direct  the  surety  on  the  ne  exeat  bond  to  pay  over  to  her,  as 
a  portion  of  her  alimony,  the  residue  of  the  securities  held  by  him  as  an 
indemnity,  after  deducting  the  attorney's  fees  therefrom,  although  the  for- 
mer suit  was  not  formally  disposed  of  by  any  order  therein,  because  the 
surety  could  not  be  held  liable  upon  his  bond  after  the  decree  for  alimony, 
nor  could  any  further  proceedings  be  had  in  the  suit  for  separate  main- 
tenance. 

Appeal  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  Samuel  L.  Kichmond,  Judge,  presiding. 
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The  opinion  states  the  case. 

Messrs.  Harper  &  Cassell,  Messrs.  Ingersoll  &  McCune 
and  Mr.  S.  D.  Puterbaugh,  for  the  appellants. 

Messrs.  Johnson  &  Hopkins,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  on  the  third  day  of  October,  1868,  Nelson 
Rooker  filed  a  bill  in  the  Woodford  circuit  court  against  appel- 
lee, for  the  purpose  of  obtaining  a  divorce.  Appellee  answered 
the  bill,  and  filed  a  cross  bill,  in  which  she  made  appellant 
and  others  defendants,  and  prayed  a  divorce  and  for  alimony. 
On  a  hearing  upon  the  original  and  cross  bills,  the  court  ren- 
dered a  decree,  granting  a  divorce  to  appellee,  and  allowing 
her  $12,000  alimony,  and  appellants  were  ordered  to  pay 
appellee  $4578  as  a  part  of  the  amount. 

After  filing  the  original  bill,  and  before  the  cross  bill  was 
filed,  on  the  thirteenth  day  of  October,  1868,  appellee  com- 
menced a  suit  against  her  husband  for  separate  maintenance, 
under  the  law  of  the  fifth  of  March,  1867,  and  sued  out  a 
writ  of  ne  exeat,  requiring  him  to  give  bond  in  the  sum  of 
$5000. 

He  was  arrested,  and  appellant,  Harper,  became  his  secu- 
rity on  the  ne  exeat  bond  in  that  sum.  Emmet  Hickox,  one 
of  the  defendants,  placed  in  the  hands  of  appellants  $5000  in 
United  States  bonds  to  indemnify  Harper  for  becoming  secu- 
rity for  Nelson  Rooker  on  the  ne  exeat  bond,  and  to  secure 
Ingersoll,  Harper  &  Cassell  their  attorneys'  fees  in  the  two 
suits  then  pending. 

The  suit  commenced  by  appellee  has  not  been  tried,  and  no 
order  made  formally  disposing  of  it.  This  case  is  brought  to 
this  court  by  appeal,  and  it  is  assigned  for  error,  that  the  court 
below  decreed  that  appellants  should  pay  to  appellee  $4578, 
the  balance  that  remained  of  the  bonds  after  deducting  attor- 
neys' fees. 
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It  is  urged  that  the  decree  is  wrong,  inasmuch  as  the  suit 
for  separate  maintenance,  so  far  as  this  record  discloses,  remains 
undisposed  of  in  the  court  below.  That  court,  on  the  evi- 
dence, found  that  the  bonds  placed  in  the  hands  of  appellants 
by  Hickox,  belonged  to  Nelson  Hooker,  and  he,  having  fled 
the  country,  as  is  conceded,  it  was  decreed  to  appellee  as  part 
of  her  alimony. 

It  is  not  contested  that,  had  the  suit  for  separate  mainten- 
ance been  dismissed,  the  decree  would  have  been  proper,  and 
the  question  is  presented,  whether  the  decree  rendered  in  this 
case  has  not,  in  effect,  produced  the  same  result. 

It  is  manifest  that  the  rendition  of  this  decree  renders  it 
impossible  for  appellee  to  proceed  further  in  that  case.  In 
this  case,  all  of  the  questions  in  reference  to  alimony  and 
separate  maintenance  that  could  arise  on  that  bill  have  been 
heard  and  adjudicated.  Should  appellee  sue  upon  the  ne 
exeat  bond,  this  decree  could  be  pleaded  as  an  effectual  bar  to 
a  recovery.  The  questions  which  would  arise  in  such  a  suit 
have  been  presented  and  determined  in  this,  and  have  become 
res  adjudicata. 

It  is  true,  there  was  no  formal  order  of  the  court  consoli- 
dating the  two  cases,  but  the  result  was  the  same.  The  bill 
for  a  divorce  presented  the  question  of  alimony  as  fully  as  did 
the  suit  for  separate  maintenance,  and  when  the  divorce  was 
granted,  it  became  the  duty  of  the  court  to  proceed,  on  the 
application  of  appellee,  to  hear  and  determine  that  question. 
Had  the  divorce  been  refused,  then  it  may  be  that  the  other 
suit  might  still  have  progressed  to  a  hearing  and  final  decree. 
But  that  question  is  not  before  us  for  decision.  The  decree 
of  the  court  below  is  affirmed. 

Decree  affirmed. 
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Schooner  "Norway" 

v. 

Christian  Jensen. 


1.  Pleading — claiming  a  statutory  benefit  or  remedy.  A  party  claiming 
a  benefit  or  a  remedy  given  by  statute,  must  bring  himself,  by  proper 
averments  and  pleadings,  within  its  provisions. 

2.  Attachment  of  boats  and  vessels — under  act  of  1857 — whether  con- 
fined to  boats  navigating  rivers.  The  act  of  1857,  giving  a  summarjr  remedy 
in  certain  cases,  against  steamboats  and  other  water  craft,  is  not  confined  in 
its  operation  to  that  class  of  vessels  navigating  the  rivers  within  or  border- 
ing upon  this  State,  but  embraces  those  employed  upon  any  of  our  navi- 
gable waters,  whether  lake  or  river. 

3.  Same— -for  what  cause  the  statutory  remedy  may  be  invoked.  This  act 
gives  the  remedy  against  the  craft  or  vessel,  by  seizure,  &c,  "  for  injuries 
done  to  persons  by  such  craft,"  the  bearing  and  spirit  of  which  provision 
is,  as  inanimate  things  have  no  will  to  direct  them,  but  must  be  controlled 
by  intellect,  that  the  vessel  or  craft  assumes  the  personalty  of  the  owner, 
who  is  liable  for  an  injury  done  by  it. 

4.  So,  where  a  sailor  on  board  a  vessel  was  injured  by  reason  of  the  neg- 
ligence of  the  owner  to  provide  ropes  in  a  sound  and  safe  condition,  with 
which  to  cat  the  anchor,  this  was  held  to  be  within  that  clause  of  the  statute 
giving  the  remedy  "  for  injuries  done  to  persons  by  such  craft,"  and  it  is 
sufficient,  in  such  case,  to  allege  that  the  injury  was  the  result  of  the  negli- 
gence of  the  owners. 

5.  Master  and  servant —  injuries  to  the  latter  from  negligence  of  the 
former.  A  master  is  responsible  to  his  servant  for  injuries  received  by  him 
from  defects  in  the  structures  or  machinery  about  which  the  services  were 
rendered,  which  defects  the  master  knew,  or  ought  to  have  known. 

6.  Boundaries  op  this  State — embracing  a  part  of  Lake  Michigan.  By 
the  act  of  congress  prescribing  the  boundaries  of  this  State,  and  by  the 
constitution  of  the  State  conformable  thereto,  so  much  of  Lake  Michigan 
as  is  included  by  lines,  one  running  north  from  the  point  where  our  eastern 
boundary  strikes  the  southern  bend  of  the  lake  to  a  point  in  the  middle  of 
the  lake,  in  north  latitude  42  degrees  30  minutes,  and  thence  west  along  that 
parallel,  is  within  the  limits  of  this  State. 

Appeal   from   the    Superior  Court  of  Chicago;    the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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This  was  a  suit  commenced  in  the  court  below,  by  Christian 
Jensen,  against  the  schooner  "  Norway,"  to  recover  damages 
sustained  by  the  plaintiff,  in  consequence  of  injuries  received 
by  him  when  employed  as  a  sailor  on  board  said  vessel,  caused 
by  the  falling  of  a  block  connected  with  the  "  fish  tackle," 
upon  the  plaintiff,  by  reason  of  the  breaking  of  the  "  fish 
tackle  pennant,"  a  portion  of  the  rigging  used  in  "  catting  " 
or  raising  the  anchor  from  the  catheads  on  board  the  vessel. 

The  suit  was  commenced  on  June  15,  1868,  by  the  filing  of 
an  affidavit  of  the  plaintiff,  as  follows  : 

That  on  or  about  May  1st,  1868,  he  was  employed  as  a  sea- 
man to  serve  on  board  defendant,  by  Enoch  Swanson,  master, 
for  a  voyage  from  Chicago  to  the  port  of  Muskegon,  Michigan. 

That  plaintiff,  on  said  1st  day  of  May,  went  on  board  said 
vessel,  and  commenced  his  services  as  seaman. 

That  on  the  same  day,  while  plaintiff  was  in  the  discharge 
of  his  duty,  and  obeying  the  commands  of  the  officers  of  said 
vessel,  in  taking  in  the  anchor,  the  fish  tackle  pennant,  apart 
of  the  rigging  attached  to  the  mast,  and  used  for  hoisting  or 
catting  the  anchor,  broke,  and  the  block  connected  with  and 
being  part  of  said  tackle,  fell  on  plaintiff  with  great  force, 
breaking  his  arm  and  doing  him  other  bodily  injury. 

That  said  injuries  were  entirely  owing  to  said  vessel  being 
unseaworthy,  in  that  said  tackle  and  rigging  connecting  the 
mast  with  the  anchor  were  unsound  and  in  a  rotten  condition. 

That  said  injury  was  not  owing  to  any  negligence  or  want 
of  care  on  his  part,  but  entirely  owing  to  the  negligence  of 
the  owners  of  said  vessel,  in  keeping  said  vessel  in  an  unsound 
and  unsafe  condition. 

That  said  vessel,  at  the  time  of  the  said  injuries,  was  run- 
ning upon  the  navigable  waters  within  and  bordering  on  the 
State  of  Illinois.  That  by  reason  of  said  injuries  he  was  dam- 
aged to  the  amount  of  $2000. 

Prays  that  said  schooner  may  be  seized  by  the  sheriff  of 
Cook  county  according  to  the  statute  in  such  case  provided. 
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Upon  this  affidavit  or  complaint,  and  a  praecipe  accompany- 
ing the  same,  a  warrant  for  the  seizure  of  said  vessel  was 
issued,  under  the  provisions  of  the  act  of  1857,  giving  a  sum- 
mary remedy  against  boats  and  vessels  in  certain  cases. 

In  respect  to  the  waters  which  were  being  navigated  by  the 
vessel,  the  declaration  alleged  that,  at  the  time  of  said  injury, 
she  was  employed  in  commerce  and  navigation,  and  was  run- 
ning on  "  waters  within  and  bordering  on  said  State  "  of  Illi- 
nois, being  then  in  the  port  of  Chicago,  and  destined  on  a 
voyage  from  that  port  to  a  port  in  the  State  of  Michigan. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff 
for  $1000.     This  appeal  was  taken  on  behalf  of  the  vessel. 

Messrs.  Miller,  VanArman  &  Lewis,  for  the  appellant. 

The  affidavit  does  not  show  a  state  of  case  sufficient  to  give 
the  court  below  jurisdiction,  under  the  act  of  1857,  which  only 
attempts  to  give  this  summary  remedy  against  such  boats  and 
vessels  as  are  navigating  the  "  rivers  within  and  bordering  upon 
this  State."  The  affidavit  states  that  this  vessel  was  naviga- 
ting the  waters  within  and  bordering  the  State,  and,  at  the 
time  of  the  alleged  injury,  was  lying  in  the  port  of  Chicago, 
and  bound  thence  on  a  voyage  to  a  port  in  another  State. 
The  vessel  was  engaged  in  the  navigation  of  Lake  Michigan, 
and  therefore  not  embraced  in  the  description  of  vessels  navi- 
gating the  "  rivers  within  and  bordering  upon  "  the  State. 

If  the  act  is  to  be  construed  as  applying  to  the  lakes  outside 
the  State,  it  would  be  void,  by  reason  of  its  conflict  with  the 
law  of  Congress,  of  1789,  vesting  all  admiralty  jurisdiction  in 
the  district  courts  of  the  United  States,  to  the  exclusion  of  the 
State  courts.  Williamson  v.  Ilogan,  46  111. — and  cases  there 
cited. 

Conceding,  however,  the  act  of  1857  to  be  valid,  it  does  not 
cover  the  injury  complained  of  in  the  present  case. 

It  provides  for  injuries  to  persons,  &c.  "  done  by  the  vessel 
or  craft,  &e." 
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Was  the  injury  complained  of  done  or  caused  by  the  said 
vessel,  according  to  the  meaning  and  spirit  of  the  above  pro- 
vision ? 

The  plaintiff,  in  his  declaration,  alleges  that  the  injury  was 
caused  by  the  negligence  of  the  owners  of  the  vessel. 

The  act  provides  a  remedy  for  injuries  done  by  the  vessel, 
officers  or  crew,  but  not  for  injuries  done  or  committed  by 
owners. 

This  injury  is  not  alleged  to  have  been  done  by  the  vessel, 
officers  or  crew,  but  to  have  been  caused  by  the  misconduct  of 
the  owners. 

We  insist  that  an  injury  caused  as  this  is  alleged  in  the 
declaration  to  have  been  caused,  solely  by  the  misconduct  of 
the  owners,  is  not,  according  to  the  meaning  of  said  act,  done 
by  the  vessel,  and  therefore  is  not  one  of  the  injuries  for  which 
such  summary  remedy  is  provided. 


Messrs.  Rae  &  Mitchell,  for  the  appellee. 

The  objection  to  the  jurisdiction  in  this  case  is  founded  on 
the  fact  that  the  affidavit,  which  is  the  foundation  of  the  suit, 
uses  the  word  waters  instead  of  rivers. 

The  11th  section  of  the  act  provides  "  that  the  act  shall  be 
so  construed  as  to  authorize  and  enable  any  person  or  per- 
sons to  bring  said  action,  notwithstanding  such  water  craft 
may  not  have  been,  at  the  time  when  such  cause  of  action 
accrued,  navigating  the  waters  within  or  bordering  upon  this 
State." 

The  word  "waters  "  seems  there  to  be  contemplated  by  the 
act,  and  if  the  craft  is  navigating  waters  within  or  bordering, 
&c,  persons  who  are  injured  are  expressly  authorized  to  main- 
tain such  action. 

The  State  of  Illinois  has  no  other  waters  naturally  navigable 
within  her  territory  except  rivers. 

Waters  and  rivers  are  sometimes  used  synonymously,  and 
where  a  word  is  susceptible  of  two  significations,  one  of  which 
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represents  a  legal  right,  the  court  will  so  construe  and  interpret 
its  use  when  employed  in  a  legal  proceeding. 

The  affidavit  states  the  injury  to  have  occurred  while  the 
schooner  was  running  "  upon  the  navigable  waters  of  the 
State,"  and  as  the  State  has  no  navigable  waters  for  schooners 
to  run,  except  "rivers"  the  court  will  construe  the  word 
waters  to  mean  rivers. 

The  statute  should  not  be  construed  strictly  in  reference  to 
this  remedy.  The  law  on  the  subject  is  briefly  this  :  In  1845, 
Judge  Story  framed  an  act,  which  was  passed  by  congress  on 
the  26th  of  February  of  that  year,  purporting  to  be  an  act  to 
extend  the  admiralty  jurisdiction  on  the  great  lakes.  In  this 
statute,  the  jurisdiction  of  the  admiralty  courts  is  not  made 
exclusive,  but  is  expressly  made  concurrent  with  "  such  reme- 
dies as  may  be  given  by  State  laws,  where  such  steamer  or 
vessel  is  employed."     5  U.  S.  Statutes  at  Large,  726. 

Therefore,  the  State  of  Illinois  is  left  at  liberty,  so  far  as 
concerns  vessels  navigating  her  waters,  or  bordering  upon 
them,  navigable  from  the  lakes,  to  adopt  such  remedies  as  may 
be  concurrent  with  those  possessed  by  the  admiralty  over  such 
waters.     The  Iline  v.  Trevor,  4  Wallace,  556. 

The  next  objection  is,  that  the  plaintiff's  cause  of  action  fails 
to  show  such  a  claim  against  said  vessel,  as  provided  for  in 
this  statute. 

The  claim  is,  that  he  received  an  injury  from  said  craft, 
"  while  a  hand  on  such  craft,  at  the  time  of  such  injury."  This 
is  the  language  of  the  statute,  but  it  is  contended  that  it  is 
alleged  by  the  plaintiff  that  such  injury  inflicted  by  said  craft 
was  in  consequence  of  the  negligence  of  the  owners,  &c,  and 
that  the  act  provides  a  remedy  for  injuries  by  the  vessel,  officers 
or  crew,  but  not  for  injuries  done  or  committed  by  owners. 

The  Supreme  Court  of  the  United  States  answered  this 
proposition  in  the  case  of  the  brig  James  Gray,  21  How.  194, 
and  re-affirmed  in  24  How.  123,  and  2  Wall.  556  and  59. 

It  is  true,  says  the  court,  that  the  res,  or  thing  which  struck 
the  James  Gray,  did  the  damage.     But  the  mere  fact  that  one 
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vessel  strikes  and  damages  another,  does  not,  of  itself,  make 
her  liable  for  the  injury  ;  the  collision  must,  in  some  way,  be 
occasioned  by  her  fault.  A  ship,  properly  secured,  may,  by 
the  violence  of  the  storm,  be  driven  from  her  moorings  and 
forced  against  another  vessel,  in  spite  of  her  efforts  to  avoid  it. 
Yet  she  certainly  would  not  be  liable  for  damages  which  it  was 
not  in  her  power  to  prevent. 

Now,  as  a  vessel  could  make  no  efforts  herself,  but  only 
those  in  command  of  her,  it  must  always  necessarily  be  alleged 
that  the  injury  occurred  through  human  fault  or  unskillful- 
ness. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  important  question  presented  by  this  record  is  one  of 
jurisdiction.  Did  the  plaintiff,  by  his  affidavit,  bring  himself 
within  the  provisions  of  the  act  of  February  16, 1857,  entitled, 
"  Liability  of  Vessels  "  %     Scates'  Comp.  789. 

Appellant's  counsel  contends  that  the  class  of  vessels  and 
boats  against  which  the  statute  provides  this  summary  remedy, 
consists  only  of  such  as  are  navigating  "the  rivers"  within 
and  bordering  on  this  State,  while  the  affidavit  states  only  that 
the  vessel  was  navigating  the  "  waters  "  within  and  bordering 
thereon. 

It  is  an  admitted  principle  that  a  party  claiming  a  benefit 
or  a  remedy  given  by  statute,  must  bring  himself,  by  proper 
averments  and  pleadings,  within  its  provisions. 

The  act  above  cited  is  "  an  act  to  amend  chapter  102  Revised 
Statutes,  entitled,  '  Steamboats,' "  by  the  first  section  of  which 
it  is  provided  that  owners  of  steamboats  navigating  the  Mis- 
sissippi, Ohio,  "Wabash,  Illinois,  and  other  rivers  and  lakes 
within  the  jurisdiction  of  this  State,  shall  have  a  competent 
master,  officers  and  crew  on  board,  and  to  have  a  substantial 
and  sufficient  engine,  boilers  or  boiler,  and  to  have  the  same 
at  all  times  in  good  and  safe  order  and  condition,  and  have  the 
vessel  supplied  with  all  necessary  boats,  tackle  and  furniture, 
and  in  every  respect  seaworthy. 
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The  act  of  1857,  by  its  first  section,  provides  that  steam- 
boats and  other  water  craft  navigating  the  rivers  within  or 
pordering  upon  this  State,  shall  be  liable  for  debts  contracted 
on  account  thereof  by  the  master,  &c.  for  materials,  supplies, 
or  labor  in  building,  repairing,  furnishing  or  equipping  the 
same,  or  due  for  wharfage,  and  also  for  damage  arising  out  of 
any  contract  for  the  transportation  of  goods  or  persons,  or  for 
injuries  done  to  persons  or  property  by  such  craft,  or  for  any 
damage  or  injury  done  by  the  captain,  or  mate,  or  other  officer 
thereof,  or  by  any  person  under  the  order  or  sanction  of  either 
of  them,  to  any  person  who  may  be  a  passenger  or  hand  on 
such  steamboat  or  other  water  craft,  at  the  time  of  the  inflic- 
tion of  such  damage  or  injury. 

The  second  section  provides  that  any  person  having  such 
demand  may  proceed  against  the  owner  or  owners,  or  master 
of  such  craft,  or  against  the  craft  itself. 

Section  three  provides,  when  suits  shall  be  commenced 
against  the  craft,  the  plaintiff  shall  file  his  praecipe  to  that  effect, 
naming  such  craft,  if  she  have  a  name,  and  with  it  a  bill  of 
particulars  of  his  demand,  verified  on  his  own  affidavit,  or  that 
of  his  agent  or  attorney,  or  other  credible  person. 

Section  four  provides  for  issuing  a  warrant  by  the  clerk, 
returnable  as  other  writs,  directing  the  seizure  of  such  craft, 
by  name  or  description,  or  such  part  of  her  apparel  or  furni- 
ture, as  may  be  necessary  to  satisfy  the  demand,  and  to  detain 
the  same  until  discharged  by  due  course  of  law. 

The  fifth  section  provides  for  bonding  the  vessel  by  the  own- 
ers. The  sixth  provides  that  the  pleadings  and  other  proceed- 
ings shall  be  as  in  other  cases  of  process  served  and  returned. 

Section  eleven  provides  that  the  act  shall  be  so  construed  as 
to  authorize  and  enable  any  person  or  persons  to  bring  the 
action  against  the  water  craft,  notwithstanding  the  cause  of 
action  may  have  accrued  beyond  or  out  of  the  limits  or  juris- 
diction of  this  State,  and  although  such  water  craft  may  not 
have  been  at  the  time  such  cause  of  action  accrued  navigating 
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the  waters  within  or  bordering  upon  this  State.  Session  Laws, 
1857,  pp.  105,  107. 

These  statutes,  the  last  being  amendatory  of  the  first  named, 
must  be  considered  together.  They  were  designed  to  embrace 
vessels  engaged  in  domestic  navigation  only — such  vessels  or 
craft  as  should  be  employed  on  our  navigable  waters.  The 
counsel  for  appellee  are  surely  mistaken  when  they  say  this 
State  has  no  other  waters  naturally  navigable  within  its  terri- 
tory, except  rivers.  By  the  act  of  Congress  prescribing  the 
boundaries  of  this  State,  and  by  the  constitution  of  the  State 
conformable  thereto,  it  will  be  perceived  no  inconsiderable  por- 
tion of  Lake  Michigan  is  within  our  territorial  limits.  The 
maps  do  not  show  it,  yet  the  fact  is  nevertheless  so,  that  so 
much  of  the  lake  as  is  included  by  lines,  one  running  north 
from  the  point  where  our  eastern  boundary  strikes  the  south- 
ern bend  of  the  lake  to  a  point  in  the  middle  of  the  lake,  in 
north  latitude  42  degrees  30  minutes,  and  thence  west  along 
that  parallel,  is  undeniably  within  our  limits.  It  is  true,  no 
portion  of  this  vast  body  of  water  has  been  assigned  to  the 
counties  bordering  upon  it,  or  received  in  any  manner  the 
attention  of  the  legislature,  yet  it  is,  nevertheless,  a  portion  of 
the  navigable  waters  of  this  State  and  of  our  territory. 

The  language  of  the  affidavit  is,  that  the  vessel,  at  the  time 
of  the  injury,  was  running  upon  the  navigable  waters  within 
and  bordering  upon  this  State.  The  objection  is,  that  it  should 
have  alleged  that  the  vessel  was  employed  in  navigating  the 
rivers  within  or  bordering  upon  this  State. 

When  the  purpose  and  object  of  the  acts  in  question  are' 
considered,  the  terms,  rivers  and  navigable  waters,  must  be 
regarded  as  synonymous.  The  object  of  the  statutes  being  to 
give  a  summary  remedy  against  vessels  employed  in  domestic 
navigation  on  the  navigable  waters  of  this  State,  the  object  is 
attained  by  applying  them  to  any  navigable  water,  be  it  lake 
or  river,  and  there  is  the  same  necessity  of  applying  them  to 
vessels  navigating  the  lake,  as  exists  for  their  application  to 
rivers,  a  portion  of  the  former  and  the  whole  of  the  latter  being 
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within  our  territorial  jurisdiction.  Tins,  we  think,  is  made 
quite  apparent  from  the  language  of  the  eleventh  section  which 
we  have  quoted.  The  intent  of  that  act  was  to  afford  a  remedy 
and  to  embrace  vessels  other  than  steamboats  not  included  in 
the  original  act  of  1845,  and  it  is  no  forced  construction  of  the 
words  used  in  the  act  of  1857  to  embrace  within  them  vessels 
and  craft  engaged  in  navigating,  not  only  the  rivers,  but  the 
waters  within  our  jurisdiction. 

The  affidavit,  we  think,  shows  enough  to  give  jurisdiction, 
and  to  bring  the  case  within  the  act  of  1857.  On  the  general 
subject  of  jurisdiction,  we  have  expressed  our  opinion  fully  in 
Williamson  v.  Hogan,  46  111.  504,  and  desire  to  add  nothing 
thereto. 

Another  point  made  by  appellant's  counsel  is,  conceding  the 
jurisdiction,  the  act  does  not  cover  the  injury  of  which  com- 
plaint is  made ;  that  while  the  act  provides  a  remedy  for 
injuries  done  to  persons  by  the  vessel  or  craft,  the  declaration 
alleges  the  injury  was  caused  by  the  negligence  of  the  owners 
of  the  vessel. 

This  point  is  not  much  elaborated.  "While  the  statute  speaks 
of  injuries  done  by  the  vessel  or  craft,  the  bearing  and  spirit 
of  that  provision  most  clearly  is,  as  inanimate  things  have  no 
will  to  direct  them,  but  must  be  controlled  by  intellect,  such 
vessel  or  craft  assumes  the  personalty  of  the  owners,  who  have 
control  over  all,  vessel,  crew  and  officers.  It  follows,  there- 
fore, that,  for  an  injury  done  by  a  vessel,  the  owners  must  be 
responsible.  Like  a  railroad  corporation,  they  are  construc- 
tively present  at  all  times,  in  the  persons  of  their  agents,  and 
are  held  liable,  in  all  courts,  for  their  negligence  from  which 
an  injury  results  to  another.  It  is  well  settled  a  master  is 
responsible  to  his  servant  for  injuries  received  by  him  from 
defects  in  the  structures  or  machinery  about  which  the  services 
were  rendered,  which  defects  the  master  knew,  or  ought  to  have 
known.  Chicago  and  Northwestern  Railroad  Co.  v.  Swett, 
Adm.  45  111.  197.  Other  cases  to  the  same  effect  might  be 
cited,  but  it  is  unnecessary. 
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The  remaining  point  is,  that  there  was  a  total  failure  of 
evidence  to  support  the  action. 

We  think  the  proof  is  ample  on  this  point.  That  the  rigging 
of  the  vessel  was  rotten,  and  had  been  so  for  some  time,  was 
known  to  the  owners..  The  captain,  representing  them,  was 
told  so  more  than  once,  and  that  this  particular  rope  was 
frayed  and  in  a  damaged  condition,  was  also  well  known. 
Its  condition  could  be  seen,  and  the  safety  of  the  crew  demanded 
attention  to  it.  Catting  an  anchor  requires  force,  and  the 
mechanical  means  by  which  it  is  obtained  should  be  sound  and 
free  from  defects.  That  this  pennant  was  not,  is  clearly  shown. 
It  is  no  hardship  upon  owners  of  a  vessel  to  require  them  to 
have  all  mechanical  as  well  as  human  agencies  employed  by 
them,  trustworthy.  If  they  fail  in  this,  they  cannot  expect  a 
favorable  verdict  in  an  action  against  them,  founded  upon 
their  negligence. 

The  instructions,  being  substantially  in  accordance  with  the 
views  herein  expressed,  were  correct.  There  being  no  error 
in  the  record,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Lewis  Kenton 

v. 

Philip  Shreck  et  ah 


1.  Appearance — as  to  several  defendants,  generally.  In  actions  where 
there  are  several  defendants,  an  appearance  by  an  attorney  for  the  defend- 
ants generally,  must  be  construed  as  an  appearance  for  all. 

2.  Same  —  denial  of  authority  of  attorney  to  enter  an  appearance. 
Whatever  the  true  rule  may  be  in  regard  to  the  question,  to  what  extent, 
for  what  purposes,  and  under  what  circumstances,  a  party  for  whom  an 
appearance  to  a  suit  has  been  entered,  can  deny  the  authority  of  the  attor- 
ney and  ask  relief  from  the  court,  the  claim  to  do  so  is  viewed  with  great 
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disfavor  by  courts  whenever  innocent  third  parties  have  acquired  rights 
under  the  judgment  or  decree. 

3.  Same — to  let  a  party  in  to  redeem.  In  this  case,  a  party  became  the 
purchaser  of  a  tract  of  land  under  an  execution  sale,  subject  to  a  mortgage. 
Fourteen  months  and  a  half  after  the  purchase,  a  bill  was  filed  to  foreclose 
the  mortgage.  The  purchaser  was  made  one  of  the  parties  defendant  to  the 
bill,  but  was  not  served  with  process.  The  appearance,  however,  of  the 
defendants,  was  entered,  generally.  A  decree  of  foreclosure  was  pronounced 
and  the  property  was  sold,  the  mortgagee  becoming  the  purchaser.  The  pur- 
chaser under  the  execution  took  no  steps  to  redeem,  or  set  aside  the  decree, 
not  even  procuring  a  sheriff's  deed  on  his  certificate  of  purchase,  though 
the  evidence  showed  he  was  aware  of  the  foreclosure,  but  some  six  years 
afterward,  sold  his  certificate  of  purchase  to  the  complainant,  who  obtained 
a  sheriff's  deed  and  filed  his  bill  for  redemption.  The  land,  in  the  mean- 
time, was  constantly  occupied  under  the  foreclosure  title,  and  several  times 
changed  hands,  and,  at  the  time  of  the  purchase  of  the  certificate  by  the 
complainant,  was  occupied  by  the  defendant :  Held,  for  the  purpose  of 
allowing  a  redemption  under  such  circumstances,  evidence  could  not  be 
received  impeaching  the  authority  of  the  attorneys  in  entering  the  appear- 
ance of  the  purchaser  under  the  execution,  in  the  foreclosure  suit ;  that  it 
was  the  duty  of  such  purchaser,  if  he  wished  to  redeem,  to  have  come  for- 
ward within  a  reasonable  time,  and  asked  the  decree  of  foreclosure  to  be 
opened  as  to  him,  and  that  the  complainant's  equities  were  no  stronger  than 
those  of  the  execution  purchaser  would  be  if  he  were  complainant,  being 
chargeable  with  notice  of  all  the  facts  with  which  such  purchaser  would  be 
chargeable. 

4.  Right  of  redemption — its  general  character.  The  right  of  a  mort- 
gagor, or  his  grantees,  to  redeem,  after  condition  broken,  is  a  purely  equi- 
table right,  the  creation  of  courts  of  chancery.  It  is  a  right  which  can  be 
asserted  only  in  a  court  of  equity,  and  when  its  assertion  would  be  plainly 
inequitable  that  court  will  withhold  its  aid. 

5.  Same — effect  of  foreclosure  upon  subsequent  incumbrancers,  not  made 
parties.  In  this  State,  when  the  foreclosure  is  by  scire  facias,  subsequent 
incumbrancers  are  cut  off,  though  not  made  direct  parties  to  the  proceeding. 

6.  When  the  foreclosure  is  by  bill  in  chancery,  they  are  not  absolutely 
barred  unless  made  parties,  but  they  can  not  be  permitted  to  assert  their 
equity  of  redemption  against  an  equity  still  stronger. 

Appeal  from  the  Circuit  Court  of  Mercer  county  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion. 
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Messrs.  J.  R.  &  I.  N.  Bassett,  for  the  appellant. 

Messrs.  Frost  &  Tunnicliff  and  Mr.  J.  C.  Pepper,  for  the 
appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

At  the  September  term,  1859,  of  the  circuit  court  of  Mercer 
county,  six  different  judgments  were  rendered  against  one 
Smiley  S.  Keiser,  one  of  which  was  in  favor  of  Samuel  C. 
Donaldson.  Executions  were  taken  out  on  all  the  judgments, 
and  several  tracts  of  land  were  sold  thereunder,  on  the  fifth 
of  November,  among  which  was  the  tract  in  controversy  in 
this  case.  It  was  struck  off  to  Elias  Willits,  one  of  Donald- 
son's attorneys,  who  does  not  appear  to  have  paid  any  money 
on  the  purchase,  but  undoubtedly  bid  it  in  as  such  attorney, 
and  for  the  benefit  of  his  client.  The  land  was,  at  the  date 
when  these  judgments  were  rendered,  subject  to  a  mortgage 
in  favor  of  William  McCartney,  who,  on  the  twenty-first  of 
January,  1861,  fourteen  and  a  half  months  after  the  sale  to 
"Willits,  filed  a  bill  to  foreclose,  making  Donaldson  one  of  the 
defendants.  There  was  no  service  on  Donaldson,  but  the  firm 
of  attorneys  to  which  Willits  belonged  appeared  for  the 
defendants  generally,  and  moved  to  dismiss  the  bill.  On  fhe 
authority  of  Kerr  v.  Sioallow,  33  111.  380  ;  Flake  v.  Carson,  ib. 
518,  and  Sullivan  v.  Sullivan,  42  ib.  316,  this  must  be  construed 
as  an  appearance  for  all  the  defendants.  A  decree  of  foreclosure 
was  pronounced  at  the  April  term,  and,  on  the  seventeenth  of 
September,  1861,  a  sale  was  had,  and  the  land  was  bid  in  by 
McCartney  for  the  amount  of  his  decree.  Before  the  filing  of 
the  present  bill,  the  land  was  several  times  sold,  and  consid- 
erable improvements  were  made  thereon.  Sometime  in  the 
year  1867,  Kenyon,  the  appellant,  bought  from  Donaldson  his 
interest  in  the  certificate  of  purchase  held  by  his  attorney, 
Willits,  and  the  certificate  having  been  assigned  to  him,  the 
sheriff,   on  the  thirty-first  of  October,   1867,  made  a  deed  to 
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said  Kenyon,  who,  in  the  preceding  month  of  September,  had 
filed  this  bill  to  redeem. 

It  is  urged  by  counsel  for  appellant,  that  there  was  no 
appearance  by  Donaldson  to  the  foreclosure  suit,  and  that,  if 
there  was,  it  was  without  authority.  The  first  point  has  already 
been  disposed  of  by  the  authorities  cited.  As  to  the  second, 
admitting  the  attorneys  had  no  authority  to  enter  his  appear- 
ance, the  question  remains,  whether  the  complainant  can  urge 
such  absence  of  authority  as  a  foundation  for  his  right  to 
redeem  in  the  present  proceeding. 

We  do  not  propose  to  consider,  in  this  case,  the  disputed 
question,  to  what  extent,  for  what  purposes,  and  under  what 
circumstances,  a  party  for  whom  an  appearance  to  a  suit  has 
been  entered,  can  deny  the  authority  of  the  attorney,  and  ask 
relief  from  the  court.  It  is  sufficient  to  say  that  the  claim  to  do 
this  is  viewed  with  great  disfavor  by  courts,  whenever  inno- 
cent third  parties  have  acquired  rights  under  the  judgment 
or  decree,  and  that  the  facts  disclosed  by  the  present  record 
are  inconsistent  with  the  assertion  of  this  claim.  Am.  Ins. 
Co.  v.  Oakley,  9  Paige,  498 ;  Denton  v.  JVoyes,  6  Johns.  300. 

As  already  stated,  the  sale  under  the  decree  of  foreclosure 
was  made  in  September,  1 861.  From  that  time  to  the  filing 
of  this  bill,  a  period  of  six  years,  the  land  was  constantly 
occupied  under  the  foreclosure  title,  and  several  times  changed 
hands.  It  was,  of  course,  bought  upon  the  faith  of  a  public 
record  of  the  circuit  court,  showing  that  Donaldson  and  all 
persons  claiming  under  him  were  cut  off  from  the  privilege  of 
redeeming.  Donaldson  himself  was  aware  of  the  foreclosure, 
having  been  informed  of  it  by  his  attorneys,  as  appears  from 
the  evidence,  soon  after  the  decree  and  sale.  That  he  acqui- 
esced in  it  is  shown,  not  only  by  the  fact  that  he  took  no  steps 
for  the  purpose  of  setting  it  aside,  or  of  redeeming,  but  he 
never  even  took  out  a  sheriff's  deed  on  his  certificate  of  pur- 
chase at  the  sheriff's  sale,  and  it  was  not  until  October,  1867, 
that  the  deed  was  made.     When  the  complainant,  Kenyon, 
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bought  from  Donaldson,  the  land  was  occupied  by  the  defend 
ant,  and  Kenyon  is  chargeable  with  notice  of  all  the  facts  we 
have  stated.  His  equities  are  no  stronger  than  those  of  Don- 
aldson would  be  if  he  were  complainant. 

It  is  to  be  remembered  that  the  right  of  a  mortgagor,  or  his 
grantees,  to  redeem,  after  condition  broken,  is  a  purely  equit- 
able right,  the  creation  of  courts  of  chancery.  It  is  a  right 
which  can  be  asserted  only  in  a  court  of  equity,  and  when  its 
assertion  would  be  plainly  inequitable,  that  court  wrill  withhold 
its  aid.  In  this  State,  when  the  foreclosure  is  by  scire  .facias, 
subsequent  incumbrancers  are  cut  off,  though  not  made  direct 
parties  to  the  proceeding.  When  the  foreclosure  is  by  bill  in 
chancery,  they  are  not  absolutely  barred,  unless  made  parties, 
but  they  can  not  be  permitted  to  assert  their  equity  of  redemp- 
tion against  an  equity  still  stronger.  In  the  present  case,  if 
Donaldson's  appearance  had  not  been  entered  in  the  foreclos- 
ure suit,  he,  or  his  assignee,  would  doubtless  be  entitled  to 
redeem.  But  his  appearance  was  entered,  and  a  decree  was 
pronounced,  cutting  off  his  rights,  and  on  the  faith  of  that 
decree,  the  defendant  has  bought  and  improved.  The  defend- 
ant's equities  are  therefore  very  strong,  and,  in  our  opinion, 
the  equity  of  redemption  sought  to  be  asserted,  under  such 
circumstances  and  after  such  a  lapse  of  time,  is  not  of  a  char- 
acter to  require  us  to  permit  the  effect  of  a  judicial  record'  to 
be  destroyed  by  proof  that  Donaldson's  appearance  was  entered 
without  authority,  and  thereby  destroy  the  title  of  the  pur- 
chaser. It  is  not  like  a  case  where  a  fraudulent  judgment  is 
sought  to  be  enforced  against  a  party  whose  appearance  has 
been  entered  without  authority.  Nothing  is  claimed  from 
Donaldson  under  the  decree,  and  we  merely  hold  that  if  he 
desired  to  redeem,  he  should  have  come  forward,  within  a 
reasonable  time,  and  asked  the  decree  of  foreclosure  to  be 
opened  as  to  him.  But  he  does  nothing  for  six  years,  when 
the  complainant  buys  his  claim,  and  commences  this  proceed- 
ing. We  can  not,  for  the  purpose  of  allowing  a  redemption 
under  such  circumstances,  receive  evidence  impeaching  the 
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authority  of  Donaldson's  attorneys  in  order  to  destroy  the 
validity  of  the  record  of  foreclosure. 
The  decree  must  be  affirmed. 

Decree  affirmed. 


Elias  Nixon 

v. 

Gordis  R.  Cobleigh. 


1.  Evidence — certified  copy  of  deed — proper  foundation  for  the  same — 
under  the  statute.  In  an  action  of  ejectment,  the  plaintiff  swore  "  that  he 
did  not  have  the  deed  in  his  possession ;  that  he  did  not  know  where  it  was 
and  had  not  made  search  for  it :"  Held,  that  this  proof  established  either 
alternative  presented  under  the  statute — loss,  or  want  of  power  over  the 
instrument — and  was  sufficient,  as  a  foundation  for  reading  in  evidence  a 
certified  copy  from  the  record. 

2.  Same — design  of  the  statute — to  modify  the  common  law  rule.  The 
express  object  of  our  statute,  was  to  modify  the  strictness  of  the  common 
law  rule,  as  to  the  admission  of  certified  copies  of  lost  instruments,  and  to 
give  it  a  rigid  construction,  would  virtually  defeat  the  design  of  the  legisla- 
ture. 

3.  Same — secondary — to  prove  contents  of  a  lost  deed.  And  when,  in  such 
case,  a  party  offered  in  evidence  a  certified  copy  of  a  deed,  which  appeared  to 
have  been  signed  by  "  James  H.  Turrill,"  instead  of  "Samuel  H.  Turrill," 
it  was  competent  for  him  to  show  by  extrinsic  evidence,  that  the  deed  was 
in  fact  executed  by  Samuel  H,  and  that  the  error  occurring  in  the  christian 
name  in  the  copy,  was  the  mistake  of  the  recorder  in  transcribing  the  origi- 
nal upon  the  records. 

4.  The  right  of  a  party  to  prove  the  contents  of  a  lost  deed,  can  not  be 
questioned ;  and  had  the  original  deed  been  produced,  signed  as  this  pur- 
ports to  have  been,  it  would  be  proper  to  show  by  parol  evidence,  that  he 
executed  it  by  the  name  of  "James"  instead  of  "Samuel,"  his  true  name. 

5.  And  in  such  case,  an  objection  to  the  introduction  in  evidence  of  a 
trust  deed,  that  there  is  not  sufficient  proof  that  notice  of  the  sale  had  been 
given  as  required  by  the  deed,  is  unavailing,  it  appearing  from  recitals  in  the 
deed,  that  the  notice  required  had  been  given,  and  that  the  sale  was  made 
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at  the  time  and  place  named  in  the  notice,  which  was  at  the  door  of  the 
court  house  in  the  city  of  Pekin.  Although  neither  the  date  of  the  notice, 
nor  the  name  of  the  newspaper  is  given  in  the  deed,  it  recites  that  due 
notice  was  given,  and  that  the  trustee  duly  advertised  the  premises,  and 
these  recitals,  as  to  strangers  and  third  persons,  are  sufficient. 

6.  And  the  objection,  that  the  sale  was  voidable  because  the  deed  declared 
that  the  property  should  be  sold  on  the  'premises,  and  it  was  sold  at  the 
court  house  door  is  one,  which  can  not  be  raised  by  a  party  who  is  a  stran- 
ger to  the  deed  and  for  whose  benefit  the  mode  of  sale  was  not  inserted. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Mr.  W.  Don  Matts,  and  Messrs.  Cooper  &  Moss,  for  the 
appellant. 

Mr.  B.  S.  Prettyman,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellee  in  the 
Tazewell  circuit  court,  against  appellant,  to  recover  certain  lots 
in  the  city  of  Pekin.  Appellee  derived  title  from  the  gen- 
eral government  through  a  number  of  mesne     conveyances. 

On  the  trial  in  the  court  below,  appellee  read  in  evidence 
copies  of  several  deeds  in  his  chain  of  title,  duly  certified  by 
the  recorder. 

It  is  first  urged  that  the  court  erred  in  admitting  these  copies, 
for  the  reason  that  sufficient  proof  of  the  loss  of  the  originals 
was  not  made.  By  section  thirty-eight,  of  chapter  entitled  "Con- 
veyances "  (Gross'  Comp.)  it  is  enacted,  that  if  any  party,  his 
agent  or  attorney,  shall,  in  open  court,  swear  that  the  original 
deed,  conveyance  or  other  writing  required  to  be  recorded, 
and  has  been  properly  acknowledged  and  recorded,  is  lost, 
or  not  in  the  power  of  the  party  wishing  to  use  the  same  on 
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the  trial,  the  record  of  such  deed,  or  a  transcript  thereof,  certi- 
fied by  the  recorder,  may  be  read  in  evidence.  Appellee  swore 
that  he  did  not  have  the  deed  in  his  possession  ;  that  he  did 
not  know  where  it  was,  and  had  not  made  search  for  it.  He 
made  the  same  oath  in  reference  to  each  copy  before  it  was 
read  in  evidence.  While  this  oath  is  not  in  the  language  of 
the  statute,  in  failing  to  state  the  deeds  were  not  in  his  power, 
it  is  substantially  the  same. 

He  swears  that  the  deeds  are  not  in  his  possession,  and 
that  he  does  not  know  where  they  are,  and  if  that  is  true,  we 
foil  to  perceive  how  they  were  in  his  power,  and  the  statute 
presents  either  alternative— loss,  or  want  of  power  over  the 
instrument. 

This  statute  was  designed  to  modify  the  strictness  of  the  com- 
mon law  rule,  as  to  the  admission  of  certified  copies  of  such 
instruments.  Before  the  passage  of  this  statute,  the  party 
would  have  been  required  to  make  strict  proof  of  diligent 
search,  in  all  places  where  the  instrument  was  likely  to  be 
found,  before  the  copy  could  have  been  admitted.  And  the 
statute  having  been  adopted  to  dispense  with  such  strictness, 
it  would  be  manifestly  erroneous  to  give  it  so  rigid  a  construc- 
tion as  to  defeat  the  design  of  the  legislature. 

It  is  urged,  that  the  court  below  erred,  in  permitting  appellee 
to  prove  the  contents  of  the  deed,  from  Turrill  and  Haven  to 
Charles  Haven.  On  producing  the  certified  copy  of  the  deed 
it  appears  to  have  been  signed  by  James  H.  Turrill,  instead 
of  Samuel  H.  Turrill.  The  clerk  entitled  the  deed  "  Samuel 
H.  Turrill  and  Aaron  Haven  to  Charles  Haven,"  and  in  the 
copy  certified  by  the  recorder,  they  are  described  as  the  parties 
of  the  first  part,  but  it  purports  to  be  signed  by  James  H.  Tur- 
rill. These  facts  are  sufficient  to  create  a  belief  that  it  was 
signed  by  Samuel  H,  but  not  of  themselves  strong  enough  to 
overcome  the  legal  presumption,  that  it  was  signed  as  it  pur- 
ports to  have  been.  But  Aaron  Haven,  who  was  a  partner  or 
joint  owner  of  the  property,  and  jointly  executed  the  deed, 
swears  that  it  was  in  fact  signed  by  Charles  H.  Turrill  and 


390  Nixon  v.  Cobleigh.  [Sept.  T., 

Opinion  of  the  Court. 

not  by  James.  This  renders  it  morally  certain  that  the  recorder 
made  a  mistake  in  transcribing  the  original  upon  his  records. 

There  can  be  no  question  of  the  right  of  a  party  to  prove 
the  contents  of  a  lost  deed.  Nor  is  there  any  doubt  that,  had 
the  original  been  produced,  executed  as  this  purports  to  have 
been,  and  acknowledged  by  Samuel  as  this  from  the  copy 
purports  to  have  been,  it  could  be  proved  he  executed 
the  deed  by  the  name  of  James  instead  of  Samuel,  his  true 
name.  We  therefore  can  see  no  reason  why  it  could  not  be 
proved  by  a  person  who  knew  how  the  deed  wTas,  in  fact, 
signed,  that  it  was  by  the  name  of  Samuel  H.  Turrill. 

It  is  again  urged  that  the  deed  executed  by  Hooper  to  Tur- 
rill and  Haven,  should  not  have  been  introduced  in  evidence, 
for  the  want  of  proof  that  the  notice  of  the  sale  had  been 
given  as  required  by  the  trust  deed.  The  deed  itself  recites  that 
the  notice  required  had  been  given,  and  that  the  sale  was  made 
at  the  time  and  place  named  in  the  notice,  which  was  at  the 
door  of  the  court  house  in  the  city  of  Pekin.  The  deed  recites 
that  due  notice  was  given,  and  although  the  date  of  the  notice 
is  not  given  in  the  deed,  nor  is  the  name  of  the  newspaper, 
although  blanks  were  left  for  their  insertion,  the  recital  that 
the  trustee  duly  advertised  the  premises,  as  to  strangers,  and 
third  persons,  must  be  held  sufficient. 

It  is  also  urged  that,  as  the  trust  deed  declared  that  the 
property  should  be  sold  on  the  premises,  and  they  were  sold 
at  the  court  house  door,  that  the  sale  was  void.  When  Egan 
executed  and  delivered  the  trust  deed  to  Hooper,  he  thereby 
transferred  the  title  in  fee  to  him  upon  the  trusts  specified  in  the 
deed ;  and  had  Hooper  conveyed  without  any  notice,  and  on 
a  private  sale,  the  title  would  have  passed  to  the  grantee, 
although  subject  to  be  defeated  by  either  Egan  or  Turrill  and 
Haven.  Such  a  conveyance  would  not  have  been  void,  but 
only  voidable,  by  the  grantor  in  the  trust  deed,  or  the  persons 
to  secure  whose  debt  it  was  executed.  Not  being  void,  but  only 
voidable,  mere  strangers  can  not  be  heard  to  impeach  the  trans- 
action.    The  manner  in  which  the  sale  was  required  to  be 


1869.]  Huls  v.  Kimball.  391 

Syllabus. 

conducted,  was  inserted  for  the  protection  of  Egan  on  the  one 
part,  and  Tnrrill  and  Haven  on  the  other.  Had  they  filed  a 
bill  within  a  reasonable  time  to  avoid  this  conveyance,  then  a 
very  different  question  would  have  been  presented. 

We  are  aware,  however,  of  no  rule  of  law  that  permits  mere 
strangers  to  the  deed,  and  for  whose  benefit  the  mode  of  con- 
ducting the  sale  was  not  inserted,  to  raise  the  objection  ;  and 
so  far  as  this  record  discloses,  appellants  are  strangers  to  the 
entire  transaction,  and  hence  they  are  not  in  a  position  to  raise 
the  question  whether  a  proper  notice  was  given  or  the  sale 
made  at  the  proper  place.  The  previous  decisions  of  this 
court  in  which  the  objections  here  urged  were  held  valid, 
were  where  the  debtor  or  creditor  for  whose  security  the 
directions  as  to  the  manner  of  conducting  the  sale  were  inser- 
ted, were  the  parties  seeking  to  avoid  the  sale.  Hence  there 
is  a  distinction  between  them  and  the  case  at  bar. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


AZAEIAH  F.  HULS 

V. 

Fkancis  Kimball. 


1.  Secondary  evidence — of  contents  of  instrument — preliminary  po'oof. 
Proof  of  the  fact  that  a  mortgagee  surrendered  to  the  mortgagor  the  mort- 
gage given  to  secure  the  purchase  money  of  the  chattels  embraced  therein, 
under  an  agreement  that  the  property  should  be  returned,  after  proving 
that  such  a  mortgage  had  been  executed,  is  sufficient  to  let  in  parol  evidence 
of  the  contents  of  the  mortgage,  on  behalf  of  the  mortgagee,  in  a  suit 
between  him  and  a  third  person  concerning  the  title  to  the  mortgaged  pro- 
perty. 

2.  Same  —  by  whom  the  contents  may  be  proved.  When  secondary  evi- 
dence is  admissible  to  prove  the  contents  of  a  mortgage,  sucr  contents  may 
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be  proven  by  any  one  who  can  swear  he  knew  them.    The  mortgagee  is 
quite  as  competent  as  the  mortgagor  for  that  purpose. 

3.  And  it  is  sufficient  to  enable  a  witness  to  testify  to  the  contents  of  the 
instrument,  where  he  states  that  he  saw  it  signed,  had  it  in  his  possession 
more  than  a  year,  and  knew  its  contents,  without  stating  that  he  had  read  it. 

Appeal  from  the  Circuit  Court  of  Kane  county  ;  the  Hon. 
Silvanus  Wilcox,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Barry  &  Botsford,  for  the  appellant. 

An  original  paper  in  the  hands  of  a  person  who  can  not  be 
reached  by  process  of  the  court,  so  as  to  compel  its  production, 
may  be  proven  by  parol.  Ralph  v.  Brown,  3  Watts  &  Serg. 
395. 

A  party  is  not  compelled  to  take  a  dedimus  and  travel  out 
of  the  State  for  the  best  evidence,  but  may  introduce  the  best 
within  the  State.  Ford  v.  Rale,  1  Monr.  23 ;  Walker  v.  Crolle, 
8  B.  Mon.  11. 

Where  the  instrument  is  a  note  or  a  mortgage  surrendered 
up,  there  is  a  very  strong  probability,  if  not  an  actual  pre- 
sumption of  law,  that  it  was  destroyed,  and  this  probability 
of  destruction  is  so  strong  as  to  require  but  very  slight  cumu- 
lative evidence,  to  show  that  it  could  not  be  produced  on  the 
trial.  Snapp  v.  Pierce,  24  111.  156  ;  Bond  v.  Boot,  18  Johns. 
K.  60. 

Messrs.  Mayborne  &  Brown,  for  the  appellee,  on  the 
question  of  the  admissibility  of  secondary  evidence  to  prove 
the  contents  of  instruments,  cited  Blade  v.  Noland,  12  Wend. 
173;  2  Johns.  Cases,  488 ;  10  Johns.  K.  374;  3  Cowen,  303; 
3  Wend.  344. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trover,  for  a  clover-lmller  and  horse- 
power, tried  in  the  circuit  court  of  Kane  county,  and  a  verdict 
and  judgment  for  the  plaintiff.  To  reverse  this  judgment, 
the  defendant  brings  the  record  here,  by  appeal,  and  the  only, 
question  of  any  importance  made  on  the  record  is,  as  to  the 
ruling  of  the  court  in  refusing  secondary  evidence  of  the  exist- 
ence of  a  chattel  mortgage  upon  the  machine,  under  which 
defendant  claimed,  and  subject  to  which,  plaintiff  purchased 
his  interest. 

Appellee  insists  that  the  preliminary  proof,  to  let  in  second- 
ary evidence  of  the  contents  of  the  mortgage,  was  not  suffi- 
cient. 

The  execution  of  the  mortgage  was  proved  by  competent 
testimony.  It  was  given  by  one  Hinch  and  Cary  to  appellant, 
of  whom  they  purchased,  to  secure  the  payment  of  the  pur- 
chase money,  and  the  acknowledgment  was  duly  entered  on 
the  docket  of  the  proper  magistrate.  Cary  sold  his  interest  in 
the  machine  to  one  Button,  and  he  to  the  plaintiff.  After- 
wards, the  last  payment  being  due,  and  unpaid,  it  was  agreed 
between  Hinch  and  appellant,  that  appellant  should  surrender 
to  Hinch  the  notes  and  mortgage,  and  receive  back  the  ma- 
chine, it  then  being,  it  seems,  in  another  county,  and  under 
the  control  of  appellee.  The  note  due  and  the  mortgage  were 
given  up,  and  appellant  went  to  Kendall  county,  where  the 
machine  was,  and  without  the  knowledge  of  plaintiff  took  it 
back  to  Kane  county. 

In  order  to  get  in  evidence  about  the  mortgage,  appellant 
testified  that  Hinch  had  it  the  last  time  he  saw  it ;  that  he 
gave  it  up  with  the  last  note  due  to  him,  and  did  not  know 
where  they  were ;  that  he  did  not  have  them  in  his  possessr  n 
or  power  to  produce  on  the  trial ;  had  not  seen  Hinch  since 
the  suit  was  commenced  ;  after  it  was  commenced,  he  tried  to 
find  him ;  wrote  to  his  wife's  people  in  the  east,  but  they  did 
not  know  where  he  was  ;  learned  that  he  had  left  the  State  ; 
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went  to  Batavia,  and  made  inquiry  there ;  then  went  to  Cort- 
land, at  which  place  he  learned  he  had  shipped  his  goods  to 
DeWitt,  Iowa ;  wrote  letters  there,  and  found  he  was  there ; 
sued  out  a  dedimus jpotestatem,  which  was  returned  by  the  com- 
missioner, not  executed  ;  then  wrote  to  a  friend  there,  from 
whom  he  found  out  that  Hindi's  wife  had  died  there,  and 
he  had  left  the  place  and  gone  to  parts  unknown ;  had  written 
letters  without  results  ;  don't  know  where  he  now  lives  ;  has 
no  copy  of  the  mortgage ;  had  the  mortgage  in  his  possession 
over  one  year  ;  knew  what  conditions  were  in  it ;  was  present 
when  it  was  signed  ;  the  mortgage  and  note  were  given  up  to 
Hinch  on  condition  that  he,  appellant,  should  take  Hindi's 
interest  in  the  machine,  and  relieve  him  and  Cary  from  the 
note  and  mortgage,  which  was  done,  and  he  had  seen  neither 
since. 

The  court  held  this  preliminary  proof  insufficient. 

Appellee's  counsel  liken  it  to  the  case  of  Mariner  v.  Saun- 
ders, 5  Gilm.  113,  and  Rankin  v.  Crow,  19  111.  626.  In  Mari- 
ner's case,  the  question  was  on  lost  deeds  conveying  land ; 
one  of  the  deeds  was  made  to  one  Walters,  who  was  dead. 
The  court  said,  the  executor  of  Walters,  or  other  person  hav- 
ing the  custody  of  his  papers  since  his  death,  should  have  been 
examined,  which  had  not  been  done.  The  court  also  say,  that 
a  court  is  vested  with  a  certain  discretion,  depending  upon  the 
peculiar  circumstances  of  each  case  ;  and  if  the  least  suspicion 
of  fraud  or  design  can  be  gathered  from  any  part  of  the  testi- 
mony, the  court  can  not  be  too  strict. 

In  Kankin's  case,  the  controversy  was  also  about  a  lost  deed 
conveying  land,  and  the  rule  in  Mariner's  case  approved,  that 
every  reasonable  effort  must  be  made  by  the  party  claiming 
the  benefit  of  a  lost  deed,  to  produce  the  original. 

In  the  case  of  Snajpp  et  al.  v.  Peirce  et  at.  24  111.  156,  it 
was  said  by  this  court,  the  fact  that  a  bond  for  the  conveyance 
of  land  has  been  given  up  to  the  obligor  may  be  proved  by 
parol,  and  when  that  is  shown,  there  is  a  very  strong  proba- 
bility, if  not  an  actual  presumption  of  law,  that  the  bond  was 
destroyed  by  the  obligor. 
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We  are  disposed  to  liken  this  case  to  that  of  a  bond  so  deliv- 
ered up  to  the  obligor.  As  in  that  case,  the  bond  was  of  no 
further  use  ;  so  in  this,  the  mortgage  could  have  no  value,  and 
the  presumption  would  be  very  strong  the  mortgagor,  on  its 
delivery  to  him,  had  destroyed  it.  Proof  of  the  fact  that  it  was 
delivered  to  him,  was  sufficient,  after  proving  such  a  mortgage 
had  been  executed,  to  let  in  evidence  of  its  contents,  and  that 
by  any  one  who  could  swear  he  knew  the  contents  of  it.  It 
was  not  at  all  important  Hinch  should  testify  to  that.  The 
mortgagee  was  quite  as  competent.  It  is  said  appellant  did 
not  testify  he  had  read  the  mortgage,  but  he  did  testify  that 
he  saw  it  signed  ;  had  it  in  his  possession  more  than  one  year, 
and  knew  its  contents. 

But  appellee  contends  that  appellant,  when  he  took  the  prop- 
erty, did  not  claim  under  the  mortgage,  but  under  a  purchase 
from  Hinch.  The  parties  state  this  matter  differently.  There 
is  a  conflict  of  evidence  upon  this  point.  On  the  point  of 
sufficient  preliminary  proof,  we  are  satisfied  it  was  ample  to 
let  in  the  secondary  evidence. 

The  circuit  court  having  taken  a  different  view  of  the  matter, 
its  judgment  must  be  reversed  and  the  cause  remanded,  for 
further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Samuel  Fletcher  et  ah 

v. 

The  People  of  the  State  of  Illinois. 


1.  Parent  and  child — of  the  inhuman  treatment  of  a  child  by  a  parent. 
While  the  law  gives  parents  a  large  discretion  in  the  exercise  of  authority 
over  their  children,  yet  this  authority  must  be  exercised  within  the  bounds 
of  reason  and  humanity ;  and  if  the  parent  commits  wanton  and  needless 
cruelty  upon  his  child,  the  law  will  punish  him. 
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2.  So,  upon  an  indictment  of  a  parent  for  false  imprisonment  of  his  child, 
a  blind  and  helpless  boy,  in  a  cold  and  damp  cellar,  without  fire,  during  sev- 
eral days  in  mid- winter,  he  giving  as  an  excuse  therefor,  that  the  boy  was 
covered  with  vermin,  it  was  Md  that  such  treatment  of  a  child  by  his  parent 
was  wanton,  inhuman  and  needless  cruelty,  and  rendered  him  subject  to 
indictment  and  punishment. 


Writ  of  Error  to  the  Circuit  Court  of  Kane  county ;  the 
Hon.  Sylvanus  Wilcox,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Mayborne  &  Brown,  for  the  plaintiffs  in  error. 

Mr.  Washington  Bushnell,  Attorney  General,  and  Mr. 
Charles  J.  Metzner,  State's  Attorney,  for  the  people. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  against  Samuel  Fletcher  and  his 
wife,  Ledicia,  for  false  imprisonment  of  Samuel  Fletcher, 
junior,  the  son  of  Samuel,  senior,  and  step  son  of  Ledicia. 
The  defendants  were  found  guilty,  and  sentenced  to  pay  a 
fine  of  $300  each. 

The  instructions  gave  the  law  correctly  to  the  jury,  and  so 
far  as  relates  to  Samuel  Fletcher,  we  are  of  opinion  the 
evidence  sustains  the  verdict.  It  shows  the  wanton  imprison- 
ment, without  a  pretense  of  reasonable  cause,  of  a  blind  and 
helpless  boy,  in  a  cold  and  damp  cellar  without  lire,  during 
several  days  of  mid-winter.  The  boy  finally  escaped  and 
seems  to  have  been  taken  in  charge  by  the  town  authorities. 
The  only  excuse  given  by  the  father  to  one  of  the  witnesses 
who  remonstrated  with  him  was,  that  the  boy  was  covered 
with  vermin,  and  for  this  the  father  annointed  his  body  with 
kerosene.  If  the  boy  was  in  this  wretched  state,  it  must  have 
been  because  he  had  received  no  care  from  those  who  should 


1869.]  Underwood  v.  West.  397 

Syllabus. 

Lave  given  it.     In  view  of  his  blind  and  helpless  condition, 
the  case  altogether  is  one  of  shocking  inhumanity. 

Counsel  urge,  that  the  law  gives  parents  a  large  discre- 
tion in  the  exercise  of  authority  over  their  children.  This  is 
true,  but  this  authority  must  be  exercised  within  the  bounds 
of  reason  and  humanity.  If  the  parent  commits  wanton  and 
needless  cruelty  upon  his  child,  either  by  imprisonment  of  this 
character  or  by  inhuman  beating,  the  law  will  punish  him. 
Thus,  in  Johnson  v.  The  State,  2  Humphrey,  283,  the  court 
held  the  parents  subject  to  indictment,  because,  in  chastising 
their  child,  they  had  exceeded  the  bounds  of  reason,  and 
inflicted  a  barbarous  punishment.  It  would  be  monstrous  to 
hold  that  under  the  pretense  of  sustaining  parental  authority, 
children  must  be  left,  without  the  protection  of  the  law,  at  the 
mercy  of  depraved  men  or  women,  with  liberty  to  inflict  any 
species  of  barbarity  short  of  the  actual  taking  of  life. 

In  this  case,  however,  the  verdict  against  Ledicia  Fletcher 
was  wrong.  There  is  absolutely  no  evidence  whatever  against 
her.  As  to  her,  the  judgment  must  be  reversed.  As  to  Samuel 
Fletcher,  it  is  affirmed. 

A  similar  order  of  partial  reversal,  in  a  criminal  case  was 
entered  by  this  court  in  Vandermark  v.  The  People,  47  Ills. 
124. 

Reversed  in  part. 


Lester  Underwood 

v. 

George  H.  West. 


1.  Rescission  of  contracts — placing  the  parties  in  statu  quo.  Where 
parties  have  exchanged  lands,  and  one  of  them  seeks  to  rescind  the  contract, 
on  the  ground  of  fraud,  he  must  restore,  or  offer  to  restore,  to  the  other 
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party  the  property  received,  before  he.  can  properly  demand  a  return  of  that 
which  he  gave  in  exchange. 

2.  And  so,  where  the  party  seeking  to  rescind,  has  retained  the  posses- 
sion of  a  portion  of  the  lands  received  by  him  in  the  exchange,  he  will  not 
be  permitted  to  rescind  without  accounting  for  the  rents  and  profits. 

3.  Same — and  herein  of  a  purchaser  buying  in  an  outstanding  title.  A 
party  who  has  exchanged  lands  with  another,  and  agreed  to  pay  off  a  mort- 
gage to  a  third  person,  upon  the  lands  he  was  to  receive,  and  is  seeking  a 
rescission  in  a  court  of  equity,  upon  the  ground  of  fraud,  he  can  not  avoid 
the  rule  that  he  must  restore  to  the  other  party  that  which  he  received 
from  him,  by  permitting  a  foreclosure  of  such  mortgage,  and  buying  in  the 
title  under  the  foreclosure,  for  his  own  benefit.  Whatever  might  have  been 
his  right  to  purchase  in  the  outstanding  title  under  the  foreclosure,  had  he 
restored  the  property  to  the  other  party,  he  could  not  do  so  while  in  under 
his  purchase,  and  still  recover  back  the  property  he  gave  for  it. 

4.  Same — and  herein  of  giving  compensation  instead  of  rescinding — rights 
of  purchasers  pendente  lite.  In  this  case,  the  bill  filed  for  a  rescission  was 
dismissed  upon  a  hearing,  and  the  complainant  appealed.  He  had  not 
restored  the  lands  he  had  received  in  the  exchange,  but  continued  in  the 
possession  and  use  of  them.  Pending  the  appeal  a  third  person  purchased 
from  the  defendant  one  of  the  tracts  conveyed  to  him  by  the  complainant, 
for  a  valuable  consideration.  The  original  decree  of  dismissal  was  reversed 
on  the  appeal,  and  upon  a  second  hearing  below  the  defendant  brought  into 
court  the  amount  paid  by  the  complainant  to  secure  the  title  to  a  portion  of 
the  property  he  was  to  receive  in  the  exchange,  but  which  the  defendant  did 
not  own,  and,  in  reference  to  the  title  to  which  the  latter  had  made  fraudu- 
lent representations,  for  which  the  rescission  was  sought :  Held,  the  court 
properly  refused  to  decree  a  rescission  of  the  contract,  but  requiring  fche 
complainant  to  receive  the  money  tendered,  as  a  settlement  of  all  the  equities 
between  the  parties.  While  the  purchaser  pendente  lite  could  not  claim 
protection  'as  such,  yet  his  position  gave  force  to  the  fact  that  the  complain- 
ant had  not  offered  to  place  the  defendant  in  statu  quo,  and  equity  favors 
compensation,  when  the  law  permits  it  to  be  made. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  case  was  before  this  court  at  the  April  term,  1867,  and 
will  be  found  reported  in  43  111.  403,  where  a  full  statement 
of  the  case,  as  presented  at  that  time,  will  be  found.  The 
additional  facts  appearing  on  the  second  hearing  below  will  be 
found  in  the  opinion  of  the  court. 
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Mr.  D.  P.  Jones,  for  the  appellant. 

Mr.  B.  C.  Cook,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  cause  was  previously  before  this  court,  and  is  reported 
in  43  111.  403.  The  decree  was  then  reversed  and  the  cause 
remanded.  Before  another  hearing  in  the  court  below,  one 
Lewis  McEwen  interpleaded,  and  it  appears  that,  after 
the  dismissal  of  appellant's  bill  on  the  first  trial,  and  before 
the  case  was  previously  removed  to  this  court,  he  had  pur- 
chased the  eighty  acres  of  land  conveyed  by  appellant  to 
appellee ;  that  appellee  had  tendered  and  brought  into  court 
two  hundred  and  fifty  dollars,  the  price  appellant  had  paid  for 
lots  six  and  ten  on  a  purchase  thereof  from  another  person. 
On  the  hearing  in  the  court  below,  a  decree  was  rendered, 
refusing  the  relief  sought,  except  that  appellant  should  receive 
the  money  tendered,  and  recover  his  costs. 

It  also  appears  that  appellant  went  into  the  possession  of  the 
city  property  received  in  exchange  by  him,  and  that  he  has 
been  in  the  actual  occupancy  of  it  ever  since ;  that  he  had  not 
offered  to  restore  the  possession,  or  to  account  for  the  rents  or 
profits.  The  rule  of  law  applicable  to  such  cases  is,  that  the 
party  wishing  to  rescind  should  restore,  or  offer  to  restore,  to 
the  other  party  the  property  received  in  exchange  before  he 
can  demand  a  return  of  what  he  has  given  in  exchange. 

A  court  of  equity  would  not  permit  appellant  to  retain  the 
property  he  has  purchased,  for  a  period  of  years,  to  use  and 
occupy  it,  without  accounting  for  the  rents  or  profits,  and  still 
recover  back  the  property  given  in  exchange. 

He  should,  as  he  refused  to  accept  the  deed  from  West, 
have  surrendered  possession  of  the  Fox  River  House,  or  at 
least  offered  to  surrender  the  possession,  and  account  for  the 
rents  and  profits,  or  recoup  the '  damages  he  had  sustained 
by  the   failure  of  West  to  convey  all  the  lots  he  had  sold, 
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when  he  filed  his  bill.  He,  it  is  true,  refused  to  receive  the 
deed  from  "West,  because  it  failed  to  convey  all  of  the  lots 
embraced  in  the  agreement,  but  he  should,  in  addition,  have 
restored  the  possession  of  not  only  those,  but  the  others. 
This  was  necessary  to  render  the  rescission  complete.  He  had 
agreed  to  remove  the  mortgage  on  the  property  in  favor  of 
Delano.  Having  refused  to  receive  the  deed  of  West,  he 
bought  the  property  of  the  purchaser  under  a  foreclosure  of 
that  mortgage. 

Thus  it  appears  that  he  repudiated  the  exchange  of  the 
property,  retained  possession,  and  purchased  in  a  title  acquired 
by  the  foreclosure  of  a  mortgage  he  had  agreed  to  pay,  and 
attempted  to  get  back  the  title  to  the  land  he  had  conveyed 
to  West.  This  is  not  fair  or  just.  Had  he  restored  the  prop- 
erty to  West,  and  the  foreclosure  had  occurred,  it  may  be  that 
he  could  then  have  purchased  in  the  outstanding  title,  but  not 
while  he  was  in  under  his  purchase,  notwithstanding  he  had 
filed  a  bill  to  rescind  the  contract. 

Again,  McEwen  shows  that  he  was  a  purchaser  for  a  valua- 
ble consideration  paid  to  West  for  the  land.  It  is  true,  it 
was  while  the  appeal  was  pending,  but  he  seems  to  have  had 
no  actual  notice,  and  while  this  fact  would  not,  of  itself,  be 
sufficient  ground  to  refuse  the  relief  sought,  as  he  purchased 
pendente  lite,  still  it  lends  force  to  the  fact  that  appellant  failecl 
to  surrender  the  possession  of  the  property  received  in 
exchange.  Appellant  had  not  fully  rescinded,  and  hence 
McEwen  may  have  been  mislead,  seeing  him  still  retaining 
possession.  At  any  rate,  appellant  is  not  in  the  same  position 
to  insist  upon  McEwen  restoring  the  property  to  him,  as 
though  he  had  abandoned  the  property. 

When  relief  can  be  afforded  in  either  of  two  modes,  the 
court  may  choose  either  that  effects  complete  justice.  In  this 
case,  the  decree  of  the  court  below  has  chosen  that  by  which 
compensation  is  made  instead  of  a  rescission,  and  by  the  decree 
complete  justice  has  been  done.  Appellant  has  acquired  all 
the  property  for  which  he  contracted,  has  had  its  continuous 
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use,  and  it  has  cost  him  no  more  than  he  agreed  to  pay. 
By  it  West  has  received  the  land  in  exchange  for  the  prop- 
erty he  conveyed,  and  McEwen  has  suffered  no  loss.  Had 
appellant  fully  rescinded,  it  might  have  been  that  he  could 
have  enforced  a  re-conveyance  under  the  law,  notwithstanding 
courts  of  equity  favor  compensation,  when  the  law  permits  it 
to  be  made. 

As  to  the  question  of  costs,  that  is,  under  our  statute,  a 
matter  of  discretion  with  the  chancellor  trying  the  cause.  See 
section  15  of  the  chapter  entitled  "Costs"  (Gross'  comp.). 
This  decree  for  costs  was  rendered  on  a  hearing,  and  brings 
it  within  the  discretion  of  the  chancellor,  and  with  the  exer- 
cise of  that  discretion  we  are  not  inclined  to  interfere.  The 
decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Bridget   Lalor,  Administratrix,  etc. 
v. 
Chicago,  Burlington  <fc  Qulncy  Railroad  Company. 


1.  Master  and  servant — when  the  former  is  liable  for  injuries  to  the  lat- 
ter, occasioned  by  the  negligence  of  his  fellow  servants.  Where  a  person  in  the 
employment  of  another,  in  the  performance  of  a  specific  line  of  duty  only 
ordinarily  hazardous,  is  commanded  by  a  fellow  servant,  but  to  whom  he  is 
so  subordinate  that  he  is  compelled  to  obey  his  direction,  to  do  an  act  in  the 
same  general  service,  but  different  from  the  sphere  of  employment  in  which 
he  had  engaged  to  serve,  and  extra  hazardous  in  its  character,  and  in  respect 
to  which  the  servant  making  the  requirement  knew  he  was  unskilled  and 
inexperienced,  and  in  doing  the  same,  the  servant  so  directed  receives  inju- 
ries, occasioned  by  the  negligence  of  another  servant  employed  in  the  par- 
ticular line  of  service  in  which  the  act  was  being  done,  the  common  employer 
will  be  liable  to  the  servant  so  injured. 

2.  In  an  action  against  a  railroad  company,  to  recover,  under  the  statute, 
for  the  death  of  a  person,  occasioned  by  the  alleged  negligence  of  the  com- 
pany, it  was  averred  that  the  deceased  was  employed  about  the  depot  grounds 

26— 52nd  III. 
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and  freight  house  of  the  defendants,  as  a  common  laborer,  specially  for  the 
purpose  of  loading  and  unloading  the  freight  cars,  at  monthly  wages,  and 
for  no  other  or  different  purpose ;  that  while  he  was  engaged  in  loading  a 
freight  car  with  pig  iron,  the  deceased  was  ordered  by  the  superintendent 
or  foreman  of  the  company,  employed  to  manage,  direct  and  superintend 
the  business  and  affairs  of  the  company  about  the  depot,  to  couple  and  con- 
nect a  freight  car  with  other  cars  attached  to  a  locomotive,  contrary  to  the 
special  engagement  of  the  deceased,  and  to  do  which  he  was  unversed  and 
inexperienced,  which  fact  was  well  kuown  to  the  superintendent,  and  while 
so  engaged,  having  to  go  between  the  cars  for  the  purpose,  the  engine  was 
so  carelessly  handled  as  to  bring  the  cars  together  with  great  force,  and 
while  he  was  so  between  them,  by  means  of  which  he  was  crushed  to  death : 
Held,  the  deceased  using  due  care  and  caution  while  coupling  the  cars,  the 
company  was  liable. 

3.  Pleading — of  the  proper  averments  in  tlw  declaration  in  such  case.  In 
such  case,  the  declaration  should  contain  an  averment  that  deceased,  while 
coupling  the  cars,  used  due  care  and  caution. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  an  action  on  the  case  under  the  statute,  brought 
by  the  appellant,  Bridget  Lalor,  as  widow  and  administra- 
trix, against  the  appellees,  the  Chicago,  Burlington  and  Quincy 
Eailroad  Company,  for  the  killing  of  her  husband,  Joseph 
Lalor.  A  general  demurrer  was  interposed  to  the  declaration, 
and  sustained  by  the  court. 

Mr.  Jno.  J.  McKinnon,  for  the  appellant 

Messrs.  "Walker  &  Dexter,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

Appellant's  counsel  is  perfectly  right  in  contending,  that 
the  principle  involved  in  this  case  has  never  before  been  dis- 
cussed, or  decided  by  this  court. 

In  our  judgment,  the  cases  on  which  appellees  rely,  Hon- 
ner  v.  III.  Cent.  E.  E.   Co.  15  111.  550,  and  III.  Cent  E.  E. 
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Co.  v.  Cox,  21  ib.  20,  are  not  analogous.  In  the  first  case  cited, 
the  plaintiff  was  engaged  with  his  fellow  servants  in  the  same 
grade  of  employment,  in  working  at  a  turn-table  with  iron 
bars,  one  of  which  broke  and  injured  him. 

In  the  other  case,  the  deceased  was  an  employee  on  the  car, 
engaged  in  a  common  business  with  the  other  servants. 

The  declaration  in  this  case  alleges  that  the  deceased  was 
employed  about  the  depot  grounds  and  freight  house  as  a 
common  laborer,  specially  for  the  purpose  of  loading  and 
unloading  the  freight  cars,  at  monthly  wages,  and  for  no  other 
or  different  purpose  whatever ;  that  while  he  was  engaged 
in  loading  a  freight  car  with  pig  iron,  the  deceased  was  ordered 
by  the  superintendent  or  foreman  of  the  company,  employed 
to  manage,  direct  and  superintend  the  business  and  affairs  of 
the  company  about  the  depot,  to  couple  and  connect  a  freight 
car  with  other  cars  attached  to  a  locomotive,  contrary  to  the 
special  engagement  of  the  deceased,  and  to  do  which  he  was 
unversed  and  inexperienced,  and  which  fact  was  well  known 
to  the  superintendent,  and  while  so  engaged,  having  to  go 
between  the  cars  for  the  purpose,  the  engine  was  so  carelessly 
managed  as  to  bring  the  cars  together  with  great  force,  and 
while  he  was  so  between  them,  by  means  of  which  he  was 
crushed  to  death. 

The  demurrer  admits  these  facts,  and  they  make  a  strong  case 
for  the  appellant;  not  like  the  cases  cited  by  appellee,  supra,  they 
show  a  case  of  a  person  injured  while  engaged  in  a  sphere  of 
employment,  and  under  the  command  of  his  superior,  differ- 
ent from  the  one  in  which  he  had  engaged  to  serve.  In  enter- 
ing upon  his  Engagement,  the  deceased  may  be  presumed  to 
have  known  the  perils,  usually  and  necessarily  incident  to  such 
service,  and  made  his  contract  accordingly.  So,  in  this  case, 
the  deceased  engaged  to  perform  work  only  ordinarily  hazard- 
ous ;  he  was  compelled  to  do  other  work  extra-hazardous,  by 
which  he  lost  his  life,  the  superintendent  knowing  he  was 
unskilled  and  unacquainted  with  the  manner  of  doing  such 
work,  when  he  ordered  deceased  to  perform  it.     Admitting 
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the  deceased  was  in  the  same  general  service  as  the  superin- 
tendent, his  sphere,  however,  was  a  special  one,  and  so  subor- 
dinate as  to  compel  him  to  yield  implicit  obedience  to  the  com- 
mand of  the  superintendent.  The  company  was  constructively 
present,  by  and  through  this  officer,  and  must  be  charged 
accordingly.  It  was,  then,  by  the  direct  command  of  the 
company,  the  deceased  was  exposed  to  this  peril,  and  one  out 
of  the  line  of  the  business  he  had  contracted  to  perform.  He 
was  killed  by  the  negligence  of  the  driver  in  charge  of  the 
locomotive,  while  thus  exposed.  The  law  would  be  lamenta- 
bly deficient,  did  it  furnish  no  remedy  in  such  a  case.  None 
of  the  cases  cited  come  up  to  the  facts  admitted  by  the  plead- 
ings in  this  case.  Those  cases,  for  the  most  part,  proceed 
upon  the  ground,  that,  being  fellow  servants,  engaged  in  the 
same  service,  a  recovery  can  not  be  had  for  an  injury  to  one 
so  situated,  against  the  common  employer ;  that  the  doctrine  of 
respondeat  superior  does  not  apply. 

We  place  this  case  on  the  ground  of  misconduct  of  the 
company  in  exposing  the  deceased  to  this  peril,  and  when  so 
exposed,  in  so  carelessly  mismanaging  the  engine  as  to  cause 
his  death.  It  is  needless,  in  this  view,  to  consider  or  com- 
ment upon  the  numerous  cases  cited.  None  of  them  meet 
this  case. 

It  may  not  be  improper  to  remark  there  is  a  defect  in  tne 
declaration,  on  which,  however,  no  point  has  been  made,  and 
that  is,  the  absence  of  an  averment  that  deceased,  while  coup- 
ling the  cars,  used  due  care  and  caution.  As  the  judgment 
must  be  reversed,  and  the  cause  remanded,  the  plaintiff  can 
amend  in  this  particular,  should  her  counsel  deem  it  necessary. 

For  the  reasons  we  have  given,  the  judgment  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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Isaac  Wilson 

v. 

James  McDowell. 

Bill  of  exceptions — its  requisites.  Where  the  bill  of  exceptions  does 
not  purport  to  contain  all  the  evidence,  the  appellate  court  will  not  review 
the  finding  below  on  the  facts. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon  Charles  H.  "Wood,  Judge,  presiding. 

Messrs.  Payson  &  Perry,  for  the  appellant. 

Messrs.  Fleming,  Pillsbury  &  Plumb,  for  the  appellee. 

Per  Curiam  :  This  case  was  tried  by  the  court  without  a 
jury.  The  bill  of  exceptions  does  not  purport  to  contain  all 
the  evidence.     We  can  not,  therefore,  review  the  finding. 

Judgment  affirmed. 


Bernard  Fowler 

v. 
James  Redican. 


1.  Parol  evidence — to  explain  a  written  contract.  A  vendor  of  certain 
lots  of  land  signed  a  memorandum,  in  writing,  as  follows :  "  Chicago,  June 
20th,  1868,  received  of  James  Redican,  to  apply  on  the  purchase  of  lots  14 
and  15,  block  15;  12  and  13,  block  16,  bought  of  B.  F.  Fowler,  one  hundred 
dollars.  Price  of  four  lots,  $1170.33.  If  lots  are  not  in  location  as  repre- 
sented, money  to  be  returned  to  J.  Redican  at  his  option."  The  purchaser 
went  into  possession  under  the  agreement,  and  made  valuable  improve- 
ments :    Held,  in  a  suit  by  the  vendee  to  enforce  the  specific  performance 
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of  the  contract,  that  from  the  incompleteness  of  the  memorandum  in  itself, 
in  expressing  all  the  conditions  of  the  contract,  and  the  location  of  the  lots, 
it  was  evidently  the  intention  of  the  parties  to  reserve  the  right  to  supply 
its  deficiencies  by  parol  proof,  and  it  was,  therefore,  competent  for  the  ven- 
dee to  show  by  parol  the  character  of  deed  to  be  made,  when  the  con- 
tract was  to  be  executed,  and  the  description  and  location  of  the  lots, 
without  asking  a  reformation  of  the  instrument. 

2.  Moreover,  as  the  partial  execution  of  the  contract  by  the  purchaser, 
through  his  possession  and  improvements,  and  payment  of  part  of  the 
purchase  money,  would  have  enabled  him  to  enforce  its  specific  execution 
had  it  rested  entirely  in  parol,  so,  this  instrument  not  purporting  to  express 
the  entire  agreement  of  the  parties,  could  be  made  complete  by  parol  evi- 
dence of  those  matters  which  were  omitted. 

3.  But  it  seems,  where  the  contract  on  its  face  appears  to  be  complete  in 
itself,  but  misdescribes  the  property  sold,  parol  evidence  would  not  be 
admissible  to  correct  such  misdescription,  except  in  a  proceeding  in  equity 
to  reform  the  instrument. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Dent  &  Black,  for  the  appellant. 

Mr.  Arthur  W.  Windett,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  bill,  in  this  case,  was  filed  by  appellee  in  the  superior 
court,  against  appellant,  to  compel  a  specific  performance  of  a 
contract  for  the  sale  of  several  lots  in  the  city  of  Chicago. 
It  alleges,  that  on  or  about  the  first  of  June,  1868,  appellant, 
claiming  to  be  owner  of  lots  14  and  16,  in  block  15,  and  lots 
12  and  13,  in  block  16,  in  Stinston's  subdivision  of  blocks  15, 
16,  17  and  18,  in  the  south  60  acres  of  the  E  i  of  N"  E  J 
sec.  19,  T.  39  N.  K.  14  E.  in  Chicago,  and  being  desirous  of 
selling  the  lots,  employed  Thomas  A.  Hill  &  Co.  as  his  agents 
and  brokers  to  sell  them.     The  bill,  as  first  filed,  described 
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the  property  as  being  in  Sampson  &  Green's  addition  to  Chi- 
cago, but,  on  leave  of  the  court,  the  description  was  amended, 
after  the  proofs  were  taken,  and  leave  was  given  to  appellant  to 
cross-examine  the  witnesses  whose  evidence  had  been  taken. 

The  bill  alleges,  that  about  the  twentieth  of  June,  1868, 
Hill  &  Co.,  as  appellant's  agents,  offered  to  sell  the  lots  to 
appellee  for  the  sum  of  $1170.33 ;  that  appellee  purchased 
them  for  that  sum,  and  paid  $100  on  the  price;  that  Hill  & 
Co.  gave  to  appellee  a  memorandum  of  the  sale,  by  which 
the  receipt  of  the  $100  was  acknowledged,  to  be  applied  on 
the  purchase  ;  that  they  agreed  to  furnish  appellee  an  abstract, 
showing  title  in  appellant,  and  clear  and  free  from  incum- 
brances at  the  time  of  the  purchase,  and  thereupon  appellee 
would,  within  a  reasonable  time,  pay  the  balance  of  the  pur- 
chase money,  and,  upon  its  being  paid,  appellant  was  to  give 
appellee  a  warranty  deed  for  the  lots,  duly  executed  and 
acknowledged ;  that,  relying  upon  the  contract,  appellee,  on 
or  about  the  twenty-fourth  of  June,  1868,  entered  into  and 
took  possession  of  the  lots,  and  has  made  large  and  valuable 
improvements  thereon,  by  enclosing  them  with  a  fence,  and 
by  erecting  two  houses  of  the  value  of  $500 ;  that  appellee 
has  the  sole  and  exclusive  possession  of  the  lots  under  the 
contract  of  purchase ;  that,  on  the  first  of  July,  1868,  appellee 
tendered  to  appellant  the  balance  of  the  purchase  money,  but 
he  refused  to  receive  the  same  and  to  complete  the  contract 
by  executing  a  deed  for  the  lots.  The  bill  prays  that  appel- 
lant be  compelled  to  execute  a  deed,  and  appellee  be  allowed 
to  pay  the  balance  of  the  purchase  money. 

Appellant  answered,  and  denies  that,  at  the  time  mentioned 
in  the  bill,  he  claimed  to  own  the  lots,  or  that  he  employed 
Hill  &  Co.,  or  any  one  else,  as  agents  to  sell  them ;  denies 
that  he  ever  received  the  $100,  or  any  other  sum,  as  a  part 
of  the  purchase  money  on  the  lots;  denies  that  he  agreed  to 
furnish  an  abstract  of  the  title,  or  that  he  ever  agreed  to  give 
appellee  a  warranty  or  any  other  deed  ;  denies  that  appellee 
took  possession  under  any  contract  made  with  appellant;  that 
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if  appellee  has  taken  possession  or  made  improvements  on 
the  lots,  it  was  without  appellant's  knowledge  or  consent; 
denies  a  tender  at  the  time  alleged,  or  at  any  other  time.  He 
sets  up  and  relies  upon  the  statute  of  frauds ;  denies  that  he, 
or  any  one  duly  authorized,  gave  to  appellee  a  memorandum, 
in  writing,  containing  any  agreement  to  convey  to  appellee 
the  lots  in  controversy. 

On  leave,  the  bill  was  amended,  and  alleges  that  Hill  &  Co. 
were  authorized  by  appellant  to  sell  the  premises,  and  that 
they  made,  signed  and  delivered  to  appellee  this  memo- 
randum : 

"  Chicago,  June  20,  1868. 
"  Received  of  James  Redican,  to  apply  on  the  purchase  of 
lots  14  and  15,  block  15;  12  and  13,  block  16,  bought  of  B. 
F.  Fowler,  one  hundred  dollars.     $100. 

"THOS.  A.  HILL  &  CO. 
"Price  of  four  lots  $1170.33.     If  lots  are  not  in  location 
as  represented,  money   to  be  refunded  to  J.  Redican  at  his 
option. 

"T.  A.H.  &CO." 

It  further  alleges  that  appellant,  at  the  time  of  the  sale,  was 
the  owner,  and  if  not  the  owner  of  the  legal  title,  he  was  thfe 
owner  of  and  held  the  equitable  title  to  the  lots,  and  had  the 
right  to  sell  and  convey  the  same,  or  have  them  conveyed  to 
appellee;  that,  if  anything  has  been  done  by  appellant  to 
affect  the  legal  title  to  the  lots,  it  has  been  in  bad  faith,  and 
through  fraud  and  covin,  and  to  hinder  appellee  in  the  asser- 
tion of  his  rights,  under  the  contract.  Appellant  answered, 
substantially,  as  he  had  done  to  the  original  bill,  and  a  repli- 
cation was  filed  to  the  answers. 

A  hearing  was  had  on  the  original  and  amended  bills,  answers, 
replications,  exhibits  and  proofs,  when  the  court  below  granted 
the  relief  prayed,  and  decreed  that  appellant  execute  and 
deliver  to  appellee  a  warranty  deed  for  the  lots  within  five 
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days,  and  within  the  same  time  appellee  should  pay  the  bal- 
ance of  the  purchase  money.  The  record  is  brought  to  this 
court,  on  appeal,  for  a  reversal. 

It  is  urged,  that  the  memorandum  given  by  Hill  &  Co.  is 
so  wholly  wanting  in  a  description  of  the  premises  sold,  that 
the  contract  can  not  be  enforced.  It  fails  to  locate  the  lots  by 
reference  to  any  city,  town,  plat  or  addition.  It  simply  describes 
them  by  lots  and  blocks.  And  it  is  urged  that,  inasmuch  as 
the  statute  of  frauds  was  interposed,  a  resort  to  parol  evidence 
can  not  be  had  to  locate,  or  complete  the  description  of  the 
lots.  As  a  general  rule,  a  contract,  or  agreement  in  writing, 
can  not  be  explained,  contradicted  or  altered  by  parol  evi- 
dence. But  equity  entertains  jurisdiction  to  reform  contracts 
when,  from  inadvertence  or  mistake,  the  written  instrument 
fails  to  contain  the  entire  agreement  of  the  parties,  and  when 
thus  reformed,  the  court,  when  it  is  necessary  to  the  attain- 
ment of  justice,  will  decree  that  it  be  specifically  performed. 
But  the  bill,  in  this  case,  is  not  framed  with  a  view  to  a  reform- 
ation of  this  agreement. 

It  is,  however,  claimed  that,  as  appellee  went  into  posses- 
sion of  the  property,  and  expended  money  in  making  lasting 
and  valuable  improvements,  and  paid  a  portion  of  the  pur- 
chase money,  the  case  is  taken  out  of  the  statute  of  frauds, 
even  if  the  entire  agreement  had  been  verbal,  and  much  more 
so  when  parol  evidence  is  only  required  to  locate  the  lots  named 
in  the  written  memorandum,  and  to  point  out  the  city,  and  the 
addition  in  which  they  are  situated.  That  the  first  part  of 
this  proposition  is  true,  is  abundantly  sustained  by  adjudged 
cases,  both  in  this  country  and  Great  Britain.  But  inasmuch 
as  numbers  of  the  lots  and  blocks  are  alone  given  in  the 
writing,  does  that  fact  preclude  appellee  from  proving  by 
parol  that  they  are  in  a  certain  addition  to  Chicago  ?  Will  the 
statute  of  frauds  and  perjuries,  as  construed,  permit  a  pur- 
chaser to  enforce  a  contract  which  rests  entirely  in  parol,  and 
prohibit  another  from  proving  that  the  property,  not  fully 
described  in  the  memorandum,  is  situated  at  a  particular 
place  ? 
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That  the  sale  was  made  with  the  approbation  of  appellant, 
the  evidence  clearly  establishes.  Appellee,  as  soon  as  he 
learned  the  condition  of  the  title,  and  it  does  not  appear  there 
was  any  unreasonable  delay,  offered  to  go  on  and  complete 
the  contract,  but  appellant  declined,  alleging  he  came  too 
late,  but  he  had  done  nothing  to  place  appellee  in  default. 
He  did  not  facilitate  the  matter  by  furnishing  an  abstract,  but 
only  referred  him  to  that  upon  which  he  had  purchased,  and 
appellee  seems  not  to  have  had  the  full  benefit  of  it  before  it 
was  taken  from  him.  Nor  did  appellant  furnish  such  a  deed 
as  appellee  was  bound  to  receive.  Under  such  circumstances, 
a  delay  of  two  or  three  weeks  was  not  unreasonable. 

We  have  seen  that,  had  the  agreement  been  in  parol,  equity 
would  have  given  the  relief,  notwithstanding  the  statute  of 
frauds,  and,  as  this  was  merely  a  memorandum,  not  intended 
to  embrace  all  of  the  terms  and  conditions  of  the  contract,  is 
manifest  from  its  mere  inspection,  as  well  as  the  testimony  in 
the  case.  No  time  is  designated  for  it  to  be  carried  into  effect ; 
no  time  for  the  payment  of  the  remainder  of  the  purchase 
money,  nor  for  the  conveyance  to  be  executed,  nor  was  the 
character  of  the  deed  specified  in  the  memorandum.  But  it 
is  positively  asserted  that  one  hundred  dollars  had  been  paid 
by  appellee  on  the  purchase  of  four  lots,  the  numbers  of  which 
are  given,  the  amount  of  purchase  money  is  specified,  and  it 
states  the  purchase  was  made  of  appellant.  In  this  state  of 
the  case,  it  seems  that  there  can  be  no  reason  why  parol  evi- 
dence may  not  be  resorted  to  for  the  purpose  of  locating  the 
lots,  and  to  show  when  the  contract  was  to  be  executed  and 
the  character  of  the  deed  to  be  given  proved,  in  connection 
with  the  possession  and  improvement  of  the  lots.  If  to  decree 
a  performance  when  the  entire  agreement  is  in  parol,  and 
in  part  executed  by  the  purchaser,  is  not  within  the  statute  of 
frauds,  we  are  at  a  loss  to  perceive  how  a  case  of  this  charac- 
ter can  be  within  its  provisions.  Had  the  contract  appeared 
to  be  full  and  complete  when  inspected,  but  misdescribed  the 
lots,  then  the  parties  would  have  been  compelled  to  proceed 
for  its  reformation  before  it  could  have  been  enforced. 
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The  memorandum  refers  to  representations  not  embodied 
in  it,  and  it  is  manifest  that  the  parties  intended  to,  and  under- 
stood they  could,  resort  to  parol  to  explain  other  terms  and 
conditions.  When  the  parties  agree,  by  the  writing  itself, 
that  parol  evidence  may  establish  terms  and  conditions  not 
specified  in  the  agreement,  no  one  would  question  that  such 
proof  could  be  made,  because  such  an  agreement  is  made  by 
the  parties,  and  would  not  be  in  violation  of  the  law.  And 
in  this  case,  it  is  manifest  that  such  was  the  intention  as  to  the 
representations  as  to  location,  and  that  is  the  turning  point  in 
this  case.  It  refers  to  the  representations  as  to  location,  and 
gives  appellee  the  option  to  have  his  money  refunded  if  they 
were  not  truly  made.  Had  he  refused  to  proceed  with  the 
agreement,  and  appellant  had  attempted  to  compel  a  specific 
performance,  would  any  one,  for  a  moment,  doubt  that  he 
could,  under  the  terms  of  the  memorandum,  have  shown  that 
the  property  was  not  located  as  represented,  without  showing 
fraud,  and  thus  have  exonerated  himself  from  the  contract  ? 
If  this  be  so,  it  is  by  reason  of  the  right  being  reserved  in 
the  memorandum  to  prove  that  fact  by  parol,  and  it  seems 
equally  manifest  that  if,  by  the  writing  itself,  he  can  prove 
the  location  for  one  purpose,  he  may  for  another. 

It  is  urged,  that  the  proof  fails  to  sustain  the  allegations  of 
the  bill.  It  is  there  alleged  that  the  conveyance  was  to  be  by 
a  good  warranty  deed,  while  the  evidence  does  not  show  that, 
in  all  the  negotiations,  any  reference  was  made  to  the  charac- 
ter of  the  deed  that  was  to  be  executed.  But  it  may  be 
inferred  that  such  was  the  understanding  of  the  parties,  as 
appellant  only  required  the  amount  of  the  purchase  money 
above  the  incumbrances  to  be  paid  in  hand,  and  the  balance 
to  be  paid  on  time,  and  the  offer  of  appellee  to  take  a  deed 
and  assume  the  payment  of  the  incumbrances,  all  tend  to 
show  that  a  warranty  deed  was  intended.  If  a  quit  claim 
deed  was  to  have  been  given,  then  there  would  have  been  an 
arrangement  and  an  understanding  that  appellee  was  to  pay 
the  incumbrances,  beyond  the  price  he  was  to  pay,  but  we 
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find  no  such  agreement,  or  anything  from  which  it  could  be 
inferred.  We  think  the  proof  sustains  the  allegation  that 
appellee  was  to  have  a  warranty  deed,  and  failing  to  find  any 
error  in  this  record,  the  decree  of  the  court  below  must  be 
affirmed. 

Decree  affirmed. 


James  M.  Adsit  et  al. 

v. 

William  Smith. 


Trust — whether  it  exists.  The  mere  fact  that  a  person  who  obtained  the 
discharge  from  a  soldier,  and  procured  a  land  warrant  to  be  issued  thereon, 
purchased  the  warrant  before  it  was  issued,  contrary  to  the  act  of  congress 
on  that  subject,  will  not  constitute  such  purchaser  a  trustee  of  the  soldier  as 
respects  the  land  entered  under  such  warrant. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  case  was  before  this  court  at  the  September  term,  1868, 
and  is  reported  in  49  111.  403,  where  a  statement  of  the  case 
will  be  found,  as  presented  on  the  first  trial.  On  the  remand 
of  the  cause  a  new  hearing  was  had,  and  additional  testimony 
introduced,  whereupon  the  court  below  found  a  trust  existed 
in  favor  of  Smith,  and  decreed  accordingly.     Adsit  appealed. 

Messrs.  King,  Scott  &  Payson,  for  the  appellant,  Adsit, 
and  Mr.  Thomas  Clowry,  for  the  purchasers,  Wright  and 
Rourk. 

Mr.  W.  T.  Burgess,  for  the  appellee. 
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Mr.CHiEF  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  case  was  before  us  at  a  former  term,  and  is  reported  in 
49  111.  403.  It  was  then  decided  on  the  testimony  of  Holmes 
alone,  the  party  from  whom  Adsit  obtained  the  discharge,  and 
on  which  a  land  warrant  was  issued  as  a  bounty  for  military 
services  in  the  war  with  Mexico.  On  his  testimony,  it  was 
held,  Adsit  was  the  trustee  of  Holmes,  and  bound  to  account 
for  the  land  in  that  capacity. 

On  a  rehearing  of  the  cause  in  the  superior  court,  Adsit  was 
a  witness,  and  his  testimony  puts  a  different  phase  upon  the 
transaction,  and  so  balances  the  testimony  of  Holmes  as  to 
render  it  impossible  to  base  a  decree  upon  it. 

There  being  no  evidence  of  a  trust,  or  of  fraud  on  the  part  of 
Adsit,  his  testimony  balancing  that  of  Holmes  on  that  point, 
nothing  is  left  of  the  case,  but  the  fact  of  obtaining  by  Adsit 
Holmes'  discharge,  and  procuring  thereon  a  warrant  to  be 
issued  for  the  land  in  controversy.  The  most  that  can  be  said 
of  this,  is,  that  the  transaction  was  in  violation  of  an  act  of 
congress,  but  that  would  not  give  a  court  of  chancery  juris- 
diction to  hold  Adsit  as  a  trustee,  and  make  him  accountable 
as  such.  All  the  matter  alleged,  of  trust  and  of  fraud,  has  no 
support  in  the  testimony.  Nothing  appearing  to  corroborate 
Holmes'  statements,  and  they  being  denied  by  Adsit,  the  one 
is  as  much  entitled  to  belief  as  the  other. 

There  is  nothing,  then,  in  the  record  sufficient  to  give  a  court 
of  chancery  jurisdiction  of  the  subject  matter,  there  being  no 
fraud  and  no  trust  established ;  consequently,  the  decree  find- 
ing a  trust  existed,  must  be  reversed,  and  the  bill  must  be  dis- 
missed. 

If  Holmes  has  any  right  to  the  money  Adsit  received  for 
the  land,  he  can  prosecute  that  right  in  a  court  of  law,  and 
recover  according  to  the  justice  of  his  case. 

The  decree  is  reversed  for  want  of  jurisdiction. 

Decree  reversed. 
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City  of  Chicago 

v. 

Lunt,  Peeston  &  Kean. 

Taxation — of  government  securities  held  by  private  bankers.  Several  per- 
sons associated  together  as  partners,  and  doing  business  as  private  bankers, 
may  invest  their  capital  in  bonds  and  negotiable  securities  of  the  United 
States,  for  the  sole  purpose  of  re-selling  the  same,  and  thus  making  a  profit, 
and  re-purchasing  like  securities  to  be  sold  in  like  manner,  such  capital 
being  kept  constantly  absorbed  in  some  form  of  such  securities,  and  still  be 
entitled  to  that  immunity  from  State  and  municipal  taxation  which  would 
be  accorded  to  an  individual  holding  the  same  securities. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  S.  A.  Irvin,  for  the  appellant. 

Messrs.  Sleeper,  Whiton  &  Durham,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  : 

This  case  comes  before  the  court  upon  the  following  stipu- 
lation as  to  the  facts  : 

"The  complainants  formed  a  co-partnership  on  the  1st  De- 
cember, 1866,  with  a  capital  stock  of  $50,000,  for  the  purpose 
of  doing  business  as  private  bankers  in  the  city  of  Chicago, 
making  the  purchase  and  sale  of  the  various  securities  of  the 
United  States  a  principal  feature  of  their  business. 

"  Immediately  after  the  formation  of  the  partnership,  the 
complainants  invested  their  said  capital  in  various  bonds  and 
negotiable  securities  of  the  United  States,  but  only  for  the  pur- 
pose of  re-selling  the  same,  and  thus  making  a  profit. 
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"  From  the  formation  of  the  partnership  down  to  the  present 
time,  the  complainants  have  constantly  owned  and  held  $50,000 
and  upwards  of  the  bonds  and  negotiable  securities  of  the 
United  States,  although  the  identity  of  the  same  was  con- 
stantly changing  by  daily  sales  and  new  purchases  by  said 
complainants. 

"  The  complainants,  in  the  conduct  of  their  business,  receive 
deposits,  which,  since  the  1st  day  of  January,  1867,  have  con- 
stantly exceeded  $100,000,  and  have  made  loans  to  their  cus- 
tomers since  that  date  which  have  at  all  times  exceeded 
$100,000.     July  27th,  1869." 

The  question  for  decision  upon  these  facts  is,  whether  the 
complainants  are  liable  to  the  city  of  Chicago  for  taxes  upon 
their  stock  invested  in  United  States  securities. 

"We  held,  in  The  People  v.  Bradley,  39  111.  130,  and  in  Mc- 
Veagh  v.  The  City  of  Chicago,  49  111.  318,  that  bank  stock 
invested  in  government  bonds  was  liable  to  taxation.  It  need 
hardly  be  said  that  the  question  now  presented  is  totally  difter- 
ent.  In  this  case,  there  has  been  no  creation  of  an  artificial 
person  with  special  privileges  which  it  accepts  with  the  condi- 
tion that  its  capital  stock,  no  matter  how  invested,  shall  be 
subject  to  taxation.  Here  is  simply  a  private  partnership, 
which  has  invested  its  funds  in  government  securities,  and  it 
occupies  precisely  the  same  position  that  an  individual  would 
do  who  had  invested  his  funds  in  like  manner.  The  capital 
of  the  partnership  bears  no  resemblance  to  bank  stock.  Its 
owners  enjoy  no  special  privileges,  and  there  is  no  more  reason 
why  their  capital,  invested  in  government  bonds,  should  be 
subjected  to  local  taxation,  than  there  would  be  if  the  same 
capital  belonged  to  individuals.  When  the  owners  of  govern- 
ment bonds  make  them  the  basis  of  banking,  they  consent, 
by  the  terms  of  the  act  of  congress,  to  the  taxation  of  the  stock 
into  which  the  bonds  are  substantially  converted.  But  in  this 
case  there  has  been  no  such  conversion.  The  bonds  in  ques- 
tion are  simply  bonds,  and  not  bank  stock,  or  the  basis  of  bank 
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stock,  and  are  owned  by  a  private  partnership,  and  not  by  a 
corporation.  We  can  see  no  grounds  for  denying  them  that 
immunity  from  taxation  to  which  they  are  entitled  by  the  act 
of  congress. 

The  decree  enjoining  the  city  from  the  collection  of  the  tax 
must  be  affirmed. 

Decree  affirmed. 


Chicago,  Eock  Island  &  Pacific  Eailkoad  Company 

v. 
William  Otto. 


1.  Instructions — should  be  based  upon  the  evidence.  An  instruction,  in 
an  action  of  trespass  on  the  case  for  injuries  to  the  person,  which  directs 
the  jury  that  in  fixing  the  damages  the  plaintiff  ought  to  recover,  if  they 
believe  from  the  evidence  he  is  entitled  to  recover,  they  should  consider  all 
the  circumstances  surrounding  the  case,  and  then  specifically  points  out  the 
circumstances,  is  not  obnoxious  to  the  objection,  that  instructions  should  be 
based  upon  the  evidence. 

2.  Where  an  instruction  was  asked  by  the  defendant,  directing  the  jury 
that  they  are  to  judge  of  the  credibility  of  the  plaintiff  as  a  witness,  whether, 
taking  his  interest  into  consideration,  he  is  entitled  to  belief  as  against  other 
disinterested  testimony  which  contradicts  him :  Held,  there  being  no  dis- 
interested testimony  contradicting  him,  it  was  properly  modified  by  striking 
out  the  words  "  as  against  other  disinterested  testimony  which  contradicts 
him." 

3.  New  Trials — excessive  damages.  In  a  case  sounding  in  damages, 
unless  the  verdict  is  manifestly  so  high  as  to  produce  the  conviction  that  the 
jury  were  actuated  by  improper  motives,  it  will  not  be  disturbed  on  the 
ground  of  being  excessive. 

Appeal  from  the  Circuit  Court  of  Eock  Island  county  ;  the 
Hon.  Geo.  W.  Pleasants,  Judge,  presiding. 


The  opinion  states  the  case. 
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Mr.  George  C.  Campbell,  for  the  appellant. 

Messrs.  Hawlet  &  Gest,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  on  the  case,  to  recover  dam- 
ages for  an  injury  sustained  by  appellee  while  he  was  a 
passenger  on  appellants'  train  of  cars.  The  declaration  con- 
tained two  counts,  alleging  that  appellee  was  a  passenger  from 
Rock  Island  to  Moline  ;  that  he  had  paid  his  fare  ;  that  the 
conductor  refused  to  stop  the  train  at  Moline,  and  forcibly 
ejected  him  from  the  cars,  whereby  he  was  thrown  on  the 
ground,  and  his  shoulder  was  dislocated,  whereby  he  sustained 
damage. 

On  the  trial  in  the  court  below,  the  jury  found  for  plaintiff, 
and  defendant  entered  a  motion  for  a  new  trial,  which  was 
overruled,  and  judgment  rendered  on  the  verdict,  from  which 
the  defendants  prayed  on  appeal,  and  bring  the  record  to  this 
court,  and  ask  a  reversal  on  the  grounds,  that  an  improper 
instruction  was  given  for  appellee,  and  a  proper  instruction 
asked  by  appellants  was  modified  before  it  was  given,  and  in 
overruling  the  motion  for  a  new  trial. 

On  behalf  of  appellee,  the  court  gave  this  instruction  : 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff  is 
entitled  to  recover,  and  that  he  has  substantially  proved  his 
declaration,  then,  in  fixing  the  damages  he  ought  to  recover, 
they  ought  to  take  into  consideration  all  the  circumstances 
surrounding  the  case,  such  as  the  circumstances  attending  the 
injury  ;  the  loss  of  time  of  the  plaintiff,  if  any,  occasioned  by 
the  injury  ;  the  pain  he  has  suffered,  if  any  ;  the  money  he 
has  expended,  if  any,  to  be  cured  of  such  injury,  and  the  busi- 
ness he  was  engaged  in,  if  any,  at  the  time  he  was  injured, 
and  the  extent  and  duration  of  the  injury,  and  give  him  such 
damages  as,  in  their  opinion,  he  ought  to  recover.'' 
27— 52nd  III. 
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It  is  urged  that  this  instruction  is  erroneous.  It  lays  down 
the  true  measure  of  damages,  and  confines  the  jury  to  the  evi- 
dence in  the  case. 

The  jury  were  told  that  they  were  to  consider  all  the  circum- 
stances surrounding  the  case,  and  then  the  circumstances  were 
specifically  pointed  out ;  nor  does  the  instruction  refer  to  or 
authorize  the  jury  to  consider  any  other  than  the  circum- 
stances appearing  in  evidence.  We  perceive  no  objection 
to  this  instruction,  and  it  was  properly  given. 

Appellants  asked,  with  others,  this  instruction  : 

"  3.  Under  the  laws  of  this  State,  the  plaintiff  is  a  compe- 
tent witness,  but  his  credibility  is  left  to  the  jury,  that  is,  they 
are  to  determine  whether,  taking  his  interest  into  consideration, 
he  is  entitled  to  belief,  as  against  other  disinterested  testimony 
which  contradicts  him." 

But,  before  giving  it,  the  court  modified  it  by  striking  out 
the  words  "as  against  other  disinterested  testimony  which 
contradicts  him."  The  instruction  was  properly  qualified,  as 
the  only  evidence  which  tended  to  contradict  his  evidence  was 
that  of  the  conductor  who  ran  out  trains  on  the  morning 
appellee  was  injured  ;  and  he  would  be  liable  over  to  dhe 
company  for  negligence  which  occasioned  the  injury  to  appel- 
lee. Hence,  if  either  of  them  occasioned  the  injury,  he  was  as 
directly  interested  as  appellee;  and  the  others  who  did  not 
occasion  it,  not  being  present,  their  evidence  did  not  conflict 
with  it.  Their  mere  statement  that  they  did  not  eject  appellee 
from  the  car,  in  no  wise  contradicted  or  conflicted  with  his  state- 
ments. Only  one  of  the  conductors  did  contradict  his  evidence. 
This  instruction  was  properly  modified  before  it  was  given. 

The  evidence  was  conflicting,  and  it  was  for  the  jury  to 
reconcile  it,  and  to  give  weight  to  such  portions  as  they  thought 
worthy  of  belief.  They  saw  the  witnesses  while  testifying, 
and  were  enabled  to  determine  to  what  portion  they  should  give 
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credit,  and  what  they  should  reject.     We  are  unable  to  say 
the  evidence  fails  to  sustain  the  verdict. 

While  the  damages  seem  to  us  too  large,  yet  we  are  not 
prepared  to  hold  that  they  are  so  high  as  to  require  a  reversal 
for  that  reason.  They  do  not  strike  us  as  being  the  result  of 
passion,  prejudice,  or  a  misapprehension  of  the  evidence,  or 
a  disregard  of  their  duty  as  jurors.  Unless  the  verdict  is 
clearly  and  manifestly  so  high  as  to  produce  the  conviction 
that  the  jury  were  actuated  by  improper  motives,  it  will  not 
be  disturbed,  in  a  case  sounding  in  damages. 

We  perceive  no  error  in  this  record  for  which  the  judgment 
should  be  reversed,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 


John  Parker 

v. 

George  H.  Fergus. 


Instruction — abstract  principles.  It  is  not  erroneous  to  refuse  to  instruct 
a  jury  that  a  conversation  not  reduced  to  writing,  when  detailed  by  a  wit- 
ness after  the  lapse  of  six  years,  is  to  be  received  with  caution,  for  the  rea- 
son, if  such  an  instruction  amounts  to  anything,  it  is  a  mere  abstraction, 
which  the  court  has  the  discretion  to  give  or  refuse. 


Appeal   from  the   Superior  Court  of  Chicago ;   the  Hon 
William  A.  Porter,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below 
by  George  H.  Fergus  against  Parker  and  Fagan,  for  the 
recovery  of  a  bill  for  printing,  claimed  to  have  been  done  for 
the  defendants  as  partners  Parker  denies  the  partnership, 
and  on  a  former  hearing  of  this  case,  at  the  April  term,  1867, 
reported  in  43  111.  437,  it  was  held,  under  the  evidence  then 
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appearing  in  the  record,  that  Parker  was  not  liable  as  a  part- 
ner, and  the  judgment  was  reversed.  On  another  trial  below 
additional  evidence  was  introduced,  on  the  subject  of  the  part- 
nership, which  is  quite  voluminous,  and  would  serve  no  valua- 
ble purpose  to  be  repeated  here. 

The  plaintiff  again  recovered  a  judgment,  from  which  Par- 
ker appeals. 

Mr.  A.  D.  Rich,  for  the  appellant. 

Mr.  John  Lyle  King,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  was  before  us  at  a  previous  term,  and  is  reported 
in  43  111.  437,  and  a  new  trial  has  been  had.  On  this  second 
trial  there  was  proof  supplying  the  defect  found  to  exist  on  the 
first  trial,  and  a  verdict  again  rendered  for  the  plaintiff.  That 
the  jury  were  justified,  by  the  evidence,  in  finding  that  Par- 
ker was  a  partner  of  Fagan,  we  have  no  doubt.  The  arrange- 
ment between  them,  though  in  the  form  of  a  lease,  was,  as 
between  them,  to  certain  intents  and  purposes  a  partnership. 
The  evidence  in  this  record  satisfactorily  establishes  this,  and 
fixes  the  liability  of  appellant,  as  such. 

We  see  no  error  in  refusing  to  instruct  the  jury,  on  behalf 
of  appellant,  that  a  conversation  not  reduced  to  writing, 
when  detailed  by  a  witness  after  the  lapse  of  six  years,  is  to  be 
received  with  caution,  for  the  reason,  if  the  instruction  amounts 
to  anything,  it  is  a  mere  abstraction,  which  the  court  might 
properly  refuse.  The  court  had  a  discretion  to  give  or  refuse 
the  instruction. 

Perceiving  no  error  in  the  record  the  judgment  is  affirmed. 

Judgment  affirmed. 


1869.]  Hall  v.  Sroufe.  421 

Syllabus.     Opinion  of  the  Court. 

Eliza  Hall 

v. 

George  W.  Sroufe. 

1.  Erroneous  instructions — will  not  always  reverse.  The  giving  of 
erroneous  instructions  will  not  be  ground  for  reversal  where  the  evidence 
clearly  shows  the  verdict  was  right. 

2.  Husband  and  wipe — of  the  ownership  of  property.  A  married  woman 
held  the  legal  title  to  land  to  place  it  beyond  the  reach  of  her  husband's 
creditors,  it  not  having  been  bought  with  her  money,  and  she  borrowed 
money  in  her  own  name,  giving  her  own  notes  therefor,  and  giving  the  land 
as  security.  It  was  held,  that  personal  property  purchased  by  the  wife  with 
a  portion  of  the  money  so  borrowed,  would  be  subject  to  execution  ill  favor 
of  a  creditor  of  the  husband.  The  property  would  be  regarded  as  having 
been  purchased  with  the  husband's  money. 

Appeal  from  the  Circuit  Court  of  Henry  county  ;  the  Hon. 
George  W.  Pleasants,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Bennett  &  Yeeder,  for  the  appellant. 

Mr.  M.  Shallenberg-er,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 


This  was  an  action  of  replevin,  brought  by  Eliza  Hall,  against 
the  appellee,  who  was  sheriff  of  Henry  county,  to  recover  pos- 
session of  two  horses  which  he  had  levied  upon,  under  an 
execution  against  the  husband  of  the  plaintiff.  The  only  ques- 
tion is,  whether  the  property  belonged  to  the  plaintiff  or  her 
husband. 

It  is  urged  by  appellant,  that  the  circuit  court  erred  in  the 
instructions,  and  in  the  admission  of  evidence.  But  that  por- 
tion of  the  testimony  about  which  there  is  no  controversy, 
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shows  such  a  state  of  facts  as  to  render  a  discussion  of  these 
questions  unnecessary,  for  even  if  the  instructions  were  errone- 
ous, the  facts  proven  by  the  husband  of  the  plaintiff  place 
the  correctness  of  this  verdict  beyond  all  question.  If  it  had 
been  for  the  plaintiff,  the  court  should  have  set  it  aside. 

The  plaintiff  claims  the  horses  were  bought  with  her  money. 
The  money  was  a  part  of  eight  thousand  dollars  which  was 
borrowed  in  January,  1867,  from  one  Libby,  in  the  State  of 
New  York,  through  his  agent  in  Chicago.  She  gave  her 
individual  notes  for  the  money,  and  a  deed  of  trust  on  720  acres 
of  land.  This  land  was  the  farm  which  Hall  and  his  family  had 
occupied,  by  themselves  or  tenants,  for  some  years,  but  the 
legal  title  of  which  had  been  kept  in  the  wife.  But  Hall  him- 
self was  put  on  the  stand  as  a  witness,  and  testified  as  follows. 
We  quote  from  the  record  : 

"  I  don't  know  as  I  can  say  where  she  got  the  money  to  pay 
for  the  lands.  Somebody  might  have  given  it  to  her.  I  don't 
know  of  her  having  any  money  when  I  married  her.  Don't 
know  of  her  getting  any  legacy  or  any  thing  of  that  kind. 
Some  four  quarter  sections  were  paid  for  by  my  wife.  She 
never  received  the  money  from  me.  She  bought  the  land 
from  different  persons.  I  don't  remember  all  their  names. 
I  was  living  with  her  when  she  bought  the  lands.  She  got 
some  of  the  money  that  paid  for  the  lands  from  Libby.  Got 
the  money  from  Libby  inside  of  two  years.  She  probably 
claimed  to  own  some  of  the  lands  before  that  time.  I  was  her 
agent  before  that.  I  rented  the  lands  out  before  that  time. 
She  might  have  saved  money  out  of  the  rent  to  pay  for  some 
of  the  land." 

There  is  a  degree  of  candor  in  this  testimony,  that  is  both 
refreshing  and  convincing.  It  leaves  no  room  for  hesitation 
in  saying,  that,  as  she  had  no  money  when  he  married  her, 
and  as  he  does  not  know  of  her  having  received  any  since, 
the  money  which  bought  this  farm  did  not  belong  to  her,  and 
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the  title  was  held  in  her  name  to  place  it  beyond  the  reach  of 
his  creditors.  The  above  extract  from  the  evidence  needs  no 
confirmation,  but  it  is  confirmed  by  the  rest  of  the  testimony. 
It  follows  that  the  money  which  bought  these  horses  and  which 
was  borrowed  upon  the  security  of  this  farm,  although  in  her 
name,  must  be  considered  as  really  his  money,  as  against  the 
creditor  who  had  levied  his  execution  on  the  horses. 

Judgment  affirmed. 


Samuel   S.  Hayes 

v. 

Johanna  Moynihan. 


Measure  of  damages — in  actions  ex  contractu.    In  actions  on  contracts, 
actual  or  compensatory  damages  only  are  recoverable. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  sufficiently  states  the  case. 

Mr.  Francis  Adams  and  Mr.  M.  F.  Tuley,  for  the  appel- 
lant. 

Mr.  E.  Van  Bttren,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in  the 
superior  court  of  Chicago,  against  appellant.  The  declaration 
contains  but  a  special  count,  which  avers  that,  in  April,  1868, 
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appellee  was  the  owner  of  a  lot  in  the  city  of  Chicago,  des- 
cribing it,  on  which  there  was  a  brick  dwelling  house,  owned 
and  occupied  by  appellee,  which  rested  on  a  foundation  built 
six  feet  below  the  surface  of  the  ground  ;  that  appellant,  being 
desirous  of  erecting  store  houses  on  adjoining  lots  and  abut- 
ting appellee's  house,  and  it  being  necessary  to  make  excava- 
tions for  the  purpose,  and  being  desirous  of  sinking  such 
excavations  below  and  under  appellee's  foundation  wall, 
appellant,  in  consideration  that  appellee  would  consent  thereto, 
and  would  not  institute  legal  proceedings  to  prevent  his 
making  such  excavations,  and  would  permit  him  to  place 
dimension  stone  under  the  foundation  wall  of  appellee's  house, 
agreed  that  he  would  settle  with  her,  and  pay  all  damages  she 
had  or  might  sustain  thereby,  and  by  reason  of  building  his 
foundation  walls  great  injury  had  ensued.  To  the  declaration 
the  general  issue  was  filed. 

At  the  January  term,  1869,  a  trial  was  had  before  the  court 
and  a  jury,  resulting  in  a  verdict  in  favor  of  appellee,  for 
$2230.  A  motion  for  a  new  trial  was  entered,  but  overruled 
by  the  court,  and  judgment  rendered  on  the  verdict.  To 
reverse  that  judgment,  the  record  is  brought  to  this  court  by 
appeal,  and  errors  are  assigned. 

It  is  urged  that  there  is  a  variance  between  the  declaration 
and  the  evidence  ;  that  it  is  averred  appellant  promised  to  pay 
whatever  damages  appellee  might  sustain  by  the  construction 
of  his  foundation,  while  it  is  contended  he  only  promised  to 
pay  whatever  damages  should  be  sustained,  and  for  which  he 
would  be  legally  liable.  The  testimony  given  by  appellee 
fully  sustains  the  declaration,  but  that  of  appellant  is,  that 
he  was  only  to  pay  for  such  damages  as  he  might  cause, 
and  for  which  he  would  be  legally  liable.  The  evidence  of 
Asay  is  not  definite,  and  when  considered  by  itself,  leaves  it 
doubtful ;  but  he  says  appellee  would  be  more  apt  to  remember 
it  correctly  than  he  would,  as  she  had  an  immediate  interest, 
and  had  gone  to  his  office  to  procure  an  injunction  to  stop 
appellant  from  proceeding  with  the  excavation  for  the'  cellar. 


1869.]  Hayes  v.  Moynihan.  425 

Opinion  of  the  Court. 

As  the  result  of  that  interview,  appellee  did  not  proceed  with 
legal  proceedings,  and  soon  after  gave  her  consent  that  the 
work"  might  proceed.  We  infer,  whatever  may  have  been 
appellant's  understanding,  that  appellee  understood  the  agree- 
ment as  she  details  it.  She  is  more  positive  in  giving  her 
evidence  than  appellant.  She  seems  to  be  more  clear,  and 
enters  more  into  details  than  he  does,  as  to  what  was  said  and 
done.  That  there  is  a  conflict,  is  manifest,  but  it  is  of  that 
character  that  both  seem  to  be  convinced  of  the  truth  of  their 
own  version  of  the  arrangement.  When  it  is  remembered  that 
appellant  and  Asay  had  discussed  the  legal  questions  involved 
in  the  case,  it  is  not  unreasonable  to  suppose  that  he  and  Asay 
both  would  be  liable  to  be  less  certain  in  their  recollection  of 
the  agreement.  According  to  appellant's  own  testimony,  he 
suspended  operations  for  a  short  time  after  this  interview,  and 
until  appellee  gave  her  assent ;  and  if  he  had  been  clear  that, 
by  the  agreement,  he  was  only  to  pay  to  the  extent  the  law 
imposed  a  liability, .why  suspend  work? 

It  appears  appellant  and  appellee  had  a  subsequent  inter- 
view, at  the  end  of  which,  he  says  he  wrote  a  note,  and  sent  it 
by  her,  to  his  workmen,  to  proceed.  It  may  be  that  appellee 
had  confused  what  was  said  at  the  two  interviews,  in  giving 
her  testimony.  But  be  that  as  it  may,  the  jury,  in  the  conflict, 
have  decided  in  favor  of  her  evidence,  and  we  are  not  prepared 
to  hold  that  they  did  wrong.  It  is  true,  the  testimony  is  not 
of  that  clear  and  positive  character  that  is  desirable,  but  the 
jury  have  found  that  it  sustains  the  contract  set  out  in  the  dec- 
laration. 

It  is  also  objected  that  the  damages  are  excessive.  The 
evidence  on  behalf  of  appellee,  if  taken  at  the  highest  esti- 
mate, would  only  make  the  cost  of  repairing  the  house  $1600 
or  $1800.  The  witnesses  who  place  it  at  that  sum,  when  they 
come  to  give  the  items  and  their  cost,  do  not  make  it  so  much. 
Garnsey  makes  it  $901,  and  Barrows  $1044,  taking  the  highest 
estimate  they  place  on  the  labor  and  materials.  They  both 
say  the  house,  when  thus  repaired,  would,  perhaps,  sell  for 
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$500  less  than  before  it  was  injured — in  the  one  ease,  the 
aggregate  of  $1401,  and  the  other,  $1544.  And  should  the 
item  for  risk  be  added  in  the  first,  it  would  amount  to  $1901, 
and  in  the  other,  $2044.  On  Garnsey's  evidence,  the  verdict 
is  $186,  and  on  Barrow's,  $229,  too  high. 

But  the  evidence  of  appellant's  witnesses,  Fitzgerald  and 
Agnew,  estimate  the  cost  at  $557,  and  if  the  depreciation  in 
value  and  amount  appellee's  witnesses  name  for  risk  were 
added,  it  would  make  but  $1557  for  the  cost.  Again,  the  wit- 
nesses who  fix  the  depreciation  in  value  at  $500,  do  not  speak 
with  any  great  degree  of  certainty  as  to  the  fact,  while  Harris, 
one  of  appellee's  witnesses,  thinks  it  would  not  exceed  $300. 
Again,  appellant's  witnesses  say  it  is  not  customary  to  charge 
for  the  risk,  but  suppose  it  is  meant  for  profits  of  the  con- 
tractor ;  still  it  would  seem  to  be  high  on  the  amount  of  work 
to  be  done.  It  would  not  look  reasonable  to  suppose  the  con- 
tractor ever  expects  to  make  a  profit  of  fifty  per  cent  on  the 
cost  of  erecting  a  building,  or  even  for  repairing  this  one. 
One  of  appellant's  witnesses  swore  he  would  undertake  to  do 
the  work  at  his  estimate,  with  ten  per  cent  added.  It  is  true, 
these  witnesses  do  not  think  it  is  necessary  to  plaster  the  entire 
house,  or  to  expend  so  much  on  the  roof  as  do  the  witnesses 
for  appellee  ;  but  if  these  items,  at  $240,  were  added,  it  would 
still  be  under  $1800.  And  allowing  rent  during  the  time  the 
repairs  are  being  made,  still  the  verdict  on  either  estimate  is 
too  large. 

This  is  an  action  on  contract,  and  there  can  be  no  claim  for 
punitive  damages.  They  can  only  be  allowed  in  actions  for 
torts.  In  recoveries  of  this  character,  only  the  actual  or  com- 
pensatory damages  are  recoverable.  And  in  any  view  of  the 
evidence  we  fail  to  see  that  it  warrants  the  sum  found  by  the 
jury.  Being  excessive  and  unauthorized,  the  court  below 
should  have  granted  a  new  trial.  The  judgment  of  the  court 
below  must,  therefore,  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  Claek  et  al. 

v. 

Michael  Hogle,  Administrator  et  al. 


1.  Arbitration — power  of  an  executor  or  administrator  in  reference  thereto. 
An  executor  or  administrator  has  no  power  to  submit  a  claim  against  an 
estate  to  arbitration  so  as  to  bind  the  estate,  and  if  he  undertakes  to  do  so, 
a  judgment  rendered  on  the  award  will  be  void. 

2.  Same — effect  of  such  submission  upon  a  prior  valid  judgment.  But 
where  such  submission  was  upon  an  appeal  to  a  circuit  court  from  a  judgment 
in  a  probate  court,  allowing  a  claim  against  the  estate,  the  void  judgment 
entered  upon  the  award  in  the  circuit  court  will  not  affect  in  any  manner, 
or  invalidate  the  judgment  appealed  from. 

3.  Want  of  service — default.  A  decree  rendered  upon  the  default  of 
a  party  who  had  no  notice  of  the  suit,  either  actual  or  constructive,  is  void 
as  to  such  party. 

4.  Jurisdiction  in  chancery — administration  of  estates.  A  creditor 
of  an  estate  presented  his  claim  to  the  probate  court,  at  the  term  appointed 
by  the  executor  for  that  purpose,  and  a  portion  of  it  was  allowed.  The 
creditor  thereupon  appealed  to  the  circuit  court,  when  the  matter  was  improp- 
erly referred  to  arbitration,  and  a  judgment  was  entered  on  the  award  for 
the  full  amount  of  the  claim.  The  distributees  of  the  estate  filed  their  bill 
in  chancery  to  vacate  that  judgment,  which  was  done,  except  to  the  amount 
allowed  in  the  probate  court.  After  a  time,  the  assignee  of  the  judgment 
filed  his  bill  in  chancery,  asking  to  have  that  decree  annulled,  and  for  an 
account  from  the  personal  representative  of  the  estate  of  the  personal  assets, 
and  in  default  of  any,  that  he  be  decreed  to  sell  the  realty  to  pay  the  debt. 
The  estate  had  not  been  settled,  and  soon  after  the  allowance  of  the  claim  in 
the  probate  court  all  the  papers  and  records  of  that  court  were  destroyed 
by  fire :  Held,  that  this  bill  of  the  creditor  should  be  entertained,  under  the 
circumstances  of  the  loss  of  the  records  and  papers  by  fire ;  he  had  a  right 
to  ask  an  account  from  the  personal  representative,  and  a  discovery  of  assets, 
and  a  decree  for  a  sale  of  realty  in  default  of  other  assets. 

5.  Administration  of  estates — within  what  time  the  realty  may  be  sold 
to  pay  debts.  A  little  more  than  eight  years  had  elapsed,  after  the  decree 
mentioned,  before  the  creditor  filed  his  bill,  but  it  was  held,  such  delay  ought 
not  to  bar  the  relief  sought,  under  the  circumstances,  as  he  had  no  means  of 
showing  the  condition  of  the  estate  after  the  destruction  of  the  probate 
office,  and  the  estate  still  remained  unsettled. 

6.  Parties — who  may  jtte  such  a  bill.  One  creditor  alone  may  file  such  a 
bill. 
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Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county ; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  Clark,  for  the  plaintiffs  in  error,  upon  the  ques- 
tion of  the  jurisdiction  of  a  court  of  chancery  to  entertain  a 
bill  in  behalf  of  a  creditor  of  an  estate,  insisted  that  under  the 
circumstances  of  this  case,  the  relief  sought  should  be  granted, 
citing  1  Story's  Eq.  Juris,  sees.  538,  543,  546,  547,  548,  551, 
552,  554  and  555  ;  also,  Propst  v.  Meadows,  13  111.  169  ;  Van- 
sycle  v.  Richardson,  ib.  174  ;  Martin  v.  Dry  den  et  al.  1  Gilm. 
210  ;  MaJmr  v.  O'Bara,  4  Gilm.  427;  /Strong  etal.  v.  Claw- 
son,  5  Gilm.  347 ;  Grattan  v.  Grattan,  18  111.  171. 

Messrs.  Roff  &  Doyle,  for  the  defendants  in  error,  contended 
there  was  no  jurisdiction ;  first,  because  it  did  not  appear  that 
the  personal  assets  were  exhausted,  that  being  the  primary 
fund  for  the  payment  of  debts.  Second,  there  is  a  remedy  at 
law,  provided  by  the  statute.  Third,  there  being  several  credi- 
tors, one  alone  can  not  maintain  a  bill. 


Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court] 

This  is  a  writ  of  error  to  the  circuit  court  of  Iroquois  county, 
to  set  aside  a  decree  rendered  by  that  court,  in  a  suit  in  chan- 
cery, in  which  Benjamin  F.  Smith,  by  his  guardian,  and 
Dinah  Smith  were  complainants,  and  Benjamin  F.  Wright, 
Jacob  A.  Whiteman  and  others  were  defendants,  at  the  Decem- 
ber term  of  1859,  of  that  court. 

The  bill  was  filed  by  John  Clark  as  assignee  of  Benjamin 
F.  Wright,  and  against  Michael  Hogle,  administrator  of  James 
M.  Smith,  deceased,  William  A.  Bos  well,  executor  of  Dinah 
Smith,  deceased,  and  Kate  Atkins  and  others,  claiming  interests 
under  the  will  of  Dinah  Smith. 
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A  demurrer  to  the  bill  was  sustained  by  the  circuit  court,  to 
reverse  which,  the  record  is  brought  here  by  writ  of  error. 

To  understand  the  case,  a  brief  statement  of  the  leading  facts 
is  necessary. 

It  appears  that  James  M.  Smith  died  in  1854,  in  Iroquois 
county,  having  made  his  last  will  and  testament,  by  which  lie 
devised  his  estate,  real  and  personal,  after  the  payment  of  his 
debts,  to  his  mother,  Mary  Mandeville,  and  to  his  brother, 
Benjamin  F.  and  sister,  Dinah  Smith,  he  being  unmarried  and 
having  no  child.  By  the  death  of  Mary  and  Benjamin,  Dinah 
became  entitled  to  the  whole  estate,  subject  to  the  debts.  The 
will  was  proved  in  the  proper  court  in  August,  1854,  and  let- 
ters testamentary  were  duly  granted  to  Whiteman,  who  quali- 
fied, and  thereupon  gave  notice  to  all  persons  holding  claims 
against  the  estate  to  present  them  at  the  December  term,  1854, 
of  the  probate  court,  at  which  term  Benjamin  F.  Wright  pre- 
sented his  claim  against  the  estate,  amounting  to  three  thou- 
sand and  sixty-seven  dollars,  which  was  allowed  by  the  court 
to  the  amount  of  five  hundred  and  sixty-seven  dollars  fifty- 
seven  cents,  from  which  Wright  appealed  to  the  circuit  court. 

The  judge  of  that  court,  having  been  of  counsel  in  the 
cause,  declined  trying  the  appeal,  and,  by  whose  motion  is  not 
stated,  the  court  made  an  order  of  reference  to  three  persons, 
who  proceeded,  after  notice  to  the  parties,  to  hear  the  case, 
and  they  awarded  to  "Wright  the  full  amount  of  his  claim,  a 
copy  of  which  award  was  duly  served  upon  the  parties.  A 
judgment  on  the  award  was  entered  in  favor  of  Wright 
against  the  executor,  to  be  paid  in  due  course  of  administra- 
tion. Subsequent  to  this,  but  at  what  time  is  not  stated,  it  is 
alleged  that  Wright  assigned  this  claim  to  the  complainant  in 
this  bill,  nor  is  it  shown  wThat  consideration,  if  any,  was  paid 
for  the  assignment,  or  that  it  was  of  record. 

On  the  twenty-seventh  of  March,  1855,  Benjamin  F.  Smith, 
one  of  the  devisees  under  the  will  of  James  M.,  by  his  guar- 
dian, and  Dinah  Smith,  the  other  surviving  devisee,  filed  their 
bill  in  chancery  in  the  same  court,  making  Michael  Hogler 
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administrator  with  the  will  annexed,  of  James  M.  Smith, 
deceased,  Wright,  Mary  Mandeville,  and  Andrew  Mande- 
ville  defendants,  alleging  fraud  in  procuring  the  judgment  in 
the  probate  court,  and  that  the  finding  of  the  circuit  court  on 
the  award  of  the  arbitrators  was  a  nullity,  and  praying  that  the 
judgment  rendered  thereon  by  the  circuit  court  should  be  set 
aside  and  for  nothing  esteemed,  and  that  Hogle,  the  adminis- 
trator, be  enjoined  from  paying  the  same. 

Without  any  service  of  process  upon  Wright  or  the  other 
defendants,  without  any  publication  against  them  if  they 
were  non-residents,  which  is  nowhere  shown,  their  default  was 
entered  and  the  cause  set  for  hearing. 

The  court  decreed  that  the  judgment  of  the  circuit  court  on 
the  award  should  be  vacated  as  to  all  except  the  sum  of  five 
hundred  and  sixty-seven  dollars  fifty-seven  cents,  allowed  by 
the  probate  court,  with  interest  thereon  from  the  day  of  Decem- 
ber 1854,  and  enjoining  the  administrator  from  paying  over 
any  part  of  that  judgment  except  the  sum  of  five  hundred 
and  sixty-seven  dollars  fifty  seven  cents,  with  the  interest 
thereon. 

It  is  to  annul  this  decree  the  bill  before  us  was  filed.  The 
file  mark  is  to  November  term,  1868,  more  than  eight  years 
after  the  decree  complained  of  was  passed.  - 

It  is  alleged  in  the  bill,  that  soon  after  the  will  was  proved, 
and  letters  testamentary  granted,  and  the  claim  of  Wright 
allowed,  all  the  papers  of  the  probate  court  were  destroyed  by 
fire. 

The  first  question  presented  is,  had  the  circuit  court  such 
jurisdiction  of  the  person  of  Wright  as  to  justify  the  decree 
against  him  %  The  answer  to  this  is  plain.  The  court  had  no 
jurisdiction  over  him,  there  having  been  no  notice  of  the  suit, 
constructive  or  otherwise,  and  the  decree  was  by  his  default. 
As  to  him,  the  decree  was  a  nullity,  and  is  not  in  the  way 
of  the  previous  judgment  on  the  appeal,  from  the  probate 
court,  which  the  bill  attacked.  That  was  left  in  full  force  as  a 
judgment  of  a  court  of  competent  jurisdiction,   for  the  sum 
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three  thousand  and  sixty-seven  dollars,  against  the  executor 
of  James  M.  Smith,  to  be  paid  in  due  course  of  administration. 

It  is  said,  however,  by  defendant  in  error,  that  this  judg- 
ment was  rendered  upon  an  award  of  arbitrators,  and  that  it 
is  therefore  of  no  binding  force  upon  the  estate.  It  is  held  by 
this  court,  that  an  executor  or  administrator  has  no  power  to 
submit  a  claim  against  an  estate  to  arbitration  so  as  to  bind 
the  estate.  Eeitzell  et  al.  Adm.  v.  Miller,  25  111.  67.  This  is 
undoubtedly  the  true  doctrine,  and  rendered  the  judgment  on 
the  award  void  and  of  no  effect,  but  it  did  not  affect  in  any 
manner,  or  invalidate  the  judgment  for  the  amount  found  by 
the  court  of  probate,  namely:  five  hundred  and  sixty-seven 
dollars  fifty-seven  cents,  and  this  amount  is  saved  to  Wright, 
by  the  decree  sought  to  be  set  aside. 

We  were,  on  the  first  examination  of  this  case,  inclined  to 
hold,  under  the  circumstances  attending  it,  the  loss  and  destruc- 
tion of  the  records  of  the  probate  court  by  fire,  that  there  was 
an  equitable  claim  by  Wright,  or  his  assignee,  the  complainant 
here,  that  the  administrator  should  be  decreed  to  account  and 
to  sell  the  lands  of  the  testator  sufficient  to  pay  the  original 
judgment  obtained  before  the  court  of  probate,  and  mature 
reflection  has  satisfied  us  that  so  to  decree  would  not  be  at 
variance  with  principle,  or  contrary  to  the  views  expressed  by 
this  court  in  the  case  of  McCoy  v.  Morrow,  18  111.  519,  and 
approved  in  Rucker  v.  Dooley  et  al.  49  111.  377. 

Here  there  were  no  means  accessible  to  complainant,  to 
show  the  condition  of  the  estate  of  Smith,  and  no  pretense  of 
any  settlement  of  it  by  the  executor,  before  he  resigned,  or  by 
Hogle,  the  administrator,  who  succeeded  him,  and  only  a  little 
more  than  eight  years  had  elapsed,  before  this  bill  was  filed 
to  require,  the  administrator  to  sell  the  land,  or  enough  of  it 
to  pay  complainant's  debt.  We  do  not  think,  under  the  cir- 
cumstances, there  was  such  delay,  as  to  bar  the  relief  sought. 

This  bill  is,  in  effect,  a  bill  for  discovery,  and  an  account  of 
assets,  and  shows  upon  its  face  it  would  be  impossible  to  do 
either,  by  reason  of  the  papers  and  records  being  destroyed. 
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That  one  creditor  may  alone  file  such  a  bill  is  well  settled. 
1  Story  Eq.  Jur.  603  sec.  546. 

We  are  of  opinion,  sufficient  equities  are  shown  upon  the 
face  of  the  bill  to  sustain  it.  The  complainant,  under  the  cir- 
cumstances stated,  is  entitled  to  call  upon  the  administrator  to 
show  what  he  has  done  with  this  estate  ;  what  assets,  if  any, 
there  be,  subject  to  the  payment  of  this  debt,  and  in  default 
thereof,  compel  payment  out  of  the  realty.  The  bill  is  at 
least  entitled  to  an  answer.  What  the  final  decree  shall  be, 
must  depend  upon  the  issues  and  proofs  made  at  the  hearing. 

The  decree  sustaining  the  demurrer  and  dismissing  the  bill 

is  reversed,  and  the  cause  remanded  for  further  proceedings 

consistent  with  this  opinion 

Decree  reversed. 


George  H.  Laflin  et  al. 
v. 
The  Central  Publishing  House  et  al. 


1.  Attachment — when  it  will  lie.  Should  a  mortgagor  and  mortgagee 
of  chattels  collude  to  make  use  of  the  mortgage  for  the  purpose,  by  an  unfair 
sale,  of  hindering,  delaying  and  defrauding  creditors  of  the  former,  by  pre- 
venting any  thing  being  saved  at  the  sale  after  payment  of  the  mortgage,  it 
might  be  plausibly  argued  that  the  property  would  be  liable  to  attachment 
under  the  amendatory  attachment  act  of  1865. 

2.  But  a  fraud  in  the  sale  under  the  mortgage,  merely, by  the  mortgagee 
upon  the  mortgagor,  would  not,  of  itself,  bring  the  case  within  the  statute, 
and  enable  creditors  to  attach. 

3.  Or,  if  the  mortgagee  should  sell  the  property  en  masse,  and  for  less 
than  its  value,  whatever  might  be  the  right  of  the  mortgagor  to  avoid  the 
sale,  that  fact  would  not,  of  itself,  authorize  an  attachment  by  creditors. 

4.  It  would  be  difficult  to  imagine  a  case  where  a  creditor  would  have  a 
right  to  attach  the  mortgaged  property,  under  the  statute,  in  the  absence  of 
a  corrupt  intent  to  defraud  creditors,  by  collusion  between  the  mortgagor 
and  mortgagee. 
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This  case  comes  from  the  Superior  Court  of  Chicago,  the 
Hon.  Wm.  A.  Porter,  Judge,  presiding,  upon  a  certificate  of 
questions  of  law,  which  is  set  forth  in  the  opinion. 

Messrs.  Bonnet,  Fat  &  Griggs,  for  the  plaintiffs  in  error. 

Mr.  Milton  T.  Peters,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  case  comes  before  us  without  any  statement  of  facts, 
but  upon  the  following  certificate  of  the  court  : 

I,  William  A.  Porter,  one  of  the  Justices  of  the  said  Supe- 
rior Court  of  Chicago,  within  and  for  the  county  of  Cook,  in 
said  State  of  Illinois,  do  hereby  certify  to  the  Supreme  Court 
of  said  State,  that  the  above  entitled  cause  was  tried  before 
me,  at  the  June  Term  of  said  Superior  Court,  A.  D.  1868  ; 
and  that,  upon  that  trial,  the  plaintiffs  contended  that  a  certain 
chattel  mortgage,  which  was  admitted  to  have  been  made 
without  fraud,  from  the  Central  Publishing  House  to  John  W. 
Smith,  one  of  the  defendants,  had  been  fraudulently  foreclosed 
by  a  sale  out  of  court,  under  which  sale  Smith  claimed  to  hold 
the  property  in  question  in  this  suit. 

The  plaintiffs  alleged  that  said  property  might  have  been 
sold  fairly  for  sufficient  to  pay  the  demand  of  said  Smith  and 
the  demand  of  the  plaintiffs,  and  that  by  the  sale  to  Smith, 
the  plaintiffs  were  deprived  of  all  means  of  making  their 
demand.  And  upon  said  trial  the  following  questions  of  law 
arose,  and  were  decided  be  me  as  below  stated,  that  is  to  say : 

Question  I. — Whether  the  act  entitled  "  An  act  to  amend 
Chapter  IX  of  the  Revised  Statutes,  entitled  Attachments  in 
Circuit  Courts,"  warrants  an  attachment  on  the  ground  of 
fraud  in  a  sale  under  a  chattel  mortgage  without  fraud  in  the 
making  of  the  mortgage  ? 

28— 52nd  III. 
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Which  question  I  decided  in  the  negative,  against  said  plain- 
tiffs, and  in  favor  of  said  defendants,  whereto  the  said  plain- 
tiffs then  and  there  excepted. 

Question  II.— -Whether  a  sale  under  a  chattel  mortgage, 
which,  in  matter  of  fact,  hinders  and  delays  creditors,  war- 
rants an  attachment  under  said  act,  on  the  ground  that  such 
sale  is  fraudulent  in  law,  without  a  corrupt  intent  in  the  making 

of  the  sale  ? 

Which  question  I  decided  in  the  negative,  against  the  plain- 
tiffs, and  in  favor  of  said  defendants,  whereto  the  said  plain- 
tiffs then  and  there  excepted. 

And  thereupon  I  instructed  the  jury  in  said  case  that  the 
plaintiffs  had  failed  to  sustain  their  said  action,  whereupon  the 
jury  returned  a  verdict  for  the  defendants,  whereto  the  plain- 
tiffs then  and  there  excepted. 

And  thereupon  the  said  plaintiffs  entered  their  motion  to 
set  aside  said  verdict,  and  for  a  new  trial  of  said  cause;  which 
motion,  afterwards,  to-wit:  at  the  October  Term,  A.  D.  1868, 
of  said  Court,  was  argued  by  counsel  and  overruled  by  the 
Court,  and  thereupon  final  judgment  was  rendered  on  said  ver- 
dict, in  favor  of  said  defendants,  and  against  said  plaintiffs, 
whereto  the  said  plaintiffs  then  and  there  excepted. 

And  I  do  further  certify  that  thereupon  the  parties  litigant 
aforesaid,  respectively,  did  then  and  there,  in  open  Court, 
assent  that  the  questions  of  law  aforesaid,  together  with  my 
decision  thereupon,  should  be  certified  by  me  to  the  Supreme 
Court,  pursuant  to  the  statute  in  such  case  made  and  provided, 
which,  on  the  motion  of  the  said  plaintiffs,  is  accordingly  done. 

WM.  A.  PORTER,     [seal.] 

In  the  absence  of  all  statement  of  facts,  we  are  unable  to 
give  a  satisfactory  answer  to  the  first  of  the  foregoing  ques- 
tions. It  is  too  vague  and  general.  What  was  the  character 
of  the  supposed  fraud?  Was  it  a  fraud  by  the  mortgagee 
upon  the  mortgagor?  Or  was  it  a  combination  between  the 
mortgagor  and  the  mortgagee  to  have  the  property  sold  for 
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less  than  its  value,  with  a  view  of  defrauding  creditors  by 
preventing  anything  being  saved  at  the  sale,  after  payment  of 
the  mortgage  ?  In  other  words,  had  the  mortgagor  and  mort- 
gagee colluded  to  make  use  of  the  mortgage  for  the  purpose, 
by  an  unfair  sale,  of  hindering,  delaying  and  defrauding  credi- 
tors ?  In  such  a  case,  it  might  be  argued,  with  considerable 
plausibility,  that  the  property  would  be  liable  to  attachment 
under  the  amended  attachment  law  of  1865.  If,  on  the  other 
hand,  the  supposed  fraud  is  merely  a  fraud  by  the  mortgagee 
upon  the  mortgagor,  we  see  no  ground  on  which  it  could  be 
held  that  this  alone  would  bring  the  case  within  the  statute, 
and  enable  creditors  to  attach.  If,  for  example,  the  objection 
to  the  sale  is,  what  we  imagine  from  the  argument  it  really 
was  in  the  present  case,  that  the  property  was  sold  en  masse, 
and  for  less  than  its  value,  whatever  might  be  the  right  of  the 
mortgagor  to  avoid  the  sale,  we  could  not  recognize  this  fact 
as  sufficient  of  itself  to  authorize  an  attachment  by  creditors. 

As  to  the  second  question,  we  suppose  it  to  refer  to  such  a 
case  as  that  just  supposed,  where  the  law  authorizes  the  mort- 
gagor to  have  the  sale,  but  not  the  mortgage,  set  aside.  This 
would  give  a  creditor  no  right  of  attachment,  nor  can  we 
imagine  any  case  where  he  would  have  that  right,  under  the 
statute,  in  the  absence  of  a  corrupt  intent  to  defraud  creditors, 
by  collusion  between  the  mortgagor  and  mortgagee. 

As  this  record  is  made  up,  we  can  not  say  there  is  any  error 
in  it  which  would  justify  a  reversal  of  the  judgment. 

Judgment  affirmed. 
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Leonaed  Kothgekber  et  ah 

v. 

Thomas  Gotjgh. 

Fraudulent  skles— employment  of  vendor  by  vendee  as  agent.  Where 
a  party  sells  out  his  business  to  another,  while  it  is  not  a  fraud  per  se  for 
the  vendor  to  be  employed  by  the  vendee  as  a  clerk  to  carry  on  the  busi- 
ness, it  is  a  circumstance  creating  a  strong  presumption  of  fraud,  and  espe- 
cially so  when  the  former  uses  and  controls  the  property  as  he  did  before 
the  sale.  In  such  a  case,  it  requires  clear  and  satisfactory  proof,  and  the 
circumstances  surrounding  the  transaction  should  clearly  indicate  honesty 
and  good  faith,  to  rebut  the  presumption. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

Mr.  John  Ltle  Kino,  for  the  appellants. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass  de  bonis  asportatis,  brought 
by  appellee  in  the  superior  court  of  Chicago,  against  appel- 
lants, for  levying  a  writ  of  attachment  on  property  claimed 
by  appellee.  Appellants  claimed  that  the  goods  were  the 
property  of  one  Bolshaw,  who  was  indebted  to  Livingston, 
for  whom  Eothgerber  was  acting  as  agent,  in  a  considerable 
sum  of  money ;  that  he  caused  a  writ  of  attachment  to  be 
issued  and  levied  upon  the  goods  as  the  property  of  Bolshaw. 
Appellee,  on  the  other  hand,  claimed  to  have  purchased  the 
goods  of  Bolshaw  before  the  writ  issued  against  Bolshaw,  and 
before  the  levy  was  made,  and  to  have  been  in  possession  of 
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the  property.  Appellants  insisted,  that  the  sale  was  fraudu- 
lent, and  made  to  hinder  and  delay  creditors.  The  case  was 
tried  before  a  jury,  who  found  a  verdict  in  favor  of  plaintiff, 
and  defendants  entered  a  motion  for  a  new  trial,  which  the 
court  overruled,  and  rendered  judgment  on  the  verdict,  and 
defendants  bring  the  case  to  this  court  on  appeal,  and  seek  a 
reversal. 

It  is  first  insisted,  that  the  verdict  is  unsupported  by  the 
evidence.  The  main  facts  in  the  case  are,  that  Bolshaw 
owned  a  saloon  and  was  engaged  in  the  sale  of  liquors ;  that 
he  was,  at  the  time  of  the  sale,  indebted  to  different  persons 
in  the  sum  of  about  ten  thousand  dollars ;  that  the  indebted- 
ness to  Livingston  was  a  balance  of  an  account  for  liquors 
purchased  of  him.  There  seems  to  have  been  no  inventory 
of  the  stock  at  or  prior  to  the  sale,  and  Bolshaw  continued  to 
sell  liquors  and  managed  the  business  after  as  before  the  sale. 
The  articles  of  agreement  that  were  executed  at  the  time, 
provided  that  Bolshaw  should  have  power  to  purchase  all 
necessary  articles,  to  employ,  pay  and  discharge  employees, 
and  this  was  to  continue  for  one  year  from  the  time  of  sale. 

It  seems  the  property  sold  was  claimed  to  be  worth  one  or 
two  thousand  dollars  more  than  he  received,  and  he  at  first 
asked  $9000  for  the  stock.  He  does  not  pretend  that  he  ever 
offered  to  sell  it  to  any  other  but  one  person,  and  says  he  does 
not  remember  his  name.  He,  too,  only  claims  to  have  received 
two  thousand  dollars  in  hand.  He  took  notes  running  from 
six  to  eighteen  months,  and  without  security. 

If  this  transaction  was  not  conceived  and  executed  in  fraud 
of  creditors,  it  has  many  strong  marks  of  such  a  purpose. 
In  the  first  place,  Bolshaw  was  largely  in  debt,  even  beyond 
his  ability  to  pay.  His  creditors  were  pressing  him,  and  he 
was  not  able  to  meet  their  urgent  demands  for  payment.  He 
sells  property,  perhaps,  for  two  thousand  dollars  less  than  its 
value — at  any  rate,  less  than  he  at  first  asked;  receives  but  two 
thousand  dollars  in  hand  ;  the  balance  he  agrees  to  receive  in 
payments  at  periods  of  six,  twelve  and  eighteen  months ;  takes 
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notes  of  a  man  of  whose  means  or  ability  to  pay  lie  testifies 
he  had  no  knowledge,  and  without  security.  He  does  all  this 
without  taking  an  inventory,  but  only  pretends  that  they 
looked  over  the  stock  and  examined  it  casually,  taking  down 
the  items  on  a  piece  of  paper.  He  paid  no  portion  of  the 
money  he  received  to  his  creditors,  unless  it  were  some  small 
bills  for  family  expenses,  etc.  Nor  did  he  make  any  arrange- 
ment for  the  appropriation  of  the  money  that  was  to  be  sub- 
sequently received,  to  their  payment.  These  circumstances 
leave  scarcely  a  doubt  on  our  minds  that  it  was  the  intention 
of  Bolshaw  to  defraud  his  creditors  by  making  this  sale. 

It  being  necessary,  however,  that  the  purchaser  should  also 
have  been  aware  of  the  fraudulent  intention  of  the  vendor, 
and  to  participate  in  that  design,  to  render  the  sale  void,  it  is 
necessary  to  examine  the  evidence  to  learn  whether  appellee 
is  chargeable  with  the  fraud  intended  by  Bolshaw.  That  he, 
without  experience  in  the  business,  should  be  willing  in  good 
faith  to  make  so  large  a  purchase  on  such  a  hazard,  seems 
almost  incredible.  He  could  have  formed  no  correct  judg- 
ment as  to  the  value  of  the  property  by  the  very  superficial 
examination  he  made.  He  took  no  inventory  to  learn  its 
value,  nor  do  we  see  that  he  even  called  in  an  experienced 
friend  to  obtain  his  judgment  as  to  its  value.  He  did  not, 
nor  could  he  know  from  the  means  he  employed,  whether 
there  were  three  or  ten  thousand  dollars'  worth  of  liquors. 
Business  men,  acting  in  good  faith,  rarely  transact  business 
in  this  manner. 

Again,  if  the  transaction  was  a  fair  one,  why  did  he  remove 
a  portion  of  the  goods  from  the  building  by  the  way  of  a 
back  window  and  through  an  alley,  and  why  was  it  that  he 
retained  Bolshaw  in  the  fivll  and  entire  management  of  the 
property,  fully  empowered  to  do  any  and  all  things  he  might 
have  done  before  the  sale  ?  These  things  are  not  in  the  usual 
course  of  business,  and,  to  say  the  least,  create  a  very  strong 
presumption  of  a  fraudulent  intention.  While  it  is  not  a  fraud 
per  se  for  the  vendor  to  be  employed  by  the  vendee  as  a  clerk 
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to  carry  on  the  business,  it  is  a  circumstance  creating  a  strong 
presumption  of  fraud,  and  especially  so  when  he  uses  and  con- 
trols the  property  as  he  did  before  the  sale.  In  such  a  case, 
it  requires  clear  and  satisfactory  proof  to  rebut  the  presump- 
tion. The  circumstances  surrounding  the  transaction  in  such 
a  case  should  clearly  indicate  honesty  and  good  faith  to  change 
the  presumption.  The  circumstances  and  proof  in  this  case 
we  think  are  not  of  that  character. 

The  reason  assigned  by  Bolshaw,  why  the  goods  were 
removed  through  a  back  window  and  through  an  alley,  would 
seem  to  clearly  indicate  that  the  object  was  to  avoid  observa- 
tion, and  not  to  call  attention  to  the  fact  that  they  were  being 
removed.  It  is  true,  Bolshaw  says  they  did  so  because  the 
floor  at  the  front  entrance  was  defective,  but  it  seems  to  us 
that  this  was  but  a  pretext,  as  any  such  defect  could  have 
readily  been  remedied  if  it  existed ;  but  other  heavy  packages 
seem  to  have  been  removed  that  way.  Men  situated  as  they 
were,  if  their  purposes  had  been  honest,  would  naturally  have 
desired  to  prevent  suspicion  by  avoiding  such  a  clandestine 
course.  When  fully  considered,  the  proofs  in  this  case  impress 
us  with  the  conviction  that  the  verdict  is  not  sustained  by 
the  evidence,  and  that  the  case  should  be  passed  upon  by 
another  jury.  Taking  all  the  testimony  in  the  case,  it,  we 
think,  fails  to  show  that  the  transaction  was  bona  fide.  We 
are,  therefore,  of  the  opinion  that  the  court  below  erred  in 
overruling  the  motion  for  a  new  trial,  and  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  H.  Wentz  et  al. 

v. 

Louis  Wilson  et  al. 

New  trial — verdict  against  the  evidence.  The  judgment  of  the  court 
below  is  reversed  in  this  case  on  the  ground  that  the  evidence  fails  to  sus- 
tain the  verdict. 

Appeal  from  the  Circuit  Court  of  Warren  county  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Stewart  &  Phelps,  for  the  appellants. 

Mr.  J.  W.  Davidson  and  Mr.  John  Porter,  for  the  appel- 
lees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  Warren  circuit  court.  The  suit 
was  assumpsit,  on  a  promissory  note,  and  the  pleas  were,  a  total 
failure  of  consideration,  a  set-off,  and  partial  failure  of  consid- 
eration. 

The  jury  found  for  the  defendants.  The  note,  it  appears, 
was  given  for  a  threshing  machine,  described  as  a  number  2 
machine,  by  the  agent  of  plaintiffs,  who  sold  it. 

It  further  appears,  defendant,  Lewis  Wilson,  had,  at  first, 
ordered  a  number  1  machine,  on  which  there  was  a  warranty 
by  plaintiffs.  He  afterwards  changed  his  mind,  and  ordered 
a  cheaper  kind,  a  number  2  machine,  and  now  seeks  to  apply 
the  warranty  given  on  number  1,  to  number  2.  His  complaint 
is,  that  the  machine  does  not  clean  the  grain  well ;  that  a  large 
per  centage  is  left  in  the  straw. 
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We  are  not  satisfied  the  evidence  justifies  this,  nor  are  we 
satisfied,  if  the  warranty  did  attach  to  this  machine,  that  it 
has  been  broken.  The  weight  of  evidence,  we  are  inclined 
to  think,  is  decidedly  in  favor  of  the  machine.  The  purchaser 
has  it  in  his  possession,  never  having  offered  to  return  it,  and 
has  operated  it  repeatedly  with  success.  He  never  complained 
of  any  defect  until  the  note  became  due,  but,  on  the  contrary, 
said  it  was  one  of  the  best  machines  he  ever  saw. 

There  is  no  question  of  law  mooted,  and  we  dispose  of  the 
case  by  reversing  the  judgment  on  the  ground  the  evidence 
does  not  sustain  the  verdict,  and  a  new  trial  should  be  had. 

The  judgment  is  reversed. 

Judgment  reversed. 


Chicago  &  Northwestern  Railway  Company 

v. 
Daniel  Diehl. 


Negligence  in  railroads — requisites  of  instructions.  In  an  action 
against  a  railroad  company  for  killing  stock,  if  an  instruction  for  the  plain- 
tiff which  undertakes  to  enumerate  the  facts  upon  which  a  recovery  may 
be  had,  omits  the  essential  fact  that  the  road  had  been  opened  six  months, 
a  judgment  for  the  plaintiff  will  be  reversed,  unless  such  omitted  fact  is 
shown  by  the  evidence. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 


The  opinion  states  the  case. 

Mr.  James  McCoy,  for  the  appellants. 
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Messrs.  Dinsmore  &  Stager,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  for  the  recovery  of  the  value  of  two 
colts  killed  by  the  railway  company.  The  court  told  the  jury 
to  find  for  the  plaintiff  in  case  the  evidence  showed  certain 
facts,  among  which  it  did  not  enumerate  the  essential  fact 
that  the  road  had  been  opened  six  months.  We  should  not 
reverse  for  this  if  the  evidence  showed  such  fact,  but  it  does 
not,  nor  does  it  show  any  other  fact  from  which  this  might  be 
inferred.  We  must,  therefore,  reverse  the  judgment  and 
remand  the  cause. 

Judgment  reversed. 


The  Norwich  Fire  Insurance  Company 

v. 

George  Boomer. 


1.  Insurance — of  omission  of  assured  to  disclose  7ds  interest.  Upon  an 
application  for  insurance,  the  party  applying  is  bound  to  disclose  all  facts 
material  to  the  risk,  but,  in  the  absence  of  a  requirement  on  the  subject  in 
the  policy,  or  of  any  inquiry  in  respect  thereto,  it  is  not  essential  that  he 
should  disclose  the  nature  of  his  interest  in  the  property  sought  to  be 
insured.     It  is  sufficient,  if  he  have  an  insurable  interest. 

2.  So,  where  a  policy  issued  to  a  mortgagee  of  the  property  insured,  con- 
tained no  provision  in  respect  to  the  disclosure  of  the  nature  of  the  interest 
in  the  property,  except  that  the  company  would  not  be  liable  "  for  loss  for 
property  owned  by  any  other  party,  unless  the  interest  of  such  party  be 
stated  in  this  policy  "  :  Held,  that  this  condition  did  not  require  the  assured 
to  disclose  his  interest  when  he  made  the  application ;  on  the  contrary,  by 
implication,  it  excused  him  from  so  doing. 

3.  Insurance — by  a  mortgagor  in  the  name  of  Ms  mortgagee.  Where  a 
mortgagor,  in  pursuance  of  an  agreement  for  further  security,  pays  the 
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premium  on  a  policy  of  insurance  effected  on  the  mortgaged  property  in  the 
name  of  the  mortgagee,  the  property  being  afterward  destroyed,  the  fact 
of  the  mortgagor  having  paid  the  debt  secured  by  the  mortgage,  will  not 
prevent  a  recovery  of  the  insurance  against  the  company.  In  such  case, 
the  mortgagor  is  the  beneficial  party,  and  has  the  right  to  recover  the 
same  in  the  name  of  the  mortgagee. 

4.  Same — insurance  by  the  mortgagee  in  his  own  name.  But,  it  seems, 
where  a  mortgagee  applies  for  a  policy,  pays  the  premium,  and  effects  the 
insurance  in  his  own  name,  the  company,  on  the  occurrence  of  loss  and 
payment  by  them  of  the  insurance  to  the  mortgagee,  would  be  entitled  to 
subrogation,  and  to  an  assignment  of  the  mortgage.  In  such  a  case  the 
insurance  would  be  considered  as  a  further  security  of  the  debt,  and  on  the 
principle,  that  a  surety  who  pays  the  debt,  may  resort  to  the  principal 
debtor  for  payment,  the  insurer  could  recover  from  the  mortgagor. 


Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  O.  B.  Sansum,  for  the  appellants,  insisted  that  when  a 
mortgagee  applies  for  insurance,  he  must  disclose  the  nature 
and  extent  of  his  interest,  citing  Columbia  Insurance  Co.  v. 
Lawrence,  2  Peters,  49  ;  Marshall  on  Ins.  p.  789,  b.  4.  ch.  2  ; 
10  Peters,  507 ;  Carpenter  v.  Providence  Washington  Insur- 
ance Co.  16  Peters,  495. 

Messrs.  Waite  &  Clarke,  for  the  appellee. 

The  nature  or  amount  of  the  interest  held  by  the  assured  on 
the  property  insured,  in  the  absence  of  specific  inquiries  as  to 
the  nature  of  such  interest,  and  of  conditions  in  the  policy 
requiring  it  to  be  stated  or  disclosed,  need  not  be  communicated 
to  the  insurer,  or  stated  in  the  policy  itself,  and  the  assured, 
in  case  of  loss,  can  recover  to  the  extent  of  any  interest  he 
may  have  in  the  subject  matter  insured,  however  indirect ;  and 
it  is  in  general  sufficient,  if  the  subject  matter  of  the  insurance 
and  the  nature  of  the  risk  are  set  forth  in  the  policy,  without 
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any  mention  of  the  nature  or  character  of  the  interest  for  which 
the  insurance  is  intended  as  a  protection.  Angell  on  Ins.  sec. 
182  ;  Phillips  on  Ins.  3d  ed.  vol.  1,  page  223  ;  Strong  v.  Manu- 
facturers' Ins.  Co.  10  Pick.  40  ;  Protection  Ins.  Co.  v.  Ilarmer, 
22  Ohio,  2  vol.  1ST.  S.  474 ;  Franklin  Fire  Ins.  Co.  v.  Coxites, 
14  Md.  285  ;  Fletcher  v.  Com.  Ins.  Co.  18  Pick.  419 ;  Tyler 
v.  ^Etna  Ins.  Co.  12  Wend.  507 ;  Turner  v.  Burrows,  5  Wend. 
546  ;  Lock  v.  North  American  Ins.  Co.  13  Mass.  61 ;  Phelps 
v.  The  Gebhard  Fire  Ins.  Co.  9  Bosw.  R  X.  404 ;  Mutual 
Ins.  Co.  v.  Deale,  18  Maryland,  26  ;  Carter  v.  Humboldt  Fire 
Ins.  Co.  12  Iowa,  287;  Caruthers  v.  Sheddon,  6  Taunton,  16 ; 
Traders''  Ins.  Co.  v.  Robert,  9  Wend.  408,  409  ;  Angell  on  Fire 
and  Life  Ins.  ch.  8,  sees.  182,  183,  184,  185  and  186. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in  the 
superior  court  of  Chicago,  against  appellants,  on  a  policy  of 
insurance.  The  policy  was  issued  and  bears  date  on  the  third 
of  April,  1867,  and  covers  a  frame  packing  and  slaughter 
house,  with  the  alley  or  pens  attached,  known  as  Boyington, 
Cash  &  Wilder' s  Slaughter  and  Packing  House,  in  Chicago ; 
also  the  engine  and  boiler,  machinery  and  pipes,  hoisting 
machine  and  belts,  and  lard  rendering  tanks,  water  tanks  ancT 
cooling  vats,  all  contained  in  the  building,  for  one  year  from 
that  date,  and  insuring  appellee  against  all  immediate  loss  by 
fire,  not  exceeding  $4000. 

The  policy  contained  several  conditions,  among  which  are, 
first,  that  the  company  shall  not  be  liable  if  the  applicant  has 
made  any  erroneous  representations  materially  affecting  the 
risk ;  nor  for  loss  if  there  was  any  prior  or  subsequent  insur- 
ance without  the  written  consent  of  the  company  ;  nor  for  loss 
of  property  owned  by  any  other  party,  unless  such  interest 
is  stated  in  the  policy ;  second,  the  policy  to  become  vitiated 
if  the  insured  premises  should  become  vacated  by  the  removal 
of  the  owner  or  occupant  for  more  than  twenty  days  ;  third, 
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the  assured  not  to  recover  of  the  company  any  greater  portion 
of  the  loss  or  damage  than  the  amount  insured  bears  to  the 
whole  sum  insured  on  the  property.  Within  the  year  the 
property  was  partly  destroyed  by  fire,  and  this  action  was 
brought  to  recover  for  the  loss.  After  the  fire,  appellee  took 
possession  of  the  portion  not  destroyed,  and  sold  it,  and  after 
deducting  expenses,  it  yielded  the  sum  of  $1070.  A  trial  was 
had,  resulting  in  a  verdict  in  favor  of  appellee,  for  $2757.56, 
upon  which  judgment  was  rendered  by  the  court. 

It  appears  that  appellee,  at  the  time  the  application  was 
made,  by  the  broker,  only  held  a  chattel  mortgage  on  the 
property  insured,  and  it  is  urged  by  appellants  that,  by  failing 
to  disclose  the  nature  of  his  interest,  the  policy  became  void  ; 
that  he  was  bound  to  disclose  this  as  a  material  fact,  and  its 
suppression  vitiated  the  policy.  That  he  was  bound  to  disclose 
all  facts  material  to  the  risk,  is  no  doubt  true ;  but,  in  what 
respect  it  could  be  material  that  the  company  should  know 
whether  the  interest  was  that  of  mortgagor  or  mortgagee,  we 
are  at  a  loss  to  perceive.  It  was,  no  doubt,  material  that  he 
should  have  had  an  insurable  interest,  but  it  has,  so  far  as  we 
can  find,  never  been  held  that  the  interest  of  a  mortgagee  was 
not  of  that  character.  All  that  he  was  bound  to  disclose, 
unless  interrogated,  was,  that  he  had  an  insurable  interest,  and 
this  he  did,  and  in  that  the  representations  of  his  application 
are  true.  He  was  not  asked  by  the  company  to  state  the  nature 
of  his  title,  nor  did  the  terms  of  the  policy  require  that  he 
should.  If  the  company  had  deemed  it  material,  they  would 
have  propounded  the  necessary  question  to  learn  the  fact,  and 
inserted  a  clause  that  the  policy  should  be  void  if  the  nature 
of  his  interest  had  not  been  fairly  disclosed.  Had  the  question 
been  asked,  and  appellee  had  given  a  false  statement  in  answer, 
then,  it  may  be,  a  different  question  would  have  been  pre- 
sented. 

That  the  company  did  not  regard  it  material  is  clearly 
shown  by  the  policy  itself.  We  find,  in  limiting  their  liability, 
they  say  they  will  not  be  liable  "for  loss  for  property  owned 
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by  any  other  party,  unless  the  interest  of  such  party  be  stated 
in  this  policy."  From  this  condition  it  is  apparent  they  deemed 
it  unnecessary  appellee  should  disclose  his  own  interest.  It, 
by  implication,  says  he  need  not,  and  no  other  inference  can 
be  drawn  from  the  language.  It,  however,  discloses  the  fact 
that  the  company  did  regard  it  material,  where  one  person 
insures  the  property  of  another,  that  the  assured  should  state 
the  nature  of  the  interest  of  the  owner  in  the  property. 
Neither  reason,  authority,  nor  the  contract  of  assurance,  so  far 
as  we  can  see,  required  appellee,  unless  interrogated,  to  state 
the  nature  of  his  interest  in  the  property  insured. 

It  is  again  urged  that,  inasmuch  as  the  mortgagors  paid  the 
debt  to  appellee  before  the  recovery  in  the  court  below,  and  the 
mortgagee  has  sustained  no  loss,  he  is  not  entitled  to  recover. 
Had  appellants  paid  this  loss  before  the  mortgagors  paid  the 
debt  to  appellee,  then  the  question  of  their  right  to  subrogation 
would  have  been  presented  for  consideration  ;  but,  inasmuch  as 
appellants  had  not  done  so,  the  questions  presented  are  of  a 
different  character.  Had  appellee  applied  for  the  policy,  paid 
the  premium,  and  effected  the  insurance,  and  on  the  occur- 
rence of  this  fire  appellants  had  paid  the  loss,  they  would  no 
doubt  have  been  entitled  to  subrogation,  by  an  assignment  of 
the  mortgage.  In  such  a  case,  the  insurance  would  be  con- 
sidered as  a  further  security  of  the  debt,  and  on  the  familiar 
principle  that  a  surety  who  pays  the  debt  may  resort  to  the 
principal  debtor  for  payment ;  in  such  a  case  the  insurer  might, 
no  doubt,  resort  to  the  mortgagor  for  payment. 

But  in  this  case  the  mortgagors  paid  the  premium,  and 
obtained  the  policy,  in  pursuance  to  an  agreement  with  the 
mortgagee  before  it  was  effected.  The  mortgagors  procured 
it  as  a  part  of  the  security  they  agreed  to  give  appellee  for 
the  debt  they  owed  him.  It  was,  then,  in  equity,  their  policy, 
and  not  appellee's,  although  in  his  name.  Had  the  mortga- 
gors paid  the  premium,  and  obtained  the  policy  in  their  names, 
the  question  could  not  have  arisen.  Then  why,  when  they,  in 
pursuance  of  their  agreement,  pay  the  premium,  should  they 
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not  be  regarded  as  the  beneficial  assured,  when  they  shall  have 
paid  the  debt  and  released  the  property  ?  In  such  a  case  they 
seem  to  have  strong  equitable,  as  well  as  legal,  claims  to  pay 
for  the  loss,  and  should  be  permitted  to  use  the  name  of  the 
mortgagee  to  recover.  Had  they  taken  this  policy  in  their  own 
names,  with  the  loss  payable  to  appellee,  according  to  his 
interest,  and  they  had  subsequently  paid  the  debt,  no  one,  we 
presume,  would  question  their  right  to  sue  in  the  name  of  the 
mortgagee,  and  recover  for  their  own  use. 

We  understand  it  to  be  the  settled  law  that,  when  the  mort- 
gagor or  pledgor  insures  the  property,  and  a  loss  occurs,  he 
may  recover  because  he  has  an  insurable  interest  in  the  prop- 
erty, and  reason  and  justice  require  that  when  he  pays  the 
premium,  although  he  insures  in  the  name  of  the  incumbrancer, 
and  he  afterwards  pays  the  debt,  he  should  be  permitted  to 
recover  for  loss  to  the  property.  And  this  rule  is  supported 
by  the  authorities.  King  v.  The  State  Mutual  Fire  Insurance 
Co.  7  Cush.  1 ;  Concord  Union  Mutual  Fire  Insurance  Co.  v. 
Woodbury,  45  Me.  447 ;  Kemochan  v.  The  New  York  Fire 
Insurance  Co.  17  N.  Y.  R.  428.  The  first  of  these  cases,  how- 
ever, goes  further,  and  holds  that  the  mortgagee  may  insure, 
and,  in  case  of  loss,  may  collect  his  debt  and  recover  on  the 
policy  ;  and  the  insurer  has  no  right  to  subrogation.  But  these 
latter  propositions  are  not  in  harmony  with  the  current  of 
the  authorities,  but  the  opinion  sustains  the  rule  we  have 
announced. 

It  is  again  urged  that  the  premises  became  vacant  for  more 
than  twenty  days,  and  the  policy  became  void  under  the  con- 
dition in  the  policy.  A  careful  examination  of  the  evidence 
discloses  the  fact  that  the  premises  were  not  vacated.  Boy- 
ington,  Cash  &  Wilder  had  ceased  to  manufacture  meats  and 
their  produce  as  early,  at  any  rate,  as  the  twenty-fifth  of  March, 
and  the  insurance  was  effected  on  the  third  of  April  following. 
The  property  insured  was  not  removed,  but  it  only  ceased  to 
be  used  for  manufacturing  purposes.  ~No  one  resided  in  the 
property  to  remove  from  it,  or  to  vacate  it,  and  a  watchman 
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was  employed  to  guard  it  after  the  policy  was  issued,  as  he  had 
before.  In  fact,  so  far  as  we  can  see,  no  change  whatever  took 
place  as  regards  the  occupancy  of  the  premises  after  the  policy 
was  issued.  As  there  were  no  representations  as  to  its  occu- 
pancy in  the  application,  no  reason  is  perceived  why  any  for- 
feiture could  be  declared  because  it  remained  in  the  same 
condition  until  the  fire  occurred.  There  was,  in  fact,  no  vaca- 
tion of  the  property  after  the  policy  was  issued.  It  was 
occupied  up  till  the  fire  as  it  was  on  the  day  the  insurance  was 
effected. 

We  now  come  to  consider  the  remaining  point  urged  by 
appellants ;  that  is,  that  other  insurances  were  effected  by 
Boyington,  Cash  &  "Wilder,  without  the  written  consent  of 
appellants.  The  policy  declares  that  other  prior  or  subsequent 
insurance  on  the  property  therein  described  shall  vacate  the 
policy,  unless  consent  is  given  by  the  company,  in  writing.  It 
appears  that  other  insurance  was  effected  by  Boyington,  Cash 
&  Wilder,  and  that  consent  was  given  therefor  to  the  amount 
of  $2500,  by  the  policy  itself.  But  it  is  not  pretended  that 
appellee  ever  procured  any,  or  that  any  other  policy  was  issued 
in  his  name.  But  it  is  claimed  that  Boyington,  Cash  &  Wil- 
der did  obtain  other  policies  to  a  large  amount,  and  without 
the  written  consent  of  the  company.  Inasmuch  as  appellants 
have  not  abstracted  the  evidence  upon  which  they  raise  tins' 
question,  we  should  have  supposed  they  placed  no  great  reli- 
ance upon  it,  had  they  not  urged  it  with  apparent  earnestness 
in  their  argument. 

In  the  body  of  the  policy  we  find  that  other  insurance  is 
allowed  to  the  amount  of  $2500.  And  from  a  careful  exami- 
nation of  the  record  we  find  that,  on  the  same  day  this  policy 
was  issued,  Boyington,  Cash  &  Wilder  took  a  policy  from  the 
Albany  City  Fire  Insurance  Co.  of  $2000,  on  grease,  tallow, 
and  meats,  their  own,  and  held  for  others  by  them,  in  trust,  &c. 
contained  in  their  packing  house.  It  will  be  observed  that, 
although  the  property  insured  by  this  policy  may  have  been 
in  the  same  building,  it  was  not  the  same  covered  by  appellee's 
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policy.     It  was  on  different  property,  and  hence  could,  in  no 
wise,  affect  the  validity  of  the  policy  in  controversy. 

It  appears,  from  an  agreement  between  Boyington,  Cash  & 
Wilder  and  appellee,  which  is  set  out  in  the  record,  that  the  firm 
had  obtained  a  policy  for  $2500  of  the  Mutual  Security  Com- 
pany. It  does  not,  however,  appear  that  this  policy  embraced 
the  same  property,  and  unless  it  did,  it  could  in  no  way  invali- 
date this  policy.  We  have  examined,  with  some  care,  the 
great  volume  of  questions  and  answers  contained  in  this  record, 
and  fail  to  find  any  other  proof  of  other  insurance  on  this  prop- 
erty. As  appellant's  counsel  has  given  no  reference  to  the 
page  where  such  evidence  may  be  found,  and  after  much  time 
spent  in  a  fruitless  search  for  it,  we  conclude  that  the  record 
does  not  contain  it. 

It  then  becomes  unnecessary  to  determine  whether,  as  Boy- 
ington, Cash  &  Wilder  had  effected  the  insurance  in  the  name 
of  appellee,  and  paid  the  premium,  and  being  entitled  to 
receive  the  insurance  money,  they  would  have  lost  the  right 
by  taking  other  policies  contrary  to  the  conditions  contained 
in  this.  Had  it  appeared  that  there  were  other  policies  in  their 
name  beyond  the  sum  specified  in  this  policy,  then  that  ques- 
tion would  have  been  presented.  The  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 


»Maeia  Hilliakd,  Impleaded,  etc. 
James  W.  Scoville  et  al. 
1.    Paktition — who  entitled  thereto.    One  tenant  in  common  may  sue 
out  a  writ  of  partition,  even  though  there  be  a  subsisting  life  estate  in 
another  in  the  premises,  notwithstanding  the  objection  of  the  owner  of  the 
29— 52nd  III. 
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life  estate ;  and,  in  case  partition  can  not  be  made,  he  may  obtain  an  order 
for  the  sale  of  the  whole  of  the  premises,  subject  to  the  life  estate. 

2.  And  though  the  premises  may  sell  for  less  by  reason  of  the  life  estate 
in  them,  that  is  no  reason  why  either  of  the  remainder-men  should  be 
delayed  in  proceeding  to  sever  the  tenancy,  as  between  themselves. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

This  case  was  before  this  court  at  the  September  term,  1868, 
and  will  be  found  reported  in  48  111.  453,  where  a  full  state- 
ment of  the  case,  as  presented  at  that  time,  will  be  found  in 
the  opinion  of  the  court.  The  additional  facts  appearing  on 
the  second  hearing  below  are  presented  in  the  opinion. 


Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellant. 


As  the  court  did  not  decide,  in  the  other  case,  that  a  sale 
could  be  decreed,  but  only  a  partition  could  be  made,  and 
that,  because  the  owner  of  the  life  estate  did  not  appear  to 
object,  we  submit  again  the  question  to  the  court,  that  a  sale 
of  this  undivided  property  can  not  be  decreed  against  the 
objection  of  the  owner  of  the  life  estate,  and  against  the  objec- 
tion of  the  appellant,  who  owns  two-thirds  of  the  property, 
and  again  cite  the  following  cases—  Culver  v.  Culver,  2  Eoot, 
278;  Nichols  v.  Nichols,  28  Vermont,  228 ;  Nichols  v.  Nichols, 
ib,  658— in  support  of  our  position. 

Mr.  George  Scoville,  for  the  appellees. 

Per  Curiam  :  When  this  case  was  before  us  at  the  last 
term,  we  fully  considered  all  the  authorities  cited,  supposed 
to  bear  upon  the  case,  and  we  reached  the  conclusion  there 
was  no  reason  why  one  tenant  in  common  might  not  sue  out 
a  writ  of  partition,  even  though  there  was  a  subsisting  life 
estate  in  another  in  the  premises. 
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By  the  record  now  before  us,  it  appears  the  owner  of  the 
life  interest  objected  to  the  partition,  notwithstanding  which, 
the  court  allowed  the  partition,  and  appointed  commissioners 
to  divide  the  lot.  The  commissioners  reported  partition  could 
not  be  made,  whereupon  a  sale  of  the  lot  was  ordered,  sub- 
ject to  the  life  estate. 

This  order  was  a  natural  and  legal  sequence  of  the  decision 
of  this  court,  and  was  proper.  The  owner  of  the  life  estate 
can  not  be  injured  by  a  sale,  nor  can  the  tenants  in  common. 
Either  of  them  can  become  the  purchaser,  and  so  may  the 
tenant  for  life.  But,  independent  of  this  consideration,  there 
can  be  no  legal  impediment  to  the  sale,  if  a  partition  can  not 
be  made.  Though  the  premises  may  sell  for  less  by  reason 
of  the  life  estate  in  them,  that  is  no  reason  why  either  of  the 
remainder-men  should  be  delayed  in  proceeding  to  sever  the 
tenancy  as  between  themselves.  The  sooner  it  is  severed  the 
better  it  would  appear  to  be  for  all  parties. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Chicago,  Burlington  &  Quincy  Railroad  Company 


v. 
James  B.  Dunn. 


1.  Damages — of  exemplary — and  ichen  excessive.  In  an  action  against  a  rail- 
road company,  for  injuries  to  the  plaintiff,  caused  by  the  alleged  negligence  of 
defendants'  servants  in  blowing  the  whistle  on  an  engine,  at  a  time  and  place, 
however,  when  and  where  it  was  customary  to  blow  it,  while  too  near  a 
team  of  mules  attached  to  a  wagon  in  which  the  plaintiff  was  riding,  it  was 
held,  that  compensatory  damages  only  should  be  given.  And  the  only  injury 
sustained  by  the  plaintiff  being  a  sprained  ankle,  from  which  with  proper 
care  he  would  have  recovered  in  five  or  six  weeks,  a  verdict  for  $1525 
was  regarded  as  excessive. 
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2.  Negmgknce— contributory — comparative.  In  an  action  to  recover 
damages  occasioned  by  the  negligence  of  the  defendant,  the  plaintiff  can 
not  recover  when  he  has  been  guilty  of  contributory  negligence,  unless  his 
negligence  is  far  less  in  degree  than  that  of  the  defendant,  and  then  his  own 
negligence  is  not  a  bar  to  his  recovery. 

Appeal  from  the  Circuit  Court  of  Knox  county  ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case,  brought  by  James 
B.  Dunn,  against  the  Chicago,  Burlington  &  Quincy  railroad 
company,  to  recover  for  injuries  to  the  person  of  the  plaintiff 
caused  by  the  alleged  negligence  of  the  servants  of  the  defend- 
ants. It  appears  from  the  record,  that  while  the  plaintiff,  with 
one  Marvin  E.  Dunn,  was  riding  in  a  wagon,  drawn  by  a  pair 
of  mules,  across  the  track  of  defendants'  road,  the  mules  became 
greatly  frightened  at  the  sounding  of  the  whistle  on  defend- 
ants' engine,  which  was  standing  at  the  side  of  the  crossing, 
and  while  thus  frightened  and  in  consequence  thereof,  turned 
suddenly  around,  overturned  the  wagon,  and  threw  the  plain- 
tiff violently  upon  the  ground,  spraining  his  ankle.  The  jury 
returned  a  verdict  for  $1525,  and  judgment  was  entered  there- 
on.    To  reverse  this  judgment  defendants  appealed. 

Messrs.  Lanphere  &  Price  and  Mr.  A.  M.  Craig,  for*the 
appellants. 

Mr.  J.  Douglas  and  Messrs.  Xitchell  &  Arnold,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered*  the  opinion  of  the  Court : 

Upon  the  question  whether  the  employees  of  the  railway 
company  were  really  guilty  of  carelessness,  the  testimony  was 
conflicting,  and  the  verdict  can  not  be  set  aside  as  unsustained 
by  the  evidence.  But  we  reverse  the  judgment  because  of  the 
excessive  damages.     In  any  view  that  may  be  taken  of  the 
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case,  it  is  one  for  compensatory  and  not  punitive,  damages, 
the  only  fault  chargeable  upon  the  appellants,  being  that  the 
engineer  blew  his  whistle  when  too  near  the  mules,  although 
at  a  time  and  place  when  and  where  it  was  customary  to  blow 
it.  The  mules  and  wagon  did  not  belong  to  the  plaintiff,  and 
the  only  injury  to  him  was  a  sprained  ankle.  The  physicians 
testify  that  he  would  have  recovered  from  the  sprain  in  five 
or  six  weeks,  if  he  had  taken  proper  care  of  his  ankle,  but  this 
he  did  not  do.  The  day  after  the  accident  he  went  from  the 
house  where  he  lived  to  Warren  county,  in  a  buggy,  a  distance 
of  six  miles,  returning  the  same  day,  and  when  advised  to 
bandage  his  ankle,  said  he  could  not  keep  quiet  as  he  had  work 
to  do.  The  consequence  was  his  ankle  swelled,  and  he  went  on 
crutches  for  three  or  four  weeks,  but  he  testifies  he  was  not 
long  confined  to  the  house.  He  also  testified,  that  at  the  time 
of  the  trial  it  had  ceased  to  trouble  him  unless  he  wore  coarse 
boots  or  walked  a  good  deal.  There  is  no  evidence  that  he 
ever  took  any  care  of  his  ankle,  except  to  buy  for  use  upon  it 
one  or  two  bottles  of  liniment.  It  is  evident  that  the  injury 
was  at  no  time  serious,  and  would  have  been  very  slight  if  he 
had  taken  proper  care. 

For  this  injury  the  jury  gave  him  $1525  damages.  There 
is  no  evidence  of  severe  bodily  pain,  or  of  any  facts  upon 
which  this  verdict  could  be  based,  except  those  we  have  above 
set  forth. 

We  have  had  occasion,  in  the  case  of  the  Illinois  Central 
Railroad  v.  Welch,  ante,  183,  to  make  some  comments  upon 
the  unreasoning  prejudice  which  so  often  prompts  juries 
to  give  verdicts  against  railway  corporations,  for  damages 
which  they  would  never  think  of  assessing  in  similar  suits 
between  individuals,  and  we  will  not  repeat  what  we  there 
said.  This  verdict  is  wholly  unreasonable  and  must  be  set 
aside. 

It  is  unnecessary  to  discuss  the  instructions.  Taken  together, 
they  gave  the  law  to  the  jury  with  substantial  accuracy,  but 
those  given  for  the  plaintiff  are  carelessly  drawu,  and  on  the 
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next  trial  should  be  prepared  with  greater  accuracy.  The 
conclusion  of  the  sixth  instruction  might  he  construed  as  imply- 
ing that  if  the  plaintiff  and  defendant  were  both  careless,  and 
equally  careless,  in  causing  the  injury,  the  plaintiff  might 
nevertheless  recover.  This  was  no  doubt  the  result  of  inad- 
vertence, as  this  court  has  so  often  said  that  the  plaintiff  can 
not  recover  where  he  has  been  guilty  of  contributory  negli- 
gence, unless  his  negligence  is  far  less  in  degree  than  that  of 
the  defendant,  and  then  his  own  negligence  is  not  a  bar 
to  his  recovery. 

Judgment  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Board  of  Supervisors  of  Henry  County 

v. 

The    Winnebago  Swamp  Drainage  Company  et  al. 


1.  Limitations — how  availed  of.  The  bar  of  the  statute  of  limitations 
may  be  availed  of,  in  chancery,  by  demurrer,  where  it  appears  from  the  Jace 
of  the  bill. 

2.  Same — in  equity.  Equity  follows  the  law  in  the  application  of  the 
statute  of  limitations.  So,  where  a  remedy  at  law,  in  case  one  existed, 
would  not  be  barred,  neither  would  the  remedy  in  chancery,  in  respect  to 
the  same  contract. 

3.  Specific  performance — where  a  part  of  the  conditions  of  a  contract 
remain  unperformed.  Where  parties  enter  into  a  written  agreement  to  con- 
vey by  deed,  one  to  the  other,  certain  pieces  of  real  estate  for  and  in  con- 
sideration of  the  grantee's  execution  of  certain  promissory  notes,  and  of 
certain  conditions  to  be  by  him  afterwards  performed,  the  giving  of  the 
deed  and  the  execution  of  the  notes,  in  pursuance  of  the  agreement,  does 
not  destroy  or  render  invalid  the  remaining  portions  of  the  agreement, 
but  the  same  are  still  binding  and  may  be  enforced.  They  are  not  like  con- 
versations which  precede  a  written  agreement,  and  are  supposed  to  have 
merged  in  the  same  or  been  abandoned. 
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4.  Agency— ra£(/icata"(m  by  the  principal.  Where  an  agent  was  empow- 
ered, originally,  to  make  a  contract  for  the  conveyance  of  lands  of  the  prin- 
cipal, upon  certain  conditions,  and,  in  making  the  contract,  the  agent  added 
other  conditions  favorable  to  his  principal,  not  mentioned  in  his  original 
authority,  and  which  were  afterwards,  and  before  the  conveyance  of  the 
lands,  approved  by  the  principal,  who  directed  the  agent  to  convey  accord- 
ing to  the  conditions  so  expressed :  Held,  that  such  action  of  the  principal 
was  a  ratification  of  the  act  of  the  agent,  in  respect  to  such  new  conditions, 
and  their  binding  effect  upon  the  other  party  to  the  contract  could  not  be 
questioned  for  the  want  of  authority  in  the  agent  to  insert  them. 

5.  Same — when  a  party  is  estopped  to  deny  agent's  authority.  And  the 
party  to  whom  the  lands  were  to  be  conveyed  under  such  agreement,  hav- 
ing acceded  to  the  new  conditions  by  entering  into  the  agreement  contain- 
ing them,  and  accepting  the  deed  in  pursuance  thereof,  would  be  estopped 
to  deny  the  authority  of  the  agent  in  respect  thereto. 

6.  Trust — when  it  arises  in  respect  to  swamp  and  overflowed  lands.  Where 
swamp  and  overflowed  lands,  granted  by  the  general  government  to  the 
State,  and  by  the  State  to  the  several  counties,  are  conveyed  by  a  county 
to  an  incorporated  company,  on  the  condition  that  the  grantees  shall  drain 
the  lands,  the  latter  take  the  lands  burdened  with  the  trust  arising  under 
such  condition,  and  a  court  of  equity  may  enforce  its  execution. 

7.  Same — executing  a  trust  cy  pres.  The  court  of  chancery  will,  in  a 
class  of  public  charities  and  trusts,  rather  than  permit  the  trust  to  fail,  and 
in  furtherance  of  the  object  contemplated  in  creating  the  trust,  devise  a 
plan  for  its  execution,  in  the  absence  of  any  mode  being  prescribed  by  the 
party  declaring  the  trust. 

8.  But  such  jurisdiction  will  not  be  exercised  in  all  cases ;  it  is  only 
when  the  trust  can  be  executed  by  the  employment  of  the  ordinary  agen- 
cies to  which  the  court  can  readily  and  practically  resort,  that  it  will  under- 
take to  execute  the  trust  cy  pres. 

9.  So,  where  a  board  of  supervisors  of  a  county  conveyed  the  swamp 
lands  of  the  county,  one  of  the  conditions  of  the  conveyance  being,  that 
the  grantee  should  drain  the  lands,  so  far  as  the  same  might  be  practicable, 
notwithstanding  the  vagueness  and  uncertainty  as  to  the  mode  in  which 
the  grantee  should  execute  the  trust  arising  from  such  condition,  a  court  of 
chancery  would  not  devise  a  plan  for  executing  the  trust,  by  reason  of  the 
impracticability  of  the  court  employing  the  necessary  agencies  required  in 
the  accomplishment  of  the  object  of  the  trust. 

10.  Same— -failure  of  trustee  to  execute  the  trust — rescission.  But  in  such 
case,  the  court  will  not  permit  the  trust  fund  to  be  wasted  and  misapplied. 
The  trust  remaining  unexecuted  by  the  grantees,  and  they  having  sold  a 
portion  of  the  lands,  and  divided  the  residue  among  themselves,  the  court 
will  take  the  trust  in  charge  and  restore  the  fund  to  the  former  trustees,  the 
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county  authorities,  to  be  by  them  applied  in  the  execution  of  the  trust. 
The  grantees  having  violated  their  contract  in  respect  to  the  trust,  it  should 
be  rescinded,  and  they  required  to  account  for  the  fund. 

11.  Consideration — mutuality.  Where  a  county  conveys  its  swamp 
and  overflowed  lands,  for  a  certain  sum  of  money  agreed  to  be  paid  by  the 
grantee,  and  upon  the  condition  that  he  shall  drain  and  reclaim  the  lands 
conveyed,  there  is  such  mutuality  of  consideration,  that  the  county  may 
enforce  the  performance  of  the  condition  respecting  the  drainage  of  the 
lands. 

12.  Parties — in  chancery.  Where  the  board  of  supervisors  of  a  county 
entered  into  a  contract  to  convey  the  swamp  and  overflowed  lands  belong- 
ing to  the  county,  for  a  certain  sum  of  money,  and  upon  condition  the 
grantees  should  drain  the  lands  conveyed,  such  board  may  maintain  a  bill 
in  chancery  against  the  grantees,  to  assert  and  enforce  the  rights  of  the 
county  concerning  the  subject  of  such  condition,  and  the  trust  arising  in 
respect  thereto. 

13.  And  although  such  grantees  may  have  sold  and  conveyed  a  portion 
of  the  lands  before  suit  brought,  yet  the  original  grantees,  or  their  repre- 
sentatives, are  the  only  necessary  parties  defendant  to  such  a  bill. 

Appeal  from  the  Circuit  Court  of  Henry  county ;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

The  opinion  sufficiently  states  the  case. 

Messrs.  Shaw  &  Crawford,  for  the  appellants. 

Messrs.  Bennett  &  Yeeder,  Mr.  George  E.  "Wait  and 
Mr.  Tra  O.  Wilkinson,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery,  brought  by  appellants,  in  the 
Henry  circuit  court,  against  appellees,  for  a  specific  perform- 
ance of  a  contract  entered  into  by  the  parties  for  the  drainage 
of  the  swamp  and  overflowed  lands  in  Henry  county.  The 
bill  alleges  that  the  general  assembly,  by  an  act  adopted  on 
the  fourteenth  day  of  February,  1855,  incorporated  appellees 
as  The  Winnebago  Swamp  Drainage  Company,  with  the  pow- 
ers necessary  to  accomplish  the  purposes  of  their  creation ; 
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that  the  general  assembly,  having  given  the  lands  to  Henry 
county,  and  to  reclaim  the  lands,  and  to  add  to  the  salubrity 
of  the  adjacent  country,  the  county  entered  into  an  agree- 
ment with  the  company,  by  which  the  latter  undertook,  by  a 
proper  system  of  drainage,  to  reclaim  the  lands ;  that,  for  the 
purpose  of  carrying  out  the  arrangement,  the  county  con- 
veyed the  lands  to  the  company,  who  agreed  to  perform  the 
labor  and  pay  the  county  the  sum  of  $20,000,  to  be  paid  in 
ten  years,  with  interest ;  that  the  company  had  failed  to  con- 
struct the  work,  but  had  divided  the  lands  among  the  mem- 
bers of  the  corporation,  without  the  members  paying  any 
consideration  for  the  same ;  that  a  portion  of  the  members 
of  the  corporation  had  died,  but  that  their  share  had  descended 
to  their  children  and  heirs ;  that  the  stockholders  had  sold  a 
part  of  the  lands. 

The  bill  prays  that  defendants  be  required  to  perform  their 
agreement  by  draining  the  lands,  and  on  their  failing  to  do 
so,  that  such  lands  as  have  not  passed  into  the  hands  of  inno- 
cent purchasers  be  sold,  and  the  proceeds  be  placed  in  the 
hands  of  a  receiver,  to  be  by  him  paid  to  the  drainage  com- 
missioners of  the  several  towns  in  which  the  lands  are  situ- 
ated. 

Appellees  demurred  to  the  bill,  and  assign  as  causes,  that 
the  relief  sought  is  barred  by  the  statute  of  limitations ;  that 
appellants  sold  the  lands  to  appellees  for  general  revenue  pur- 
poses, and  thereby  parted  with  all  control  over  the  subject  of 
their  drainage ;  that  appellants  can,  in  no  event,  maintain  the 
suit;  that  specific  performance  can  not  be  decreed  under  the 
contract,  for  the  want  of  mutuality  between  the  parties,  and 
because  the  contract  is  too  vague,  uncertain  and  indefinite  to 
be  enforced ;  that  to  grant  the  prayer  of  the  bill,  the  court 
would  have  to  make  a  contract  for  the  parties,  and  for  want 
of  proper  parties.  The  court  below  sustained  the  demurrer, 
and  rendered  a  decree  dismissing  the  bill,  and  the  record  is 
brought  to  this  court  to  reverse  that  decree. 
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We  shall  consider  the  grounds  of  demurrer  in  the  order  in 
which  they  are  specified.  It,  at  one  time,  seems  to  have  been 
held  that  the  bar  of  the  statute  of  limitations  could  not  be 
insisted  upon  by  demurrer,  but  must  be  interposed  by  way  of 
plea,  but  the  doctrine  is  now  settled  that,  if  it  appears  on  the 
face  of  the  bill,  and  no  circumstances  are  alleged  to  take  the 
case  out  of  the  statute,  the  bill  will  be  obnoxious  to  a  demur- 
rer. Story's  Eq.  PI.  sec.  503,  751.  It  appears,  from  the 
allegations  of  the  bill,  the  contract  was  entered  into  in  March, 
185G.  From  an  examination  of  the  agreement,  it  appears  no 
time  was  fixed  within  which  appellees  were  to  complete  the 
drainage  of  the  lands  referred  to  in  the  agreement.  But, 
even  if  it  was,  there  has  not  been  such  a  lapse  of  time  as  would 
bar  an  action  at  law  on  the  written  agreement.  A  suit  could 
be  instituted  on  it  at  any  time  within  sixteen  years  after  a 
default  had  occurred.  A  suit  in  equity  will  always-  lie  when 
an  action  at  law  would  not  be  barred.  Equity  follows  the  law 
in  regard  to  the  application  of  the  statute. 

It  is  next  urged,  the  county  sold  the  lands  for  general  reve- 
nue purposes,  and  thereby  lost  all  control  over  their  drainage, 
or  right  to  insist  upon  appellees  proceeding  to  dra'n  the  same. 
It  appears  the  parties  entered  into  an  agreement  on  the  eighth 
of  March,  1856,  by  which  the  county  agreed  to  convey  the 
lands  to  appellees,  and  they  agreed  to  execute  their  notes  for 
$20,000,  secured  by  a  mortgage  on  the  lands,  and  to  drain  the 
lands,  so  far  as  the  same  might  be  practicable.  This  was  the 
consideration  of  the  purchase.  In  pursuance  of  the  agree- 
ment, the  county  conveyed  the  lands  and  the  deed  was  accep- 
ted. The  county,  no  doubt,  sold  the  lands  at  a  reduced  price 
in  consideration  that  the  drainage  should  be  made.  There 
was,  no  doubt,  a  large  deduction  made  for  that  reason.  It  may 
have  been,  and  we  can  well  presume  it  was,  the  controlling 
consideration  for  the  conveyance. 

Here  was  a  large  body  of  lands  which  were  swamp  and 
overflowed,  and  until  reclaimed  not  only  useless,  but  calculated 
to  produce  disease.      By  reclaiming  them,  the  health  of  that 
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county  would,  no  doubt,  be  improved,  and  the  land  become 
productive,  and  not  only  the  health,  but  the  prosperity  of  the 
county  advanced.  And  here  was  a  large  trust  fund,  in  the 
hands  of  the  county,  to  be  managed  by  its  authorities  for  this 
or  other  purposes.  We  can  see  that  they  would  be  anxious  to 
accomplish  the  purpose,  and  at  the  same  time  increase  the 
county  revenues.  We  must  conclude  that  appellees  believed 
the  lands  were  worth  the  cost  of  drainage  and  $20,000,  and 
that  they  so  regarded  it,  is  manifest  from  their  agreement  with 
the  county.  The  agreement  to  drain  these  lands  entered  as 
fully  into  and  formed  a  portion  of  the  consideration  for  the 
conveyance  as  did  the  money  they  agreed  to  pay.  The  agree- 
ment renders  this  so  manifest  that  there  is  no  possible  escape 
from  the  conclusion.  The  parties  have,  in  terms,  said  it  was, 
and  reasoning  can  not  render  it  plainer  or  more  conclusive. 
This  is  not  like  conversations  which  precede  a  written  agree- 
ment, and  are  supposed  to  have  merged  in  the  agreement,  or 
been  abandoned,  and  hence  can  not  be  shown  to  vary  or  con- 
tradict the  writing.  In  this  case,  the  agreement  was  written 
and  consummated  by  the  parties,  and  the  execution  of  the 
deed  and  notes  was  in  pursuance  of,  and  not  to  the  des- 
truction of  the  agreement.  After  they  were  executed,  the 
other  portions  of  the  agreement  were  neither  fulfilled  nor  des- 
troyed.    They  remained  in  full  force  and  binding  as  before. 

But  it  is  said  that  the  agent  inserted  that  part  of  the  agree- 
ment without  authority,  he  not  being  required,  by  the  order 
appointing  him  to  negotiate  the  contract.  He  was  appointed 
by,  and  acting  for  the  county  as  its  agent,  and  there  is  no  pre- 
tense that  appellees  were  incapable  of  thus  binding  them- 
selves to  its  performance,  and  they  voluntarily  entered  into 
the  agreement.  After  it  was  made,  the  agent  reported  the 
agreement  to  the  board  of  supervisors,  and  they  then  author- 
ized him  to  convey  upon  the  terms  of  the  agreement.  Thus 
they  fully  ratified  the  agreement,  and  whether  the  terms  of  the 
agreement  had  been  in  the  contemplation  of  the  board  previ- 
ous to  that  time,  did  not  matter,  as  they  then  ratified  and 
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confirmed  the  terms  of  the  agreement.  And  under  the  order 
of  the  board  the  agent  could  alone  convey  on  those  terms. 
And  the  presumption  is,  that  appellees  knew  of  the  terms 
and  conditions  upon  which  he  was  authorized  to  convey,  as 
his  authority  was  a  matter  of  record,  and  they  accepted  the 
deed  upon  those  terms.  But  whether  they  did  in  fact,  they 
knew  that  it  was  under  and  in  strict  pursuance  to  their  agree- 
ment, and  they  are  estopped  from  denying  his  authority, 
and  must  be  held  to  have  accepted  the  deed  upon  those  terms 
and  conditions 

This  property  which  the  county  held  as  a  trust,  then,  passed 
to  appellees,  burdened  with  the  charge  of  their  drainage,  and 
to  that  extent  it  was  a  trust  fund.  And  it  is  charged  that 
appellees  have  failed  to  relieve  it  of  the  charge  they,  by  their 
agreement  deliberately  entered  into,  have  placed  it  under. 
They  have  assumed  the  trust  and  have  failed  to  perform  it. 
The  board  of  supervisors,  being  parties  to  the  contract,  and 
the  original  trustees,  then,  are  the  proper,  and  it  may  be  the 
only,  persons  who  may  call  on  a  court  to  have  the  trust  exe- 
cuted or  for  an  account  of  the  trust  fund.  It  hence  follows, 
if  appellants  have  otherwise  shown  equity,  they  have  a  right 
to  have  this  trust  properly  administered.  The  board  having 
the  right  to  apply  these  lands  to  drainage  or  other  purposes, 
could  have  executed  the  trust  themselves  through  agents,  antl 
they  could  have  applied  all  of  the  fund  for  drainage,  or  only 
a  portion  of  it,  either  by  themselves  or  through  other  trustees, 
whom  they  could  select,  and  to  whom  they  could  convey  the 
title.  They  have  pursued  the  latter  course,  and  have  the  right 
to  see  that  the  trust  is  properly  executed. 

What  has  been  said  disposes  of  the  objection,  that  the  board 
of  supervisors  can  not  maintain  this  suit.  In  fact,  that  objec- 
tion is  contained  in  the  preceding  objection. 

It  is  next  urged,  that  a  specific  performance  can  not  be 
decreed  because  there  is  not  mutuality  of  consideration.  We 
see  no  force  in  this  objection.  There  seems  to  have  been 
mutuality  of  consideration,  ample  and  sufficient.     On  the  part 
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of  appellees,  they  received  from  the  county  a  large  quantity  of 
lands  which  they  say,  by  their  agreement,  are  worth  $20,000, 
and  the  expense  of  draining  them,  so  far  as  is  practicable. 
On  the  part  of  the  county,  it  was  to  receive  that  sum  of  money 
and  the  drainage  of  these  lands.  The  board  of  supervisors 
are  the  agents  of  the  county,  and  as  such  attending  to  its  affairs 
and  performing  the  duties  imposed  upon  them,  to  promote  the 
welfare  of  the  inhabitants  of  that  political  division.  And 
holding  these  lands  as  a  trust  fund  for  the  county,  they 
had  a  right  to  apply  all  or  a  portion  of  the  value  thereof 
to  the  drainage  of  the  same.  And  they  had  the  same  right 
to  have  the  drainage  performed  by  the  application  of  the  lands 
or  a  part  of  the  proceeds,  or  to  sell  the  lands  and  apply  the  pro- 
ceeds arising  from  such  sale. 

We  now  come  to  the  consideration  of  the  question,  whether 
the  agreement  is  too  vague  and  uncertain  to  admit  of  its  spe- 
cific performance.  Counsel  for  appellants  seem  to  concede 
that  it  is,  but  urge  that  as  it  is  a  public  trust  fund,  the 
court  should  execute  the  trust  cy  pres;  that  the  court,  in  such 
cases,  rather  than  permit  the  trust  to  fail,  will,  in  furtherance 
of  the  object  contemplated  by  the  parties,  in  creating  the  trust, 
devise  a  plan  for  executing  the  trust  which  the  parties  have 
failed  to  adopt  and  specify  in  declaring  the  trust.  That  the 
court  has  such  a  jurisdiction  in  a  class  of  public  charities  and 
trusts,  seems,  to  be  undeniable ;  but  it  does  not  follow  that 
the  court  can  and  will  do  so  in  all  cases.  It  is  only  where  the 
trust  can  be  executed  by  the  employment  of  the  ordinary  agen- 
cies to  which  the. court  can  readily  and  practicably  resort.  But  it 
can  not  do  so  in  numerous  cases,  from  the  fact  that  courts  can 
not  use  the  agencies  indispensable  to  their  accomplishment, 
or  if  employed  would  not,  in  all  reasonable  probability,  accom- 
plish the  end. 

In  this  case  the  court  is  urged  to  adopt  and  execute  a  plan  cy 
pres.  And  to  do  so,  it  is  obvious  that  the  court,  from  the  very 
nature  of  the  trust,  would  be  compelled  to  employ  a  corps  of 
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engineers,  to  survey  and  report  plans,  specifications  and  esti- 
mates of  cost  of  construction.  It  would  then  have  to  choose  a 
plan,  employ  agents  and  laborers,  or  let  the  contract,  by  bid- 
dings, to  contractors  for  the  performance  of  the  work ;  then 
employ  agents,  engineers  and  superintendents  to  carry  out  the 
plan.  In  other  words,  the  court  would  have  to  organize  all  of 
the  necessary  means  for  an  extensive  internal  improvement. 
Such  would  not  be  adapted  to  the  organization  of  a  court  of 
chancery,  and  could  never  be  practically  carried  into  effect. 
To  do  so  with  any  reasonable  hope  of  success,  the  court  would 
have  to  remain  in  daily  session  during  the  progress  of  the 
work,  for  the  purpose  of  making  orders  and  the  change  of 
plans  and  other  necessary  directions  in  the  prosecution  of  the 
work.  Such  a  course  would  be  impracticable.  We  are  aware 
of  no  precedent  for  such  a  course  in  this  class  of  cases,  and 
could  one  be  referred  to,  we  would  hesitate  to  follow  it  on 
account  of  the  complications  and  impracticable  character  of 
such  a  course. 

But  being  a  trust  fund,  which  remains  unappropriated  and 
the  trust  unexecuted,  a  court  of  chancery  will  so  far  take  it  in 
charge  as  to  prevent  it  from  being  wasted  or  misapplied,  and 
will  restore  it  to  the  former  trustees,  to  be  by  them  applied  to 
the  execution  of  the  trust.  In  this  case  the  legislature 
entrusted  the  use  of  this  fund  to  the  board  of  supervisors,  to 
be  used  for  the  purpose  of  drainage  or  otherwise.  That  body 
is  better  adapted  to  the  execution  of  the  trust,  than  is  a  court 
of  chancery,  and  all  that  equity  can  do  is  to  restore  the  fund, 
and  permit  the  board  of  supervisors  to  use  and  appropriate 
the  fund  as  was  the  design  of  the  legislature  when  the  title 
was  vested  in  the  county. 

Appellees  have  received  this  large  fund ;  have  paid  but  a 
part  of  the  consideration,  and  have  failed  to  execute  the  trust 
that  was  reposed,  as  the  remainder  of  the  consideration  agreed 
to  be  given  for  the  land.  They  then  have  trust  funds,  for 
which  they  have  failed  to  render  the  services  agreed  to  be  per- 
formed for  a  large  portion   of  the  fund.     Having  failed  to 
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perform  their  agreement,  and  broken  their  contract,  it  should  be 
rescinded,  and  they  required  to  account  for  the  fund  which 
they  have  received,  and  for  which  they  have  failed  to  render 
the  consideration.  They  have  no  pretense  of  right  to  hold 
this  fund,  according  to  the  allegations  of  the  bill,  which  the 
demurrer  admits  to  be  true. 

The  objection  that  the  court  can  not  grant  the  relief  asked, 
without  making  a  contract  for  the  parties,  has  been  sufficiently 
considered  in  what  we  have  already  said,  and  its  further  dis- 
cussion is  unnecessary. 

As  to  the  objection  that  there  is  a  want  of  proper  parties, 
we  fail  to  see  the  force  of  the  objection.  The  original  grantees, 
or  their  representatives,  are  made  parties,  and  none  other  are 
necessary  to  a  decree  doing  complete  justice  between  the  par- 
ties in  interest. 

The  drainage  company  having  received  the  lands,  as  we 
have  seen,  for  a  money  consideration,  and  upon  an  agreement 
to  drain  them,  and  having  permitted  a  number  of  years  to 
elapse  without  performance  on  their  part,  and  they  having 
divided  the  lands  among  members  of  the  company  years  since, 
they  have  thus  practically  put  it  out  of  their  power  to  perform 
their  contract,  or  at  least  shown  no  disposition  to  keep  their 
agreement.  The  court  may,  therefore,  treat  the  contract  as 
repudiated  by  the  drainage  company,  and  require  it,  or  the 
members  who  composed  it,  and  who  have  received  and  appro- 
priated the  fund,  to  account  to  the  county  for  the  property 
itself,  if  not  sold  and  disposed  of  to  purchasers ;  and,  when 
such  sales  have  been  made,  to  account  for  the  money  received 
thereon,  and  require  each  member  to  reconvey  such  portion 
of  the  lands  as  he  may  hold.  But,  in  stating  the  account, 
appellees  should  be  allowed  for  all  moneys  paid  to  the  county 
on  the  contract,  and  for  all  money  expended  for  the  purposes 
of  drainage  under  the  agreement.  If,  on  the  coming  in  of 
the  answer  and  the  hearing  of  the  proof,  the  allegations  of  the 
bill  should  be  proved,  then  appellants  would  be  entitled  to  the 
relief  indicated  in  this  opinion. 
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The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


The  Commeecial  Insueance  Company  of  Chicago 

v. 
Lehman  Huckbeeger  et  al. 


1.  Insurance — preliminary  statement  of  loss — whether  conclusive.  It  has 
been  held  by  this  court  that,  where  a  party,  in  making  an  account  of  his 
loss  under  an  insurance,  to  be  submitted  with  the  preliminary  proofs,  omits 
any  article  therefrom,  even  by  inadvertence,  he  will  be  concluded  thereby, 
if  the  company  settles  the  loss  promptly  according  to  the  account  exhibi- 
ted ;  but  if  the  assured  is  compelled  to  resort  to  his  action  to  obtain  justice, 
he  may  prove  the  loss  of  any  article  inadvertently  omitted  from  his  account. 

2.  Same — statement  of  assured  under  oath,  respecting  loss — whether  con- 
clusive. Where  the  assured,  besides  the  preliminary  proofs,  is  required  to 
submit  to  an  examination  under  oath,  touching  the  condition  of  his  affairs 
as  connected  with  the  insurance,  and  upon  such  examination  the  company 
withhold  his  books  of  account  from  him,  so  that  he  must  speak  from  mem- 
ory alone,  if  he  make  a  mistake  in  his  statement  he  will  not  be  concluded 
thereby,  but  it  will  be  open  to  correction. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  brought  by  Huckberger  and  others, 
against  the  Commercial  Insurance  Company  of  Chicago,  to 
recover  upon  a  policy  of  insurance  upon  the  stock  of  goods 
of  the  plaintiffs.  A  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiffs.     The  defendants  appealed. 


Mr.  O.  B.  Sansum,  for  the  appellants. 
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Messrs.  Storks  &  Wilson,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

There  is  no  important  point  of  law  raised  on  this  record. 
It  is  very  voluminous,  but  consists  almost  entirely  of  facts, 
which  we  have  carefully  examined.  That  they  make  a  mass 
of  testimony,  more  or  less  conflicting,  is  nothing  more  than 
should  be  expected  in  an  insurance  case,  when  the  effort  is 
made  to  establish  fraudulent  conduct  upon  the  assured,  and  to 
hold  that  party  up  to  the  public  as  an  incendiary.  In  such  a 
case,  when  such  an  effort  is  made,  we  know  of  no  organized 
body  more  capable  of  investigating  and  arriving  at  the  truth, 
than  a  jury  of  twelve  men,  selected  for  their  probity  and  gen- 
eral intelligence,  and  restrained  by  the  solemn  oaths  they  have 
taken  from  indulging  in  prejudice,  or  acting  from  passion,  or 
from  unworthy  motives.  The  charge  of  incendiarism  and  of 
perjury  was  freely  made  by  the  appellants— a  charge  of  the 
most  serious  character,  every  step  in  which  the  most  indifferent 
jury  would  watch  with  the  most  intense  and  searching  scrutiny. 
The  most  liberal  course  of  examination  was  permitted  them. 
Every  argument  was  used,  no  doubt,  to  bring  the  minds  of  the 
jury  in  accord  and  sympathy  with  the  defendant  company, 
but  they,  on  their  oaths,  have  said  the  plaintiffs  and  their  wit- 
nesses were  worthy  of  belief,  and  their  claim  to  the  damages 
allowed  them  rested  on  a  solid  basis,  and  we  cannot  gainsay 
it.  There  never  was,  or  can  be,  a  case  more  especially  adapted 
to  the  consideration  of  a  jury,  than  this,  and  the  court  called 
upon  to  review  their  action  must  see  most  clearly  that  they 
have  either  mistaken  the  evidence  or  come  to  conclusions  so 
opposed  to  the  whole  tenor  of  it,  as  to  warrant  the  belief  that 
passion  or  prejudice  has  swayed  them,  and  not  their  own  delib- 
erate judgments.     This,  it  is  impossible  for  us  to  say. 

A  point  is  made  by  appellants  on  the  modification  by  the 
court  of  one  of  appellants'  instructions. 


30— 52nd  III. 
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To  understand  the  applicability  of  the  modification,  it  is 
only  necessary  to  advert  to  the  fact  that,  besides  the  prelimi- 
nary proofs  the  assured  were  required  to  furnish,  they  were 
also  required  to  submit  to  an  examination  under  oath,  touch- 
ing the  condition  of  their  trade,  amount  of  stock,  &c.  when, 
at  the  same  time,  the  underwriters  had  possession  of  their 
books,  which  compelled  them  to  speak  from  memory,  without 
an  opportunity  of  refreshing  their  recollection  by  the  books. 
The  court,  under  this  state  of  case,  told  the  jury  if  they 
believed  from  the  evidence  that  the  plaintiffs  did  not  make 
fair,  honest,  and  true  statements  in  this  respect,  and  that  this 
was  done  intentionally,  then  there  was  not  a  compliance  with 
the  terms  of  the  policy.  The  point  is,  as  appellants  contend, 
that  it  makes  no  difference  whether  it  was  intentional  or  not ; 
that  the  only  question  for  the  jury  was,  were  the  statements 
true  or  false?  and  reference  is  made  to  Campbell  v.  Charter 
Oak  Fire  &  Marine  Insurance  Co.  10  Allen,  213,  and  to 
Irving  v.  Excelsior  Fire  Insurance  Co.  1  Bosw.  (C.  P.)  507. 

Both  those  cases  refer  to  the  condition  in  a  policy  against 
fire,  that  the  assured  shall  deliver  to  the  company,  as  a  part  of 
the  preliminary  proofs,  a  just  and  true  account  of  his  loss,  and 
it  was  held  the  delivery  of  this  account  was  a  condition  prece- 
dent to  the  maintenance  of  an  action  for  the  recovery  of  the 
loss,  and  that,  upon  the  trial,  the  assured  could  not  make  prOof 
of  a  different  account ;  that  he  must  be  bound  by  the  state- 
ment first  made. 

This  court  held,  in  the  case  of  the  jEtna  Insurance  Co.  v. 
Stevens,  48  111.  31,  that  when  the  assured  had  been  compelled 
to  bring  suit  for  the  loss,  he  had  a  right  to  prove  the  value  of 
articles,  which,  by  mere  inadvertence,  had  been  omitted  from 
his  account  submitted  with  the  preliminary  proofs.  And,  on 
reflection,  we  are  satisfied  there  is  justice  in  this.  If  the 
insurance  company  settle  a  loss  promptly,  according  to  the 
account  exhibited,  there  being  no  pretense  of  fraud,  the  assured 
should  be  bound  by  it.  If,  however,  the  assured  is  compelled 
to  resort  to  an  action  to  obtain  justice,  then  he  should  be 
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permitted  to  prove  the  loss  of  any  article  he  may,  from  inadvert- 
ence, have  omitted  from  his  account.  But  the  question  in  this 
case  was  not  in  regard  to  the  account  accompanying  the  prelimi- 
nary proofs  of  loss.  It  arose  on  their  examination  under  oath 
in  the  absence  of  their  books  of  account.  Common  justice 
would  demand  that  a  mistake  made  under  such  circumstances 
should  be  open  to  correction. 

Giving  the  seventh  instruction  for  appellees — it  is  noted  as 
eighth  in  appellant's  brief — is  complained  of  as  wanting  evi- 
dence on  which  to  base  it.  There  was  evidence  that  Rosen- 
feldt  and  Hill  were  at  the  store  acting  as  appraisers,  and  that 
Rosen feldt  appeared  on  the  part  of  the  assured,  and  Hill  for 
the  several  companies  who  had  taken  risks  in  the  concern. 
There  was  no  proof  that  appellants  ever  consented  to  pay 
either  of  them  for  their  services,  yet  there  was  sufficient  shown 
that  they  were  not  meddling  in  the  business  without  authority. 

As  to  the  jury  disregarding  the  instructions  of  the  court, 
we  cannot  see  wherein.  The  only  trouble  is,  the  jury  did  not 
look  at  the  facts  with  the  eyes  of  appellants'  counsel,  nor  were 
they  influenced  by  his  peculiar  opinions.  They  did  not  believe 
that  appellees'  statements  were  contradictory  in  material  points, 
and  therefore  did  not  feel  justified  in  rejecting  them.  It  is 
evident  the  jury  gave  full  credence  to  the  plaintiffs'  testimony 
and  to  their  witnesses,  and  we  cannot  well  see  why  they  should 
not  have  done  so. 

Instructions  as  favorable  to  the  appellants  as  they  had  any 
right  to  ask,  were  given  by  the  court.  The  evidence  sustains 
the  verdict,  and  the  judgment  thereon  must  be  affirmed. 

Judgment  affirmed. 
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John  Waggeman 

v. 

Daniel  J.  Bkacken. 


1.  Contracts — mutuality.  An  article  of  agreement,  purporting  to  be 
made  between  two  parties,  imposing  mutual  obligations  upon  them,  show- 
ing upon  its  face  it  was  to  be  executed  by  both  parties  before  it  would  be 
binding  on  either,  but  only  executed  by  one  of  them,  can  not  be  given  as 
evidence  to  the  jury  for  any  purpose,  not  even  against  the  party  executing 
it. 

2.  Such  a  paper  could  have  no  other  effect  than  that  of  a  mere  memo- 
randum which  could  be  used  by  the  witness  to  refresh  his  memory. 

3.  Contract — evidence  of  a  special  contract.  Where  a  party  makes  a 
proposition  to  another  in  regard  to  building  a  house  for  the  latter,  the  mere 
fact  that  the  former  commences  the  work  with  the  assent  of  the  latter,  is 
not  conclusive  evidence  of  a  special  contract  in  respect  thereto.  The  work 
may  have  been  commenced  under  a  quantum  meruit. 

4.  Instruction — should  present  the  different  hypotheses  of  the  parties.  In 
an  action  where  the  question  was,  whether  a  special  contract  existed  as  to 
the  subject  matter  of  the  suit,  an  instruction  was  asked,  by  which  it  was 
sought  to  tell  the  jury  that  certain  things  would  constitute  a  special  contract 
between  the  parties,  by  summing  up  one  view  of  the  evidence,  without  quali- 
fication by  reference  to  the  opposite  hypothesis :  Held,  that  this  was  prop- 
erly changed,  by  saying  that  the  matters  enumerated  would  be  proper  to  be 
considered  in  determining  the  question  of  contract.  " 

Appeal  from  the  Circuit  Court  of  Peoria  county  ;  the  Hon. 
S.  D.  Puterbaugh,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Cooper  &  Moss,  for  the  appellant. 

Mr.  J.  S.  Starr  and  Messrs.  Johnson  &  Hopkins,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 
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This  was  an  action  brought  by  Bracken  against  Waggeman, 
to  recover  a  balance  due  for  building  a  house.  The  plaintiff 
recovered  a  verdict  and  judgment. 

The  point  chiefly  relied  upon  by  appellant  is,  that  the  court 
erred  in  excluding  from  the  jury  a  certain  article  of  agree- 
ment, which  the  appellant  insists  was  the  contract  under  which 
the  house  was  built,  while  the  appellee  claims  there  was  no 
special  contract.  The  recovery  in  the  circuit  court  was  upon 
a  quantum  meruit. 

It  appears  that  Bracken,  having  furnished  Waggeman  with 
certain  written  estimates  of  the  different  items  of  expense, 
based  upon  the  plans  and  specifications,  drew  up  a  formal 
article  of  agreement,  purporting  to  be  made  between  Bracken, 
as  party  of  the  first  part,  and  Waggeman,  as  party  of  the 
second  part,  by  which  Bracken  was  to  bind  himself  to  furnish 
certain  materials  and  perform  certain  labor  as  set  forth  in  detail 
in  the  article,  and  Waggeman  was  to  undertake  to  pay  a  cer- 
tain sum  of  money  in  the  manner  therein  specified.  Bracken 
prepared  this  agreement,  signed  it,  and  handed  it  to  Wagge- 
man, who  took  it  and  made  numerous  and  material  alterations 
in  it,  but  never  signed  it.  Bracken  swears  he  never  saw  the 
agreement  after  he  signed  it,  until  Waggeman  produced  it  at 
the  trial.  Waggeman  swears,  when  Bracken  gave  him  the 
agreement,  he  proposed  to  take  it,  with  the  plans,  estimates 
and  specifications,  to  the  architect,  and  have  them  condensed, 
as  he  terms  it,  into  one,  to  which  Bracken  assented,  and  he 
took  them  to  the  architect.  The  latter  delayed  preparing  the 
papers,  and  he  procured  them  again,  and,  having  made  his 
alterations,  showed  them  to  Bracken,  who,  as  Waggeman  tes- 
tifies, assented  to  them.  During  the  delay,  while  the  papers 
were  in  the  hands  of  the  architect,  Bracken  commenced  the 
house,  but,  as  Waggeman  swears,  became  dissatisfied,  from  the 
fear  that  he  would  lose  money,  and  after  a  proposition  to  give 
up  the  work,  and  some  talk  about  that,  Waggeman  testifies 
that  he  went  on,  "  with  the  understanding  that  the  estimates, 
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plans,  &c,  should  govern."  This  is  the  language  of  the  wit- 
ness, and  it  is  to  he  observed,  he  does  not  swear  that  the  written 
article  was  to  govern,  but  only  the  estimates  and  plans,  unless 
we  are  to  conclude  that  the  article  was  comprised  in  the  "  &c." 
Bracken  swears  he  was  to  go  on  and  do  the  work  for  what  it 
should  be  worth. 

Under  this  evidence,  we  are  of  opinion  the  court  did  not  err 
in  refusing  to  let  the  article  of  agreement  go  to  the  jury.  It 
shows  upon  its  face  that  it  was  to  be  executed  by  both  parties, 
and  was  not  to  bind  either  until  executed  by  both.  Yet  it  was 
never  executed  by  Waggeman.  There  was  no  mutuality.  If 
Bracken  had  brought  suit  upon  this  agreement,  "Waggeman 
would  have  successfully  defended  on  the  ground  that  he  never 
executed  it.  Yiewed  even  as  a  proposition  in  writing  by 
Bracken,  of  the  terms  upon  which  he  would  do  the  work,  and 
even  admitting  that  Waggeman  could  have  accepted  it  with- 
out making  it  mutual  by  executing  it,  which  we  do  not  admit, 
because  inconsistent  with  the  evident  intent  of  the  instrument, 
yet  Waggeman  did  not  accept  it,  but  materially  changed  its 
terms.  True,  he  swears  Bracken  assented  tothese  changes, 
but  the  latter  denies  this,  and  Waggeman  only  testifies  that 
the  work  went  on,  "  with  the  understanding  that  the  estimates, 
plans,  &c.  should  govern,  and  that  what  I  did  should  be  deduc- 
ted." This  loose  statement  by  him  tends  to  confirm  the  testi- 
mony of  Bracken,  that  the  article  of  agreement  was  abandoned. 
The  estimates  were  allowed  to  go  in  evidence.  But  it  is  enough 
to  say  that  the  instrument,  on  its  face,  shows  it  was  not 
designed  as  a  written  proposition  embodying  the  terms  upon 
which  Bracken  would  do  the  work,  but  as  an  instrument  to  be 
executed  inter  partes^  each  binding  himself  to  the  perform- 
ance of  certain  obligations,  and  it  was  never  executed  by 
Waggeman. 

His  coun-sel,  however,  insist  that,  if  not  a  contract  in  itself,  it 
tended  to  show  there  was  a  contract,  and  its  terms,  and  should 
therefore  have  gone  to  the  jury.  This  position  is  not  tenable. 
If  it  was  not  a  contract,  intended  and  executed  by  the  parties 
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as  such,  it  was  a  nullity,  and  had  no  place  in  the  evidence. 
Its  introduction  would  have  tended  simply  to  bewilder  and 
mislead  a  jury.  It  was  wholly  immaterial  what  its  provisions 
were,  as  they  were  not  binding.  If  there  was  a  special  con- 
tract between  these  parties,  it -was  a  verbal  one,  and  if  the 
house  was  built  under  such  verbal  contract,  the  defendant  was 
at  liberty  so  to  state  in  his  testimony,  and  to  give  its  terms. 
If  he  desired  to  do  so,  he  could  refer  to  this  paper  to  refresh 
his  memory,  as  he  might  have  referred  to  any  private  memo- 
randum made  at  the  time  by  himself,  and  kept  in  his  posses- 
sion. But,  as  a  distinct  and  independent  piece  of  evidence,  it 
proved  nothing,  and  was  clearly  inadmissible.  A  contract  can 
not  be  partly  in  writing  and  partly  in  parol,  and  if  this  paper 
was  not  a  contract  binding  upon  the  parties,  as  it  clearly  was 
not,  then  it  was  nothing  as  evidence.  The  appellee  denies 
there  was  any  contract  of  any  sort.  Suppose  the  appellant 
should  swear  there  was,  and  that  its  terms  had  been  embodied 
in  a  memorandum  made  by  him  at  the  time,  but  not  executed 
by  the  parties.  Such  a  memorandum  would  have  occupied 
the  same  position  as  this  paper,  and  could  have  been  used  by 
the  witness  to  enable  him  to  testify  as  to  the  terms  of  the  alleged 
verbal  contract,  but  could  not  have  gone  to  the  jury  as  evi- 
dence in  itself  that  a  contract  was  verbally  made,  or  as  to  what 
were  its  terms.  The  appellant  in  this  case  was  not  denied  the 
privilege  of  stating  in  full  the  terms  of  the  alleged  verbal  con- 
tract, or  of  referring  to  the  written  article  to  enable  him  to 
state  them,  as  he  might  think  proper.  He  was  only  denied 
the  privilege  of  sending  this  unexecuted  and  mutilated  paper 
to  the  jury  as  a  piece  of  evidence  shedding  light  upon  the 
question  whether  there  was  a  contract  or  not,  and  if  there  was, 
what  were  its  terms,  and  in  this  there  was  no  error. 

Counsel  for  appellant  take  some  exceptions  to  plaintiff's 
instructions,  but  they  only  announce  familiar  principles  of 
law,  and  can  not  have  misled  the  jury. 

It  is  also  objected  that  the  defendant's  fifth  instruction,  as 
drawn,  was  refused,  but  it  was  properly  refused.     It  sought 
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to  tell  the  jury  that  certain  things  would  constitute  a  special 
contract  between  the  parties,  by  summing  up  one  view  of  the 
evidence,  without  qualification  by  reference  to  the  opposite 
hypothesis.  The  court  changed  the  instruction  by  saying,  the 
matters  enumerated  would  be  proper  for  the  consideration  of 
the  jury  in  determining  the  question  of  contract.  It  might, 
with  propriety,  have  refused  the  instruction  altogether,  as  cal- 
culated to  mislead.  As  drawn,  the  instruction  did  not  require 
an  acceptance  by  defendant  of  plaintiff's  proposition,  but 
merely  that  the  jury  should  believe  the  plaintiff  commenced 
work  with  the  assent  of  defendant.  Until  the  defendant  had 
accepted  his  proposition,  the  mere  commencement  of  work 
would  not  be  conclusive  evidence  of  a  contract.  It  might 
have  been  commenced  under  a  quantum  meruit,  as  plaintiff 
swears  it  was. 

Judgment  affirmed. 


John  V.  Hess  et  al. 

v. 
Arno  Voss  et  al. 


1.  Jurisdiction  in  chancery — in  partition.  Equity  has  jurisdiction 
in  case  of  partition.  Nor  does  the  fact,  that  a  concurrent  remedy  exists  at 
the  common  law,  under  the  writ  of  partition,  or  under  our  statute,  in  the 
least  affect  such  jurisdiction. 

2.  Guardian  ad  litem — how  to  be  designated.  An  order  appointing 
"  the  clerk  of  the  court "  guardian  ad  litem,  is  sufficient,  without  designa- 
ting him  by  his  name 

3.  Same — who  may  prepare  his  answer.  In  a  chancery  proceeding  for 
partition  of  lands,  where  there  are  minor  defendants,  the  fact  that  the  answer 
of  the  guardian  ad  litem,  the  same  admitting  nothing  and  waiving  nothing, 
but  leaving  complainants  to  prove  their  bill,  was  drafted  by  complainants' 
solicitor,  can  be  of  no  avail  in  a  proceeding  to  reverse  the  decree  granting 
the  partition. 
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4.  Master  in  chancery — necessity  of  an  order  of  reference.  It  is  not 
essential  to  the  authority  of  a  master  to  take  proofs  in  a  case,  that  there 
should  be  a  formal  order  of  reference  entered  of  record.  The  decree  of  the 
court  being  based  upon  the  master's  report,  and  confirming  the  same,  will 
be  regarded  as  record  evidence  that  the  reference  was  properly  made,  even 
in  the  absence  of  a  formal  order  to  that  effect. 

5.  Same — whether  a  decree  was  rendered  before  the  master's  report  was  made. 
It  appeared  that  the  testimony  of  a  witness,  embraced  in  a  master's  report, 
was  represented  by  the  report  to  have  been  sworn  to  the  day  after  the 
hearing  of  the  same.  The  record  failed  to  show  any  date  of  the  filing  of 
the  report,  nor  did  the  report  itself  bear  any  date.  But,  upon  it  being 
objected  that  the  report  had  not  been  made  when  it  was  confirmed  by  the 
decree,  it  was  held,  it  would  be  presumed  the  report  was  made  before  the 
court  took  action  upon  it.  Moreover,  the  decree  referred  to  the  report  in 
such  a  way  as  to  leave  no  other  inference  to  be  drawn. 

6.  Infant  dependants — in  chancery — whether  the  decree  must  give  them 
a  day  in  court.  The  practice  in  courts  of  chancery  does  not  require  that  a 
day  in  court  shall  be  specifically  given  in  the  decree,  to  an  infant  defendant ; 
and  it  is  not  error  that  the  decree  fails  to  expressly  reserve  his  rights,  as 
whether  or  not  a  day  in  court  is  given  a  minor,  he  may  file  a  bill  to  impeach 
a  decree  procured  by  fraud,  or  for  error  appearing  on  its  face,  and  is  not  driven 
to  a  bill  of  review  or  a  rehearing. 

7.  Partition — proof  of  notice  of  sale — whether  it  must  appear  of  record. 
It  has  been  held,  in  a  proceeding  for  partition  under  the  statute,  where 
there  was  an  order  of  sale,  the  commissioner  appointed  to  execute  the  decree 
must  file  a  copy  of  the  notice  of  the  sale,  with  an  affidavit  that  it  was  posted, 
or  if  printed,  a  copy  with  a  certificate  of  the  publisher. 

8.  But  where  the  partition  was  sought  in  chancery,  and  there  was  a 
decree  of  sale,  the  master  wiio  executed  the  decree  reported  that  he  had 
given  the  required  notice,  and  furnished  a  copy  with  his  report,  and  it  was 
held  not  to  be  essential,  as  the  proceeding  was  in  chancery,  that  the  record 
should  show  the  notice  with  an  affidavit  or  publisher's  certificate. 

9.  Purchaser — of  an  attorney  as  a  purchaser.  There  is  no  rule  of  law 
which  prohibits  an  attorney  in  a  cause  from  becoming  a  purchaser  at  the 
master's  sale  under  the  decree  therein,  even  of  land  belonging  to  his  client ; 
though  in  such  case  his  conduct  will  be  closely  scrutinized,  and  if  he  has 
not  acted  with  strict  fairness  the  purchase  will  be  held  to  have  been  made 
for  his  client. 

Appeal   from   the    Circuit   Court    of   Cook    county;    the 
Hon.  E.  S.  Williams,  Judge,  presiding. 
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The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 


Mr.  A.  E.  Wolcott,  for  the  appellants. 

» 
Messrs.  Mooee   &  Caulfield,  for  the  appellees,  Yoss  and 
Ostlangenberg,  and  Messrs.  Runyon  &  Avery,  for  the  apel- 
lee,  Peter  Munn. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  this  record,  that  in  April,  1851,  Frederick 
Yogt  and  Christiana,  his  wife,  filed  their  bill  in  equity  against 
John  Y.,  John  C.  and  Martha  Hess,  minors,  setting  forth  that 
petitioners  were  of  lawful  age,  and  that  Christiana  had  a  legal 
title  to  and  was  seized  in  fee  of  one  undivided  fourth  part  of 
lot  145,  with  its  improvements,  in  Butterfield's  addition  to 
Chicago.  That  Christiana  V"ogt,  John  Y.,  John  C.  and  Martha 
Hess  were  seized  in  fee  as  coparceners,  of  the  lot,  and  prayed 
a  partition  of  the  same.  The  clerk  of  the  court  was  appointed 
guardian  ad  litem  for  the  minor  defendants.  He  answered 
for  them,  and  submitted  their  rights  to  the  protection  of  the 
court. 

On  the  twenty-ninth  of  May,  1851,  the  master  in  chancery 
reported,  the  case  having  been  referred  to  him  to  take  and 
report  the  evidence,  which  he  embodied  in  his  report,  and 
from  which  it  appears  that  the  allegations  of  the  petition  were 
proved,  and  the  evidence  shows  that  the  property  was  not  sus- 
ceptible of  division  and  was  worth  about  $200,  at  that  time, 
and  the  master  reported  that  it  could  not  be  divided,  and 
recommended  a  sale.  The  report  was  approved  and  a  hearing 
had,  and  a  decree  rendered  finding  that  the  parties  were  the 
owners  as  set  forth  in  the  bill,  and  the  property  was  ordered  to 
be  sold  in  the  manner  therein  specified,  and  the  proceeds  of  the 
sale  were  ordered  to  be  distributed  among  the  parties. 
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The  master  subsequently  reported  that  he  sold  the  premi- 
ses for  $185,  to  Arno  Yoss,  partly  for  cash  and  partly  on  time,  in 
installments.  That  he  had  made  a  deed  to  the  property  and 
had  made  a  distribution  of  the  portion  received,  in  the  mode 
pointed  out  by  the  decree.  The  report  was  approved,  and  the 
cause  stricken  from  the  docket. 

The  bill  in  this  case  was  filed,  reciting  the  former  proceed- 
ings, and  admits  the  general  allegations  of  the  former  bill  to 
be  true,  but  alleges  that  the  other  coparceners  aided  Christiana 
in  paying  their  mother's  funeral  expenses,  and  her  debts;  that 
Christiana  and  her  husband  had  occupied  the  property  from 
February  until  in  October,  of  1851 ;  that  since  that  time,  Yoss 
has  been  in  the  occupancy  of  the  property  by  his  tenants,  and 
received  the  rents  and  profits  ;  that  Christiana  died  in  August, 
1852,  leaving  a  child,  the  only  issue  of  the  marriage,  which 
also  died  a  few  days  later,  leaving  its  father  only  heir  to  its 
mother's  property ;  that  he  had  released  his  interest  in  the 
property  to  complainants ;  that  Yoss  has  incumbered  the 
property  by  mortgages  to  different  persons  ;  that  the  property 
when  sold  was  worth  $800,  and  the  rental  value  since  has  been 
from  $50  to  $100,  a  year;  that  there  was  no  just  reason  for 
selling  the  premises,  but  the  same  could  readily  have  been 
partitioned  among  the  owners ;  that  Yoss,  who  purchased  the 
premises  at  the  master's  sale,  was  the  solicitor  who  conducted 
the  proceedings  for  the  partition  and  sale  ;  that  persons  were 
deterred  from  entering  into  competition  for  the  property,  owing 
to  an  apprehension  that  the  sale  was  illegal,  and  that  Yoss 
was  offered  $400,  the  day  after  the  purchase,  for  the  property, 
if  he  would  warrant  the  title,  but  he  declined. 

The  bill  charges  that  Yoss  fraudulently  procured  the  decree 
and  sale,  and  so  became  the  purchaser  for  less  than  one-fourth 
of  its  value ;  that  the  decree  is  erroneous  and  should  be 
reversed  and  set  aside  ;  and  they  assign  for  errors,  that  by  the 
bill  it  appeared  that  the  relief  was  adequate  at  law,  and  they 
should  have  been  left  to  pursue  their  statutory  remedy,  and 
equity  should  not  have  taken  jurisdiction  ;  that  no  certain 
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person  was  appointed  guardian  ad  litem  for  the  defendants ; 
that  he  was  named  simply  as  "  The  Clerk  of  the  court ;"  that 
no  answer  was  filed  by  defendants  or  their  guardian  ad  litem/ 
that  the  master  in  chancery  was  not  authorized  to  take  testi- 
mony in  the  case  ;  that  his  report  was  approved  by  the  court 
before  it  was  in  fact  made  and  filed ;  that  the  decree  of  the 
court  does  not  give  the  minors  a  day  in  court,  and  in  decreeing 
the  costs  to  be  equally  apportioned  among  the  parties,  and  in 
ordering  the  master  to  pay  Vogt  $24,  by  him  expended  on  the 
lot ;  that  Mannier,  the  master  who  succeeded  Skinner,  sold  the 
lot ;  that  the  court  approved  Mannier's  report. 

The  bill  prays  that  the  former  decree  be  reversed,  and  com- 
plainants be  relieved  in  the  premises  according  to  equity  and 
good  conscience  ;  that  the  deeds  and  incumbrances  given  on 
the  property,  be,  as  to  complainants  and  the  premises,  declared 
void,  given  up  and  canceled,  and  the  land  released  therefrom  ; 
and  for  an  account  of  the  rents  and  profits,  and  for  other  and 
further  relief. 

Arno  Voss  and  Ida  Miller  filed  a  demurrer  to  the  bill,  which 
was  overruled,  and  Voss  thereupon  filed  an  answer,  to  which  a 
replication  was  filed.  Ostlangenberg  filed  an  answer  and  a 
cross  bill  setting  up  his  mortgage  on  the  premises  for  $1110, 
with  interest,  and  that  Muno,  Phillips,  and  C.  W.  T.  Miller 
also  claim  to  hold  mortgages  on  the  premises ;  Muno  and  com- 
plainants answered  the  cross  bill,  and  replications  were  filed. 
A  hearing  was  had  on  the  bill  and  answer,  the  cross  bill,  answers 
thereto,  and  replications,  exhibits  and  proofs,  when  the 
court  below  dismissed  the  original  bill,  also  the  cross  bill, 
without  prejudice.  The  complainants  have  appealed,  and 
brought  the  record  to  this  court,  and  assigned  for  error,  that 
the  court  refused  to  reverse  the  former  decree  and  proceedings 
in  the  partition  suit,  and  in  dismissing  the  bill  in  this  case. 

The  law  is  firmly  established  that  equity  has  jurisdiction 
in  cases  of  partition.  It  has  been  recognized  and  acted  upon 
in  courts  of  chancery  from  an  early  period  in  the  jurispru- 
dence of  that  tribunal.     Nor  does  the  fact  that  a  concurrent 
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remedy  existed  at  the  common  law,  under  the  writ  of  parti- 
tion or  under  our  statute,  in  the  least  affect  such  jurisdiction. 
It  is  but  like  other  cases  of  concurrent  jurisdiction  between 
the  courts,  where  litigants  have  a  choice  of  the  forum  in 
which  they  will  proceed.  Because  a  partition  could  have  been 
had  under  the  statute  in  this  case,  it  does  not  follow  that  equity 
was  deprived  of  its  jurisdiction. 

The  fact  that  the  court  below  in  the  original  case  appointed 
"  the  clerk  of  the  court  "  guardian  ad  litem,  without  naming 
him,  was  sufficient.  The  court  knew  who  occupied  that  office, 
and  when  he  filed  the  answer  signed  by  his  individual  name, 
the  court  knew  that  the  answer  was  made  by  the  person 
intended  by  the  order.  This  objection  is  untenable,  and  we 
are  unable  to  see  that  there  could  have  possibly  resulted  the 
slightest  injury  to  the  minors  by  the  omission  of  his  name 
in  the  order  appointing  him.  He  was  as  certainly  known  by 
the  designation  employed  as  if  his  name  had  been  inserted. 
It  therefore  follows,  that  there  was  an  answer  filed  for  the 
minor  defendants,  and  by  their  regularly  appointed  guardian 
ad  litem.  Nor  did  it  matter  in  the  least  that  the  answer  was 
drafted  by  complainants'  solicitor,  as  it  left  them  to  prove  their 
bill.     It  admitted  nothing  and  waived  nothing. 

"While  it  might  be,  and  no  doubt  is,  more  strictly  according 
to  the  practice  of  the  court,  that  an  order  of  reference  to  the 
master  should  be  made,  still  it  is  not  necessarily  a  fatal  error 
when  a  formal  order  fails  to  appear  in  the  record.  "While  each 
order  made  by  the  court  should  appear,  it  is  not  indispensable 
that  it  should  be  entered  up  in  form.  It  may  appear  in  recitals 
or  by  reference  in  other  portions  of  the  record.  Tibbs  v.  Allen, 
27  111.  119.  In  this  case  the  master  reports  that  the  case  was 
referred  to  him,  and  the  court  in  the  final  decree  confirmed 
the  report,  and  refers  to  the  evidence  it  contained  and  based 
the  decree  upon  this  report. 

This  we  regard  as  record  evidence  that  the  case  was  prop- 
erly referred  to  him  to  hear  and  report  the  evidence.  Had 
no  reference  been  made  to  his  report  by  the  subsequent  action 
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of  the  court,  then  a  very  different  question  would  have  been 
presented.  It  is,  from  the  decree,  perfectly  apparent  that  he 
had  been  duly  authorized  to  hear  and  report  the  evidence. 
The  order  no  doubt  was  never  spread  upon  the  record  and 
has  been  lost.  The  court  would  not  have  approved  the  report 
if  it  had  been  without  authority. 

Another  error  assigned  on  the  decree  is,  that  the  master's 
report  was  not  made  when  it  was  contirmedby  the  final  decree. 
It  appears  that  the  hearing  was  had  on  the  twenty-eighth  day 
of  May,  and  one  of  the  witnesses  whose  deposition  was 
reported,  was  sworn  to  it  on  the  next  day.  We  have  looked  into 
the  record,  but  fail  to  find  any  date  of  the  filing  of  the  master's 
report,  nor  is  it  even  dated.  We  must  therefore  conclude 
that  the  report  was  on  file  and  before  the  court  on  the  hear- 
ing. In  fact,  the  decree  refers  to  it  in  such  a  manner  that  no 
other  inference  can  be  indulged.  After  making  the  report, 
we  presume  that  it  may  have  been  supposed  that  it  was  neces- 
sary that  the  jurat  should  be  attached,  or  it  may  be  that  the 
clerk  has  entered  the  decree  under  a  prior  and  wrong  date. 
The  court  omitted  to  sign  and  date  the  decree,  which  is  a  prac- 
tice that  is  highly  desirable,  as  it  frequently  relieves  from 
much  uncertainty  and  frequently  prevents  unnecessary  expense. 
But  we  find,  from  the  decree,  such  direct  reference  to  this 
report,  that  we  can  not  but  believe  it  was  before  the  court, 
and  if  so  it  was  acted  upon,  and  it  was  not  material  what  date  it 
might  bear.  The  court  had  accomplished  the  object  of  the 
reference  by  obtaining  evidence  upon  which  to  act,  and  had 
procured  it  in  the  regular  course  and  in  proper  form. 

The  decree  rendered  by  the  court  was  warranted  by  the 
master's  report.  Nor  does  the  practice  require  that  the  infant 
defendants  shall  have  a  day  in  court  given  specifically  in  the 
decree.  This  was  not  error,  as  this  court  has  repeatedly  held 
that  whether  the  decree  gives  a  day  in  court  or  not,  a  minor  may 
file  a  bill  to  impeach  a  decree  procured  by  fraud,  or  for  error 
appearing  upon  the  face  of  the  decree.  Kuchenbeiser\ :  Beckert, 
41  111.  172 ;  Loyd  v.  Malone,  23  111.  43.     In  this  latter  case 
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the  authorities  are  reviewed,  and  it  is  held  that  an  infant  may 
file  such  a  bill  to  impeach  a  decree  for  fraud  or  error  appa- 
rent on  the  decree,  and  is  not  driven  to  a  bill  of  review  or  a 
rehearing.  We  perceive  no  reason  for  overruling  or  modify- 
ing the  rule  there  announced.  When  other  rights  have  attached 
since  the  rendition  of  the  decree  sought  to  be  impeached,  it 
might  be  that  such  rights  would  be  protected  precisely  as  they 
would  under  a  reversal  on  error. 

It  is  urged  that  the  court  erred  in  approving  the  sale  made 
by  the  master,  for  want  of  proof  of  proper  notice  of  the  sale. 
In  this  case  the  master  reported  that  he  had  given  the  required 
notice,  and  furnished  a  copy  with  his  report,  which  appears 
to  conform  to  the  decree.  In  Tibbs  v.  Allen,  29  111.  535,  it 
was  said  that  the  commissioners  should  have  filed  a  copy  of 
the  notice,  with  an  affidavit  that  it  was  posted,  or  if  printed,  a 
copy,  with  a  certificate  of  the  publisher.  That  case,  it  will  be 
remembered,  was  a  proceeding  under  the  statute,  and  the 
decree  was  executed  by  the  commissioners  appointed  by  the 
court,  while  in  this  case  the  proceeding  was  in  chancery,  and 
the  decree  was  executed  by  the  master,  one  of  the  officers  of 
the  court,  and  no  reason  is  perceived  why  a  different  rule 
should  govern  in  this,  than  ordinary  cases  in  chancery.  A  decree 
would  not  ordinarily  be  reversed  because  the  record  did  not 
show  the  notice,  with  an  affidavit  or  publisher's  certificate.  We 
do  not  therefore  think  this  was  an  error  requiring  a  reversal. 

It  is  urged  that  the  court  erred  in  decreeing  that  out  of  the 
proceeds  Yogt  be  paid  $24,  for  money  expended  on  the  land. 
The  decree  states  that  this  was  proved  before  and  reported  by 
the  master.  Upon  examining  his  report  we  find  that  it  was 
proved  that  his  wife  had  paid  $20  on  the  purchase,  after  her 
mother's  death,  and  this  must  be  the  sum  referred  to  in  the 
decree.  It  is  true,  the  two  amounts  do  not  exactly  correspond, 
but  as  this  is  an  original  bill,  we  do  not  feel  that  the  rules  of 
equity  require  that  we  should  reverse  the  decree  for  so  slight 
an  error,  when  it  may  be  that  a  considerable  portion  of  the  four 
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dollars  allowed  was  for  interest ;  but  if  not,  the  amount  is  too 
small  to  require  a  reversal. 

We  have  been  considering  the  case  simply  on  the  record  of 
the  original  proceeding.  But  when  we  come  to  examine  the 
evidence  in  the  case,  we  find  that  Yogt  placed  improvements 
on  the  premises,  which  would  exceed  the  four  dollars  errone- 
ously decreed  to  him,  even  had  he  been  charged  with  rents. 
When  a  minor  files  a  bill  to  impeach  a  decree  for  fraud,  it 
must  be  sustained  by  satisfactory  evidence ;  it  must  clearly 
appear  that  wrrong  and  injustice  has  been  done  ;  that  fraud  has 
entered  into  and  produced  the  result.  In  this  case  it  appears 
that  the  lot  was  remote  from  the  settled  portions  of  the  city  ; 
that  such  property  was  used  for  gardening  purposes,  and  that 
it  was  of  little  value.  Smith,  who  appears  to  have  been  well 
informed,  testified  before  the  master,  that  it  was  not  worth 
more  than  two  hundred  dollars ;  others  place  its  value  at  as 
high  as  six  hundred.  But  after  the  lapse  of  fifteen  or  twenty 
years  it  is  exceedingly  difficult  to  ascertain  the  value  of  the 
property  at  the  time,  especially  in  a  city  of  the  unprecedented 
growth  of  Chicago. 

None  of  these  witnesses  speak  of  the  sale  of  property 
similarly  situated ;  and  the  fact  that  it  brought  but  $185,  one- 
fourth  in  hand,  and  the  balance  in  equal  payments,  in  six,  nine 
and  twelve  months,  is  a  strong  circumstance  to  rebut  the  infer- 
ence of  a  sacrifice  ;  and  the  evidence  seems  to  show  that  the 
master  was  in  no  haste  to  strike  it  off,  as  he  waited  a  considera- 
ble time  for  an  advance  on  the  last  bid,  and  this  too,  in  the 
presence  of  a  number  of  persons  who  had  attended  the  sale. 
It  is  true,  Yogt,  at  the  first  sale,  bid  the  property  off  at  $300, 
but  gave  it  up  because  he  was  unable  to  meet  the  payments, 
as  he  swears.  If  this  property  was  worth  six  hundred,  or  even 
four  hundred  dollars,  it  would  seem  that  he  would  have  found 
no  difficulty  in  finding  some  one  who  would  have  paid  him 
something  for  his  bargain.  Again,  we  find  no  one  who  was 
willing  to  have  paid  more  or  desired  to  purchase,  even  if 
doubts  whether  the  title  would  be  good  had  not  prevailed ; 
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while  the  property  was  no  doubt  low,  stilF  we  can  not  say 
that  it  was  sacrificed. 

There  is  no  rule  of  law  which  prohibits  an  attorney  from 
becoming  a  purchaser  at  a  master's  sale,  even  of  land  owned 
by  his  client,  but  in  such  cases  the  attorney  must  act  in  good 
faith.  On  such  a  purchase  the  conduct  of  the  attorney  will  be 
closely  scrutinized,  and  if  he  has  not  acted  with  strict  fairness 
his  purchase  will  be  held  to  have  been  made  for  his  client. 
In  this  case  Yoss  became  the  purchaser.  He  swears  the  sale 
had  commenced  when  he  arrived  at  the  place  of  sale,  and 
there  had  then  been  bid  but  $150;  that  he  thereupon  bid 
$185,  simply  to  prevent  it  from  being  sacrificed,  but  no  one 
advanced  on  his  bid,  although  at  his  request  the  offering  was 
continued  for  a  considerable  time.  There  is  no  evidence  in  the 
record  that  contradicts  or  impeaches  this  evidence,  and  we 
must,  unimpQached,  regard  it  as  true.  We,  from  this,  or  from 
all  of  the  evidence  in  the  case,  can  see  no  fraud  ;  that,  in  view 
of  the  great  rise  in  this  kind  of  property,  it  may  be  a  misfor- 
tune of  the  minors  that  their  property  was  sold,  but  the  mis- 
fortune arises  from  want  of  foresight,  common  to  the  great 
mass  of  men,  who  could  not  have  seen  the  future  growth  of 
the  city.  But  that  is  no  reason  for  affording  the  relief  sought. 
After  a  careful  examination  of  this  record  we  fail  to  find  any 
such  error  as  requires  us  to  reverse  the  decree  of  the  court 
below,  and  it  must  be  affirmed. 

Decree  affirmed. 


31— 52nd  III. 
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City  of  Chicago 

v. 

Eobeet  M.  Hobson  et  al 

City  ordinance— in  relation-  to  inspection  of  fish— construction  thereof. 
A  city  ordinance,  requiring  that  all  fresh  water  fish  in  packages,  brought 
into  the  city  for  sale,  shall,  before  being  sold,  be  inspected  and  branded,  and 
imposing  a  penalty  for  its  violation,  does  not  render  a  person  liable  to  the 
penalty  for  selling  such  fish  in  packages  not  inspected  and  branded,  when 
the  same  are  made  up  from  other  packages  that  have  been  duly  inspected 
and  branded. 

Appeal  from  the  Recorder's  Court  of  the  city  of  Chicago ; 
the  Hon.  William  K.  McAllister,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellant. 

Messrs.  Sleeper,  Whiton  &  Durham,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  action  was  brought  before  a  police  justice  of  the  city 
of  Chicago,  to  recover  a  penalty  for  the  violation  of  one  of 
the  ordinances  of  that  city,  entitled,  "  Inspection  of  Fish." 
A  recovery  was  had  before  the  justice,  which,  on  appeal  to  the 
recorder's  court,  was  reversed,  and  a  judgment  rendered  for 
the  defendants. 

The  following  is  the  section  on  which  the  action  was  brought : 

"  Section  5.  Any  and  all  persons  bringing  or  causing  to  be 
brought,  to  the  city  of  Chicago,  or  receiving  on  consignment 
or  otherwise,  for  the  purpose  of  sale,  any  fresh  water  fish  in 
packages,  shall  have  the  same  duly  inspected  by  the  fish 
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inspector  of  the  city  of  Chicago  before  such  fish  shall  be  sold 
or  in  any  way  disposed  of;  and  it  shall  be  the  duty  of  every 
person  having  such  fish  in  possession  for  the  purpose  of  sell- 
ing or  dealing  in  the  same,  and  of  every  consignee  having 
fish  on  consignment,  before  the  said  fish  shall  be  sold  or  in 
any  way  disposed  of,  to  give  notice  to  the  inspector,  and  have 
such  fish  duly  inspected  and  branded ;  and  for  this  purpose 
such  person  shall  arrange  the  packages  in  a  convenient  man- 
ner, and  have  them  in  a  suitable  place. 

"  Any  person  or  persons  violating  any  of  the  provisions  of 
this  section,  shall  be  fined  in  a  sum  not  to  exceed  twenty-five 
dollars  for  every  barrel  or  other  package  of  fish  so  sold  with- 
out such  inspection." 

The  charter  of  the  city  provides,  among  other  things,  as 
follows : 

"  Section  10.  It  shall  be  the  duty  of  the  fish  inspector  to 
inspect  all  pickled  or  salted  fresh  water  fish  sold  or  received 
for  sale  or  on  consignment  in  the  city  of  Chicago.  Any  per- 
son or  persons  bringing  or  causing  to  be  brought  to  the  city  of 
Chicago  for  the  purpose  of  sale  any  fresh  water  fish,  shall  have 
the  same  duly  inspected  by  the  said  inspector  before  such  fish 
shall  be  sold,  or  in  any  way  disposed  of;  and.  it  shall  be  the 
duty  of  every  person  having  such  fish  in  his  possession,  for 
the  purpose  of  selling  or  dealing  in  the  same,  and  of  every 
consignee  having  fish  on  consignment,  before  the  said  fish 
shall  be  sold  or  in  anywise  disposed  of,  to  give  notice  to  the 
inspector,  and  have  such  fish  duly  inspected  and  branded  ; 
and  for  this  purpose,  such  person  shall  arrange  the  packages 
in  a  convenient  manner,  and  have  them  in  some  suitable 
place. 

"  It  shall  be  the  duty  of  the  inspector,  on  due  application  of 
any  person  or  persons  having  such  fish  in  possession,  to  repair 
to  the  place  of  deposit  of  such  fish,  if  the  same  shall  be  within 
the  limits  of  the  city  of  Chicago,  and  inspect  the  same  with 
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as  little  delay  as  possible.  The  said  inspector  shall  procure 
sealed  weights,  and  carefully  weigh  all  fish  offered  for  inspec- 
tion ;  and  to  entitle  said  inspector  to  grant  a  certificate  of  due 
inspection,  or  to  brand  the  packages  as  duly  inspected,  he  shall 
first  find  that  the  contents  and  weights  of  the  several  packages 
are  as  follows,  viz  :  each  barrel  shall  contain  200  lbs. ;  each 
half  barrel  shall  contain  100  lbs. ;  each  quarter  barrel  shall 
contain  50  lbs.,  and  each  eighth  barrel  shall  contain  25  lbs. 
Such  inspector  shall,  also,  on  branding  any  package  of  fish, 
plainly  and  distinctly  mark  on  the  head  of  each  package,  in 
some  indelible  manner,  the  kind,  quantity  and  quality  of  fish 
contained  in  each  package,  respectively,  together  with  his 
name,  and  the  year  and  month  in  which  the  same  shall  have 
been  inspected." 

The  facts  were  these :  The  defendants,  on  the  twenty-second 
day  of  July,  1869,  sold  to  a  purchaser  five  packages  of  white 
fish,  of  fifteen  pounds  each,  and  five  packages  of  trout  of  the 
same.     They  were  branded  with  the  defendants'  brand,  as 
packed  No.   1  white  fish— No.  1   trout,  and  were  of    that 
quality.     The  packages  had  no  fish  inspector's  brand  upon 
them.     They  were,  originally,  in  half  barrels,  containing  one 
hundred  pounds;  had. been  inspected  by  the  fish  inspector  of 
Chicago,  and  each  package,  or  half  barrel,  had  his  inspection 
brand  upon  it,  showing  the  quality  and  quantity,  and  the 
month  and  year  in  which  he  had   inspected   them.      The 
defendants  broke  these  packages,  or  half  barrels,  for  the  pur- 
pose of  packing  them  into  fifteen  pound  packages,  and  having 
them  arranged  in  such  packages,  in  a  convenient  manner  and 
in  a  suitable  place,  they  applied  to  the  fish  inspector  to  inspect 
them  and  brand  them,  which  he  refused  to  do,  on  the  ground 
they  did  not  contain  twenty-five  pounds  each.   ^  This  was 
before  the  sale,  as  above  stated,  and  were  the  same  fish  defend- 
ants had  requested  the  inspector  to  brand. 

The  question  is,  were  the  defendants  liable  to  this  penalty  ? 
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The  case  has  very  much  the  appearance  of  being  gotten  up 
for  the  benefit  of  fish  inspectors,  and  with  speculative  views. 

Without  going  into  the  consideration  of  the  various  points 
made  by  appellant's  counsel,  we  deem  it  sufficient  to  advert 
to  the  terms  of  the  ordinance  itself.  By  that,  it  is  very  clear 
the  only  inspection  demanded  is  of  barrels,  half  barrels,  quar- 
ter barrels  and  eighth  barrels,  the  latter  of  a  weight  not  less 
than  twenty-five  pounds.  Of  such  packages  an  inspection  is 
demanded  before  the  fish  can  be  sold. 

This  demand  of  the  ordinance  had  been  complied  with 
before  the  fish  in  question  were  sold.  It  would  be  hard, 
indeed,  upon  a  retailer  of  this  article,  after  the  law  had 
been  observed,  and  his  package  branded  by  the  inspector, 
that  he  should  not  be  at  liberty  to  break  it  up  into  smaller 
packages  for  the  accommodation  of  his  trade. 

The  inspector  was  called  upon  to  inspect  the  packages  when 
arranged  into  packages  of  fifteen  pounds,  which  he  declined 
to  do,  on  the  ground  that  they  contained  less  than  twenty-five 
pounds.     In  this  he  pursued  the  ordinance. 

The  defendants  violated  no  law  in  disposing  of  the  pack- 
ages.    The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Elias  Kay 

v. 

Geokge  W.  Haines. 


Minor — not  bound  by  Ms  contract.  Where  a  minor  contracted  to  work 
nine  months,  but  worked  one  month  and  a  half,  and  quit,  it  was  held,  he  was 
not  bound  by  his  contract,  and  could  recover  from  his  employer  the  value 
of  the  services  rendered. 
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Appeal  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

The  opinion  sufficiently  states  the  case. 

Messrs.  Ingeksoll  &  McCune,  for  the  appellant. 

Mr.  W.  G.  Randall  and  Messrs.  Bangs  &  Shaw,  for  the 
appellee, 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  : 

In  this  case  a  minor  had  contracted  to  work  for  the  defend- 
ant nine  months,  but  left  after  working  six  weeks.  Being  a 
minor,  his  contract  was  not  obligatory  upon  him,  and  he  was 
entitled  to  recover  from  his  employer  the  value  of  the  services 
rendered.  This  value  the  court  inferred  from  the  amount 
admitted  by  the  defendant  to  have  been  due  the  plaintiff  when 
he  left,  as  wages,  and  we  are  not  inclined  to  reverse  because 
the  proof  was  not  more  positive. 

Judgment  affirmed. 


William  Phelan  et  ah 

v. 

Samuel  L.  Andrews  et  al. 


1.  Variance — between  declaration  and  contract  in  suit  for  breach  of  war- 
ranty. In  a  suit  for  breach  of  warranty,  where  the  declaration  sets  out  the 
contract  only  in  substance,  and  not  in  hose  verba,  a  variance,  to  be  fatal, 
between  the  contract,  as  declared  on,  and  the  one  offered  in  evidence,  must, 
be  in  some  material  matter. 

2.  In  a  suit  to  recover  damages  for  an  alleged  breach  of  warranty,  in  the 
manufacture  of  two  steam  boilers,  the  declaration  alleged  they  "were 
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intended  for  driving  a  grist  mill,  at  Annawa,  in  the  county  of  Henry,  and 
State  of  Illinois,"  while  the  contract  was  silent  as  to  their  purpose,  or  place 
where  they  were  to  be  used :  Held,  there  being  no  averment  that  the  con- 
tract stated  they  were  to  be  so  used,  and  the  declaration  only  purporting  to 
set  out  the  contract  in  substance,  this  was  not  a  variance. 

3.  Nor  is  there  any  substantial  difference  between  the  averment  that  the 
boilers  "  should  be  built  and  manufactured  in  a  first  class  manner,"  and  that 
"  the  work  should  be  done  in  a  first  class  manner." 

4.  Same — implied  warranty.  So,  where  the  declaration  alleged  that,  "  in 
consideration  of  the  manufacture,  sale  and  warranty  of  the  boilers,  plain- 
tiffs agreed  to  pay  $2400,"  while  the  contract  read, "  defendants  were  to 
build  two  steam  boilers  with  a  mud-receiver,  for  $2400 :"  Held,  this  was  not 
a  variance,  as  the  pleader,  in  averring  the  warranty,  only  stated  the  substance 
of  the  agreement,  and  a  mud-receiver  constituted  a  part  and  necessary  por- 
tion of  the  boilers — it  being  a  well  recognized  rule  of  law  that  when  a 
manufacturer  furnishes  his  wares,  he  impliedly  warrants  them  to  be  reason- 
ably suited  to  the  purpose  for  which  such  articles  are  designed,  and  to  be 
skillfully  and  properly  constructed. 

5.  Nor  is  there  a  variance  when  the  declaration  avers  that  plaintiffs  were 
to  pay  $2000,  on  the  completion  of  the  boilers,  and  $400  on  June  the  1st, 
1867,  with  ten  per  cent  interest ;  and,  by  the  contract,  plaintiffs  were  to  pay 
$2000  cash  at  the  shop  of  defendants  on  completion  of  the  work,  "and  give 
a  lien  note  for  $400,  payable  June  1st,  1867,  with  ten  per  cent  interest,  pay- 
able at  Second  National  Bank,  Peoria" — the  terms  and  conditions  of  the 
contract  being  only  stated  as  inducement  to  the  warranty,  upon  which  the 
action  is  based,  and  mere  inducement  is  not  required  to  be  set  out  with  the 
same  degree  of  particularity  as  the  contract  itself. 

6.  Measure  op  damages— -for  breach  of  warranty.  In  a  suit  to  recover 
damages  for  a  breach  of  warranty,  the  plaintiff  is  entitled  to  recover  for  all 
damages  which  are  the  natural  and  proximate  result  of  the  failure  of  the 
warranty.  And  where  a  manufacturer  has  broken  his  warranty,  in  the 
construction  and  sale  of  two  steam  boilers,  the  necessary  expense  of  repair- 
ing them,  the  loss  of  time  while  so  engaged,  as  well  as  the  increased  quan- 
tity of  fuel  necessarily  consumed  to  generate  steam,  would  be  considered  as 
both  natural  and  proximate  damages. 

Appeal  from  the  Circuit  Court  of  Henry  county ;  the  Hon. 
George  W.  Pleasants,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  D.  McCulloch,  for  the  appellants. 
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Mr.  B.  C.  Cook,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  recover  dama- 
ges for  an  alleged  breach  of  a  contract  for  manufacturing  two 
steam  boilers.  The  declaration  contains  two  special  counts 
on  the  contract,  and  to  it  the  plea  of  the  general  issue  was 
filed.  On  the  trial,  plaintiff  offered  the  contract  in  evidence, 
and  it  was  excluded  under  the  first  count,  but  was  admitted 
under  the  second. 

It  is  urged  the  court  erred  in  admitting  the  contract  in  evi- 
dence, as  it  is  claimed  there  was  a  material  variance  between 
the  contract  described  and  the  contract  read  in  evidence.  The 
declaration  avers  the  boilers  "  were  intended  for  driving  a 
grist  mill,  at  Annawan,  in  the  county  of  Henry,  and  State  of 
Illinois,"  while  the  contract  is  silent  as  to  the  purpose,  or 
place  where  they  were  to  be  used.  In  this  no  variance  is  per- 
ceived. There  is  no  averment  that  the  contract  states  they 
were  to  be  so  used,  and  hence  there  can  be  no  variance.  There 
could  be  no  variance  unless  the  contract  declared  upon  varied 
from  that  offered  in  evidence  in  a  material  matter,  unless  it 
was  set  out  in  hwc  verba.  In  this  case  it  is  only  set  out  in  sub- 
stance ;  and,  had  the  averment  been  that  it  was  a  part  of 
the  contract,  it  would  be  immaterial. 

Nor  do  we  perceive  any  substantial  difference  between  the 
averment  that  the  boilers  "  should  be  built  and  manufactured 
in  a  first  class  manner,"  and  that  "the  work  should  be  done 
in  a  first  class  manner."  The  meaning  is  the  same,  and  the 
declaration  only  purports  to  give  the  substance,  and  not  the 
language  of  the  agreement. 

The  same  is  true  of  the  averment  that,  in  consideration  of 
the  manufacture,  sale  and  warranty  of  the  boilers,  plaintiff 
agreed  to  pay  $2400,  while  the  contract  says  the  defendants 
were  to  build  two  steam   boilers,  with  a  mud  receiver,  for 
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$2400.  It  it  a  well  recognized  rule  of  law  that,  when  a  manu- 
facturer furnishes  his  wares,  they  shall  be  reasonably  suited  to 
the  purpose  for  which  such  articles  are  designed,  and  shall  be 
skillfully  and  properly  constructed.  To  this  extent  the  law 
implies  a  warranty.  In  averring  a  warranty,  the  pleader  only 
stated  the  substance  of  the  agreement. 

As  we  understand  it,  a  mud  receiver  is  a  part  and  a  neces- 
sary portion  of  the  boilers.  If  so,  then  there  was  no  variance. 
If,  however,  it  is  no  part  of  the  boilers,  there  was  a  variance, 
as  the  contract  would  then  be  incorrectly  described. 

It  is  also  objected  that  there  is  a  variance  as  to  the  mode  of 
payment.  The  declaration  avers  that  plaintiffs  were  to  pay 
$2000  on  the  completion  of  the  boilers,  and  $400  on  June  the 
1st,  1867,  with  ten  per  cent  interest.  By  the  contract,  plain- 
tiffs were  to  pay  $2000  cash,  at  the  shop  of  defendants,  on 
completion  of  the  work,  "  and  give  a  lien  note  for  $400, 
payable  June  1st,  1867,  with  ten  per  cent  interest,  payable 
at  Second  National  Bank,  Peoria."  The  law  requires  the 
debtor  to  seek  his  creditor  for  the  purpose  of  making  payment, 
and  hence  the  statement  that  appellees  agreed  to  pay  $2000 
on  the  completion,  was  the  same  in  substance  as  an  agreement 
to  pay  at  the  shop  of  appellants,  as  that  was  their  place  of 
business.  But  the  terms  and  conditions  of  the  contract  are 
only  stated  as  inducement  to  the  warranty  upon  which  the  action 
is  based.  Had  appellees  alleged  they  had  bought  and  paid 
for  the  boilers,  without  saying  when,  where,  or  in  what  man- 
ner, and  that  appellants  had  warranted  them,  and  averred  the 
terms  of  the  warranty  and  the  breach,  there  would  be  no  doubt 
that  it  would  have  been  sufficient.  And  because  appellees 
have  failed  to  set  out  every  particular  as  to  the  time  and  man- 
ner payment  was  to  be  made,  the  effect  should  not  be  different. 
The  suit  is  for  the  breach  of  the  warranty,  and  the  substance 
of  the  contract  is  set  out,  and  an  averment  that  appellees  have 
performed  their  part  of  the  agreement,  and  that  was  sufficient. 
There  is  nothing  in  the  description  of  the  contract  that  is 
repugnant  to  the  instrument  when  produced.     It  is  something 
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more  minute  and  rather  fuller  than  the  description  in  the  dec- 
laration, but  the  agreement  contains  all  that  is  found  set  out 
in  substance  in  the  declaration,  and  this  action  being  only  for 
the  breach  of  warranty,  there  was  not  a  variance  that  should 
have  excluded  the  contract.  This  is  not  like  a  suit  on  a  note 
where  a  recovery  is  sought  for  its  non-payment.  There  the 
plaintiff  must  show  time,  place,  and  the  manner  in  which  pay- 
ment was  to  be  made,  and  negative  a  performance,  and  there  a 
misdescription  in  the  declaration  is  held  to  constitute  a  vari- 
ance. Mere  inducement  is  not  required  to  be  set  out  with  the 
same  degree  of  particularity  as  the  contract  itself.  And  this 
was  but  inducement  to  show  the  consideration  for  the  contract 
of  warranty.  Had  there  been  a  misdescription  of  the  terms 
of  the  warranty,  then  there  would  have  been  a  fatal  variance. 
But  it  was  truly  set  out,  and  was  sufficient.  There  was  no  error 
in  admitting  the  agreement  in  evidence. 

It  is  next  objected  that  the  court  below  misdirected  the  jury 
as  to  the  measure  of  damages  ;  that  the  recovery  for  loss  of  time, 
and  the  expense  of  repairing  the  boilers,  and  the  increased 
quantity  of  fuel  necessary  to  run  the  mill,  were  remote  dama- 
ges, and  not  properly  recovered.  In  this  case  the  warranty 
was,  that  the  work  should  be  first  class ;  and  if,  when  applied 
to  use,  it  proved  defective,  and  the  boilers  leaked,  or  if  they 
required  more  fuel  to  generate  steam  than  such  boilers,  when 
properly  constructed,  usually  do,  then  the  warranty  was  broken, 
and  the  rule  of  law  is,  that  appellees  were  entitled  to  recover 
all  damages  which  were  the  natural  and  proximate  result  of 
the  breach  of  the  warranty.  And  it  is  clear  the  expense  of 
repairing  them,  and  the  loss  of  time  while  so  engaged,  would 
be  both  natural  and  proximate.  In  such  a  case  the  reasonable 
value  for  the  use  of  the  boiler,  lost  by  it  standing  idle  during 
the  time  the  repairs  were  being  made,  would  be  proximate. 

In  the  case  of  Strawn  v.  Cogswell,  28  111.  457,  a  case  similar 
in  principle  to  this,  it  was  said  that,  "  If,  after  receiving  the 
work,  it  be  found  to  be  defective,  the  owner  may  recover  a  sum 
of  money  sufficient  to  alter  the  defective  machinery  to  what  it 
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should  have  been  under  the  contract,  with  a  reasonable  com- 
pensation for  its  use  for  the  period  of  time  necessary  to  make 
the  change.  This  is  the  damage  he  has  sustained,  and  is  the 
true  measure."  The  cases  of  Green  v.  Mann,  11  111.  613  ; 
The  Sangamon  <&  Morgan  Railroad  Co.  v.  Henry,  14  111.  156, 
and  Chicago  &  Rock  Island  Railroad  Co.  v.  Ward,  16  111. 
522,  announce  the  same  rule. 

It  follows,  from  what  has  been  said,  that  there  was  no  error 
in  giving  the  instructions  for  appellees,  or  in  refusing  instruc- 
tions asked  by  appellants.  The  judgment  of  the  court  below 
is  affirmed. 

Judgment  affirmed. 


Geokge  Metz  et  al. 

v. 
Jacob  Albkecht. 


1.  Contract  op  sale — time  of  payment.  Under  a  contract  for  the  sale 
and  delivery  of  chattels,  which  is  silent  as  to  the  time  of  payment,  the 
inference  is,  the  money  is  to  be  paid  on  delivery  of  the  property  sold. 

2.  Same — construction  of  a  contract,  in  that  regard.  A  contract  was  as 
follows :  "  I,  the  undersigned,  Jacob  Albrecht,  of  Ohio  Town,  have  to-day 
sold  10,000  bushels  good  barley,  according  to  samples  Nos.  1  and  2,  to  Metz 
&  Stege,  in  Chicago,  at  one  dollar  per  bushel.  I  promise  to  deliver  the 
above  quantity  in  such  a  manner  that  one  thousand  bushels  shall  be  deliv- 
ered each  week :"  Held,  there  being  no  time  specified  when  the  money 
should  be  paid,  the  proper  construction  is,  the  delivery  of  the  grain  and 
the  payment  of  the  money  were  concurrent. 

3.  Sales — readiness  of  purchaser  to  pay.  In  case  of  a  sale  of  goods  to 
be  paid  for  on  delivery,  in  order  that  the  buyer  may  recover  damages  for 
non-delivery,  it  is  incumbent  on  him  to  prove  he  was  ready  to  receive  and 
pay  for  the  goods  as  delivered,  and  upon  request  for  payment.  This  is  the 
doctrine  applicable  to  all  cash  sales. 
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4.  Same — where  two  qualities  of  goods  are  sold,  and  the  quantity  of  each 
not  specified.  Where  a  party  sold  and  agreed  to  deliver  "  ten  thousand  bush- 
els barley,  according  to  samples  Nos.  1  and  2,"  it  was  held,  Nos.  one  and  two 
barley,  the  copulative  conjunction  being  used,  is  the  kind  spoken  of,  and  the 
quantity  of  each  not  being  specified,  it  was  at  the  option  of  the  seller  how 
much  of  each  kind  he  would  deliver. 

5.  Allegations  and  proofs — must  correspond.  In  every  case,  a  party 
suing  must  recover  on  his  allegations  and  proofs.  So,  in  an  action  to  recover 
damages  for  non-delivery  of  grain  purchased  by  the  plaintiff,  where  the 
contract  provided  for  the  delivery  of  the  grain  in  installments  at  different 
times,  if  the  declaration  was  framed  on  the  theory  that  payment  was  to 
be  made  only  on  the  delivery  of  the  whole  quantity  bought,  the  plaintiff 
can  not  recover  upon  a  contract  under  which  payment  was  to  be  made  on 
the  delivery  of  each  installment  of  the  grain. 

6.  Pleading — construction  thereof.  Upon  a  contract  for  the  sale 
of  ten  thousand  bushels  of  barley,  to  be  delivered  in  such  manner  that  one 
thousand  bushels  should  be  delivered  each  week,  in  an  action,  by  the  buyer, 
for  non-delivery  of  the  grain,  it  was  alleged  in  the  declaration  that  the 
plaintiff  had  "  promised  the  defendant  to  accept  and  receive  the  said  goods, 
and  to  pay  him  for  the  same  at  the  price  aforesaid,"  "  and  although  said  time 
for  the  delivery  of  said  goods  as  aforesaid,  hath  long  since  elapsed,  and  the 
plaintiff  has  always  been  ready  and  willing  to  accept  and  receive  the  said 
goods,  and  to  pay  for  the  same  at  the  rate  or  price  aforesaid,"  yet  the  defend- 
ant had  not,  within  the  time  stipulated,  or  at  any  time,  delivered  the  grain, 
except  a  certain  portion  of  it :  Held,  that  the  true  meaning  and  legal  effect 
of  the  count  was,  that  payment  was  to  be  made  on  the  delivery  of  the 
whole  ten  thousand  bushels,  and  not  on  the  delivery  of  each  weekly  install- 
ment. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastxjs  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  the  declaration  in  which 
contained  several  counts,  but  substantially  alike,  so  far  as  con- 
cerns the  questions  arising  thereon.  The  first  count  was  as 
follows : 

"  George  Metz  and  Edward  Stege,  plaintiffs,  complain  of 
Jacob  Albrecht,  the  defendant,  who  is  summoned,  &c,  of  a 
plea  of  trespass  on  the  case  on  promises ;  for  that  whereas 
heretofore  to-wit :  on  the  twenty-fifth  day  of  August,  A.  D. 
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1867,  at  Chicago,  in  said  county  of  Cook,  the  said  plaintiffs, 
at  the  special  instance  and  request  of  the  said  defendant,  bar- 
gained with  the  defendant  to  buy  of  the  defendant,  and  the 
defendant  then  and  there  sold  to  the  plaintiffs  a  large  quan- 
tity of  goods,  to-wit :  ten  thousand  bushels  of  barley — Nos. 
1  and  2 — according  to  sample,  at  the  price  of  one  dollar 
per  bushel,  to  be  delivered  by  defendant  to  the  plaintiffs  at 
Chicago,  aforesaid,  in  such  quantities  that  the  said  plaintiffs 
should  receive  of  the  said  barley  one  thousand  bushels  per 
week,  for  the  ten  weeks  next  after  the  making  of  said  con- 
tract, as  aforesaid,  until  the  full  amount  of  said  barley  should 
be  delivered,  as  aforesaid,  and  in  consideration  thereof,  and 
that  the  plaintiffs,  at  the  like  special  instance  and  request  of 
said  defendant,  had  then  and  there  promised  the  defendant  to 
accept  and  receive  the  said  goods  and  to  pay  him  for  the  same 
at  the  price  aforesaid,  he,  the  defendant,  promised  the  plain- 
tiffs to  deliver  the  said  goods  to  the  plaintiffs,  as  aforesaid, 
and  although  the  said  time  for  the  delivery  of  the  said  goods, 
as  aforesaid,  hath  long  since  elapsed,  and  the  plaintiffs  have 
always  been  ready  and  willing  to  accept  and  receive  the  said 
goods,  and  to  pay  for  the  same  at  the  rate  or  price  aforesaid, 
to-wit,  at  Chicago,  in  the  said  county  of  Cook,  whereof  the 
said  defendant  hath  always  had  notice,  yet  the  defendant,  not 
regarding  his  said  promises,  did  not  nor  would,  within  the 
time  aforesaid,  or  at  any  time  afterwards,  deliver  the  said 
goods,  or  any  part  thereof,  for  the  plaintiffs  at  Chicago,  afore- 
said, or  elsewhere,  except  the  sum  of  eight  hundred  bushels, 
and  has  otherwise  wholly  neglected  and  refused  to  deliver 
said  goods,  or  comply  with  his  said  agreement,  whereby  the 
plaintiffs  have  lost  and  been  deprived  of  divers  great  gains 
and  profits,  which  might  and  otherwise  would  have  arisen  and 
accrued  to  them  from  the  delivery  of  the  said  goods  to  the 
said  plaintiffs  as  aforesaid,  to-wit :  at  Chicago,  in  said  county 
of  Cook,  and  to  the  damages  of  said  plaintiffs  of  four  thou- 
sand dollars,  and  therefore  bring  suit." 


494  Metz  et  at.  v.  Albeecht.  [Sept.  T., 

Opinion  of  the  Court. 

One  of  the  questions  in  the  case  arises  on  the  proper  con- 
struction of  the  declaration — whether  its  legal  effect  is,  that 
payment  was  to  be  made  for  the  barley  only  on  the  delivery 
of  the  whole  ten  thousand  bushels  sold,  or  upon  the  delivery 
of  each  weekly  installment. 

Mr.  H.  Barber,  for  the  appellants. 

Mr.  Milton  T.  Peters,  for  the  appellee. 

Mi\Chtef  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  to  the  Cook  cir- 
cuit court,  by  George  Metz  and  Edward  Stege  against  Jacob 
Albrecht,  for  damages  occasioned  by  the  failure  of  the  defend- 
ant to  deliver  to  plaintiffs  a  certain  quantity  of  barley  he  had 
contracted  to  deliver  to  plaintiffs.  The  pleas  were,  non 
assumpsit  and  set-off.  There  was  a  verdict  and  judgment  for 
the  defendant  to  the  amount  of  his  set-off,  to  reverse  which 
plaintiffs  bring  the  record  to  this  court. 

The  principal  points  are  made  upon  the  instructions.  Some 
controversy  is  made  upon  the  construction  of  the  contract — 
the  defendant  alleging  he  sold  the  barley  for  cash  on  deliv- 
ery ;  the  plaintiffs,  that  the  sale  was  on  credit. 

It  appeared,  from  the  plaintiffs'  books,  there  was  due  the 
defendant  for  barley  delivered  by  defendant,  under  the  con- 
tract, eight  hundred  and  seventy-one  dollars  ninety  cents. 

This  was  the  contract :  "  I,  the  undersigned,  Jacob  Albrecht, 
of  Ohio  Town,  have  to-day  sold  ten  thousand  bushels  good 
barley,  according  to  samples  Nos.  1  and  2,  to  Metz  &  Stege, 
in  Chicago,  at  one  dollar  per  bushel.  I  promise  to  deliver 
the  above  quantity  in  such  a  manner  that  one  thousand  bush- 
els shall  be  delivered  each  week." 

It  appears  that  defendant  had,  prior  to  this  contract,  deliv- 
ered quantities  of  barley  to  plaintiffs,  for  which  they  had  a 
settlement,  and  they  testified  on  the  trial  that  they  were  to 
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pay  for  the  barley  as  they  had  for  that  before  delivered,  and 
that  was,  cash  when  they  had  it,  and  if  they  did  not  have  it, 
give  notes.  One  witness  said  they  were  to  give  notes  at 
thirty  or  sixty  days  if  they  had  no  money. 

The  defendant  testified,  the  plaintiffs  were  to  pay  him  for 
the  barley  as  fast  as  each  car  load  was  delivered,  and  at  the 
time  the  plaintiffs  brought  their  action,  they  owed  him,  on 
the  contract,  eight  hundred  and  seventy-one  dollars  ninety 
cents,  being  the  value  of  two  car  loads  delivered.  When  the 
suit  was  commenced,  he  had  another  car  load  in  the  city  ready 
to  be  delivered  upon  the  contract,  and  offered  to  deliver  it  to 
plaintiffs  before  the  suit  was  commenced  if  they  would  pay 
him  for  it,  and  for  the  other  two  car  loads.  At  the  same  time, 
he  demanded  the  amount  due  him,  which  they  refused  to  pay, 
and  refused  to  pay  for  the  car  load  then  on  hand,  which  he 
kept  two  weeks  awaiting  the  plaintiffs'  demand  if  they  should 
conclude  to  pay  him.  He  also  stated  that  Metz,  one  of  the 
plaintiffs,  told  him,  before  he  commenced  delivering  the  bar- 
ley, that  No.  2  delivered  on  the  contract  would  be  as  satisfac- 
tory as  No.  1 ;  that  it  would  answer  their  purpose  equally  as 
well. 

Several  letters  from  the  plaintiffs  to  defendant,  of  rather  an 
apologetic  tone,  were  in  evidence. 

There  is  nothing  said  in  the  contract  about  payment  for  the 
barley,  and  the  inference  must  be,  as  when  any  article  is  sold, 
that  the  money  was  to  be  paid  on  delivery,  and  this  is  the 
weight  of  the  testimony,  and  plaintiffs'  letters  lead  to  the  same 
conclusion.  The  parties  seem  to  have  given  that  construction 
to  the  contract,  and  we  think  it  is  the  proper  construction. 
The  delivery  of  the  grain  and  the  payment  of  the  money 
were  concurrent. 

The  uncontradicted  evidence  shows  the  plaintiffs  were  largely 
in  arrears  when  they  brought  their  action,  and  that  defendant 
demanded  payment,  which  they  refused. 

The  plaintiffs  complain,  that  the  court  refused  to  give  the 
instruction  asked  by  them,  but  in  lieu  thereof  gave  the  follow- 
ing, which  they  insist  is  erroneous  : 
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"  That  if  the  jury  believe,  from  the  evidence,  that  the 
defendant  contracted  with  the  plaintiifs,  at  the  time  alleged, 
to  deliver  to  them,  at  Chicago,  ten  thousand  bushels  of  bar- 
ley— five  thousand  thereof  to  be  such  as  was  known  as  No. 
1,  and  five  thousand  bushels  of  such  as  was  known  as  No.  2, 
at  the  price  of  one  dollar  per  bushel,  the  same  to  be  delivered 
so  that  the  plaintiifs  should  receive  thereof  the  quantity  of 
one  thousand  bushels  per  week,  for  the  ten  weeks  next  ensu- 
ing after  the  making  of  the  contract,  '  and  to  be  paid  for  after 
the  whole  was  delivered;'  and  they  further  find  that  defend- 
ant, without  any  fault  on  the  part  of  the  plaintiffs,  '  the  plain- 
tiffs being  willing  and  ready  to  pay  for  the  same,'  failed  to 
deliver  all  or  any  portion  of  said  barley  according  to  the 
terms  of  the  contract  with  plaintiffs,  then  the  plaintiffs  are 
entitled  to  recover  such  damages  as  they  may  have  shown 
themselves  to  have  sustained  in  consequence  of  the  failure  of 
said  defendant  to  keep  his  contract,  and  deliver  the  barley  at 
the  time  specified. 

"  If  the  jury  believe,  from  the  evidence,  that  defendant 
made  with  plaintiffs  such  a  contract  for  the  delivery  of  barley 
as  is  set  forth  in  either  of  the  counts  of  the  plaintiffs'  decla- 
ration, and  that  the  plaintiffs  were  ready  and  willing  to  receive 
said  barley,  and  pay  for  the  same  in  accordance  with  the  con- 
tract, and  the  defendant  failed  to  perform  his  contract  without 
fault  on  the  part  of  the  plaintiffs,  then  the  defendant  is  liable 
to  damages  for  such  breach  of  the  contract  on  his  part,  and 
the  rate  of  damages  is  the  difference  between  the  contract 
price  and  the  market  value  of  the  barley  at  the  time  the  said 
barley  should  have  been  delivered  under  the  contract." 

These  instructions,  we  think,  state  the  law  of  the  case  very 
fairly  for  the  plaintiffs,  and  do  not  differ  very  essentially  from 
the  one  asked.  They  bring  fairly  before  the  jury  the  true 
points  in  controversy,  and  were  all  the  plaintiffs  could  ask. 

Plaintiffs  also  complain,  that  instructions  numbered  one, 
two,  three,  four  and  six,  given  for  the  defendant,  are  erroneous 
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in  assuming  that  the  contract  was  to  pay  on  delivery. 
This,  we  have  said,  is  the  true  construction  of  the  contract, 
and  it  was  incumbent  on  the  plaintiffs  to  prove  they  were 
ready  to  receive  and  pay  for  the  barley  as  delivered,  and  upon 
request  for  payment.  The  second  instruction  proceeds  upon 
the  ground,  that  if  the  plaintiffs,  had  the  barley  been  deliv- 
ered, were  not  prepared  with  the  money  to  pay  for  ten  thou- 
sand bushels  upon  reasonable  request  for  payment,  the  defend- 
ant was  not  in  default  so  as  to  entitle  the  plaintiffs  to  claim 
damages  for  such  non-delivery. 

This  instruction  but  applies  the  doctrine  applicable  to  cash 
sales,  which  this  was,  and  was  unobjectionable. 

To  the  third,  there  can  be  no  serious  objection,  for,  if  the 
hypothesis  thereof  be  correct,  the  plaintiffs  could  not  recover, 
because  they  had  made  no  such  case  in  the  declaration.  The 
true  meaning  and  legal  effect  of  all  the  counts  is,  that  pay- 
ment was  to  be  made  on  the  delivery  of  the  whole  ten  thou- 
sand bushels. 

This  being  so,  the  evidence  did  not  support  the  declaration, 
and  the  attention  of  the  jury  was  properly  called  to  that 
point.  In  every  case,  a  party  suing  must  recover  on  his  alle- 
gations and  proofs. 

Instruction  six  is  not  obnoxious  to  the  criticism  applied  to 
it.  Nos.  one  and  two  barley — the  copulative  conjunction  being 
used — is  the  kind  spoken  of  in  it,  and  if  the  quantity  of  each 
was  not  specified,  then  it  was  at  the  option  of  defendant  how 
much  of  each  kind  he  would  deliver. 

From  the  whole  record,  we  are  of  opinion  justice  has  been 
done.  The  evidence  sustains  the  verdict,  and  the  instructions 
are  right.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 


32— 52nd  III. 
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The  People  of  the  State  of  Illinois,  ex  rel.  Joseph 

Shuetz, 
v. 
The  Commissioneks  of  Highways  of  Wokth  Town- 
ship, in  the  County  of  Woodford. 


1.  Highways — what  constitutes,  so  as  to  impose  upon  the  public  authorities 
the  duty  to  keep  them  in  repair.  The  third  section  of  article  17,  of  the  town- 
ship organization  law  of  1861,  which  requires  the  commissioners  of  high- 
ways "  to  cause  such  roads,  used  as  highways,  as  have  been  laid  out  but  not 
sufficiently  described,  and  such  as  have  been  used  for  twenty  years,  but  not 
recorded,  to  be  ascertained,  described,  and  entered  of  record  in  the  town 
clerk's  office,"  is  construed  as  referring  to  roads  which  have  been  recog- 
nized as  highways  by  the  proper  authorities,  and  not  to  every  road  which  the 
owner  of  land  may  have  laid  out  for  his  own  use,  and  permitted  the  public 
to  travel  over. 

2..  By  such  words  as  "are  used  as  highways,"  is  meant  those  roads  whose 
character  as  highways  has  been  established  by  the  consent  of  the  owners 
of  the  soil,  and  of  the  proper  authorities,  but  of  which  no  accurate  survey 
and  record  have  been  made. 

3.  It  is  not  enough,  to  bind  the  town  or  county  to  repair,  that  there  has 
been  a  dedication  of  a  public  way  by  the  owner  of  the  soil,  and  .the  public 
use  of  it. .  To  bind  the  corporate  body  to  this  extent,  there  must  be  some 
evidence  of  acquiescence  or  adoption  by  the  corporation  itself. 

4.  Mandamus — whether  the  peremptory  writ  may  be  refused.  The  third 
section  of  the  chapter  of  the  Revised  Statutes,  entitled  "  Mandamus,"  which 
requires  the  court  to  award  a  peremptory  writ  in  cases  where  a  jury  have 
found  a  verdict  for  the  petitioner,  refers  only  to  cases  where  the  petition 
makes  a  prima  facie  case,  and  the  issue  found  by  the  verdict  is  material. 
The  action  of  the  court  in  denying  the  peremptory  writ,  notwithstanding 
a  verdict  for  the  petitioner,  is  like  arresting  the  judgment  in  an  ordinary 
action  at  law. 

Appeal  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

The  opinion  states  the  case. 
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Briefs  of  Counsel. 

Messrs.  Clark  &  Christian,  for  the  appellants,  insisted 
that,  under  the  third  section  of  the  statute  on  mandamus, 
when  a  jury  have  found  a  verdict  for  the  petitioner,  the  court 
has  no  discretion  to  refuse  the  peremptory  writ. 

Counsel  said,  that  section  of  our  mandamus  act  is,  in  all 
respects,  substantially  the  same  as  the  2d  section  of  chapter 
20  of  the  statute  of  9  Anne,  and  in  passing  upon  the  latter, 
Lord  Denman,  C.  J.  in  the  Queen  v.  The  Earl  of  Dartmouth, 
5  Q.  B.  881,  held  that,  after  the  issues  (feigned  issue)  had  been 
submitted  to  the  jury,  and  a  verdict  rendered  by  the  jury,  the 
only  thing  left  for  the  court  to  do,  was  to  follow  the  plain  pro- 
visions of  the  act ;  that  is,  if  the  verdict  was  in  favor  of  the 
relator,  the  peremptory  writ  must  be  granted,  and  that  without 
delay,  provided  the  court  could  see  no  other  remedy.  Rev. 
Stat.  Chap.  67,  sec.  3  ;  Stat.  9  Anne,  Chap.  20,  sec.  2. 

Messrs.  Ingersoll  &  McCune,  and  Mr.  S.  D.  Puterbaugh, 
for  the  appellees. 

No  public  highway  can  be  established  by  dedication  merely, 
and  without  the  assent,  express  or  implied,  of  the  town  or 
county  bound  by  law  to  keep  it  in  repair.  Power  v.  Suffolk 
Manufacturing  Co.  4  Cush.  332;  Dimon  v.  The  People,  17 
111.  422  ;  Town  of  Lewistown  v.  Proctor,  27  111.  418  ;  Eyman 
v.  The  People,  1  Gilm.  9. 

If  such  were  not  the  law,  any  land  owner  might,  for  his 
own  interest,  and  without  regard  to  public  convenience  or 
necessity,  establish  a  highway,  and  subject  the  town  or  county 
within  which  it  lies,  to  the  burden  of  supporting  it.  There 
can  certainly  be  no  good  reason  why  the  burden  of  keeping 
a  road  in  repair,  and  of  building  and  maintaining  bridges, 
should  be  imposed  upon  towns  without  their  assent,  and  with- 
out any  opportunity  to  make  their  objections.  Commissioners 
of  highways  are  empowered  to  inquire  into  when  and  where 
new  roads  are  needed,  and  proceed  to  lay  out  such  as  the 
public  exigencies  require,  having  due  regard  to  private  rights 
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and  public  burdens.  2  Greenlf.  Ev.  sec.  662 ;  Hemphill  v. 
City  of  Boston,  8  Cusb.  195  ;  Gentleman  v.  Soule,  32  111.  279  ; 
Alvord  v.  Ashley,  IT  111.  363. 

It  is  urged  by  the  relator  that  the  court  below  erred  in  refus- 
ing the  peremptory  mandamus. 

Granting  the  writ  of  mandamus,  under  many  circumstances 
where  it  might  be  a  proper  remedy,  is  yet  within  the  sound  dis- 
cretion of  the  court.  The  People,  dee.  v.  Curyea,  16  111.  447; 
The  People,  &e.  v.  Kilduff,  15  111.  501 ;  Tapping  on  Manda- 
mus, 165,  166 ;  The  People  v.  Hatch,  33  111.  9.  In  the  case 
of  The  People  v.  Curyea,  this  court  refused  a  mandamus  to 
compel  commissioners  of  highways  to  open  a  road.  We  also 
cite,  People  v.  Commissioners,  dee.  27  Barb.  94;  Ex  parte 
Clapper,  3  Hill,  N.  Y.  E.  458. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court : 

This  was  a  petition  for  a  mandamus,  by  Joseph  Shurtz,  as 
relator,  to  compel  the  commissioners  of  highways  of  Worth 
township  to  "  ascertain,  describe,  and  enter  of  record  in  the 
town  clerk's  office,"  a  certain  road,  on  the  ground  that  it  had 
been  a  public  highway  for  twenty  years,  that  duty  being 
imposed  on  such  commissioners  in  certain  cases,  by  the  third 
section  of  article  17  of  the  township  organization  law  of  18#1, 
page  764  of  Gross'  Statutes.  The  defendants  answered,  denying 
the  existence  of  the  alleged  road,  and  an  issue  was  made  up 
for  a  jury,  who  returned  a  verdict  that  the  road  in  question  had 
been  open  and  used  by  the  public  for  twenty  years.  Notwith- 
standing the  verdict,  the  court  refused  to  award  a  peremptory 
mandamus,  but  dismissed  the  proceeding.  The  relator  appealed, 
and  insists  that,  after  the  finding  of  the  jury,  the  court  had  no 
discretion  as  to  awarding  the  writ.  The  appellees  assign  cross 
errors,  insisting  the  court  erred  in  its  instructions  to  the  jury. 

The  cross  errors  are  well  assigned. 

The  court  refused  to  give  the  jury  for  the  respondents  the 
following  instructions,  or  any  equivalent  therefor  : 
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u  The  voluntary  use  of  a  way  by  the  public  with  the  assent 
of  the  owner  of  the  soil,  is  not,  of  itself,  sufficient  to  make  it  a 
public  highway,  and  impose  upon  the  proper  public  authori- 
ties the  duty  of  repair." 

"  The  court  instructs  the  jury,  if  they  believe,  from  the  evi- 
dence, that  the  township  of  Worth  or  the  county  have  never 
acquiesced  in  said  road  being  a  public  highway,  then  the  jury 
will  find  that  the  road  in  question  is  not  a  highway." 

On  the  other  hand  the  court  instructed,  it  was  not  necessary 
to  prove  the  town  authorities  had  recognized  said  road  as  a 
public  highway. 

In  its  ruling  on  these  instructions  we  think  the  court  erred. 

In  a  question  of  dedication  of  a  right  of  way,  as  between  the 
owner  and  the  public,  the  recognition  of  a  road  by  the  county 
or  town  authorities  as  a  public  highway,  would  of  course  not  be 
necessary.  As  against  the  owner,  the  acceptance  of  the  dedi- 
cation may  be  by  the  general  public,  which  can  manifest  its 
acceptance  by  using  the  road,  and  thus  acquire  a  right  of  way. 
But  in  a  proceeding  of  this  character,  the  object  of  which  is 
to  impose  upon  the  town  the  expense  of  building  bridges  and 
keeping  roads  in  repair,  the  question  whether  the  county  or 
town  has  ever  recognized  such  an  obligation,  in  reference  to 
the  road  in  controversy,  goes  to  the  very  merits  of  the  case. 
It  is  true,  the  language  of  the  act  above  cited,  is  general.  It 
requires  the  commissioners  "  to  cause  such  roads,  used  as  high- 
ways, as  have  been  laid  out,  but  not  sufficiently  described,  and 
such  as  have  been  used  for  twenty  years,  but  not  recorded,  to 
be  ascertained,  described,  and  entered  of  record  in  the  town 
clerk's  office."  But  this  must  be  construed  as  referring  to 
roads  which  have  been  recognized  as  highways  by  the  proper 
authorities,  and  not  to  every  road  which  the  owner  of  land 
may  have  laid  out  for  his^own  use,  and  permitted  the  public 
to  travel  over.  Unless  we  adopt  this  construction,  it  would 
follow,  that  every  owner  of  land,  by  opening  a  road  where  he 
might  desire  one  for  his  own  accommodation,  and  leaving  it 
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open  as  a  highway  for  such  uses  as  the  public  could  make  of 
it,  might,  in  twenty  years,  impose  upon  the  town  the  expense 
of  keeping  it  in  repair.  We  have  no  idea  the  legislature 
intended  such  a  result.  When  they  speak,  in  the  foregoing 
clause,  of  such  roads  as  are  "used  as  highways,"  they  undoubt- 
edly meant,  by  this  phrase,  to  indicate  those  roads  whose  char- 
acter as  highways  has  been  established  by  the  consent  of  the 
owners  of  the  soil  and  of  the  proper  authorities,  but  of  which 
no  accurate  survey  and  record  have  been  made. 

It  is  said,  in  2  Greenleaf 's  Evidence,  sec.  662,  that  "  it  does 
not  follow,  because  there  is  a  dedication  of  a  public  way  by 
the  owner  of  the  soil,  and  the  public  use  it,  that  the  town  or 
county  is  therefore  bound  to  repair.  To  bind  the  corporate 
body  to  this  extent,  it  is  said  there  must  be  some  evidence  of 
acquiescence  or  adoption  by  the  corporation  itself,  such  as  hav- 
ing actually  repaired  it,  or  erected  lights  or  guide  posts  thereon, 
or  having  assigned  it  to  the  proper  surveyor  of  highways  for 
his  supervision,  or  the  like." 

The  rule  here  laid  down  seems  to  us  eminently  just  and 
reasonable.  If  it  be  not  adopted,  towns  and  counties  might 
have  great  and  unjust  burdens  imposed  upon  them  against 
their  will.  The  owner  of  land  can  easily  estop  himself  by  lay- 
ing out  and  dedicating  a  road,  and  having  more  or  less  persons 
use  it  in  behalf  of  the  public,  but  we  can  not  hold  that  a 
municipality  may  thus  have  a  highway  thrust  upon  it  for 
improvement  and  repair  against  the  wishes  of  its  proper  officers 
and  of  a  great  majority  of  its  people.  This  was  the  principle 
laid  down  in  Bex  v.  St.  Benedict,  4  Barn.  &  Aid.  448,  and 
although  a  different  rule  seems  to  be  recognized  in  Rex  v.  Leake, 
5  Barn.  &  Aid.  469,  the  doctrine  of  the  former  case  is,  in  our 
judgment,  more  reasonable  in  itself,  and  certainly  much  the 
safer  and  better  rule  for  adoption  in  a  State  like  ours,  as  yet 
comparatively  new  and  undeveloped,  in  which  the  making 
and  repairing  of  roads  and  the  building  of  bridges  are  the 
cause  of  such  large  expenditures  and  severe  taxation. 
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As  we  have  already  stated,  the  court,  notwithstanding  the  ver- 
dict, refused  the  peremptory  writ,  and  on  examining  the  entire 
record  we  are  not  inclined  to  reverse  its  judgment.  Counsel 
for  appellants  insist  that  the  statute  entitled  "Mandamus" 
requires  the  court  to  award  a  peremptory  writ  in  cases  where  a 
jury  has  found  a  verdict  for  the  petitioner.  But  this  can  refer 
only  to  cases  where  the  petitioner  makes  a  prima  facie  case, 
and  the  issue  found  hy  the  verdict  is  material.  In  this  case, 
the  petition  was  not  good,  and  the  issue  was  immaterial.  The 
action  of  the  court  in  denying  the  peremptory  writ  was  like 
arresting  the  judgment  in  an  ordinary  action  at  law.  The 
petition  merely  avers  that  "  the  above  described  road  has  been 
used  for  twenty  years,"  but  not  that  it  has  been  used  as  a 
public  road  or  highway.  The  verdict  merely  finds  "  that  the 
road  in  question  has  been  opened  and  used  by  the  public  for 
twenty  years  before  the  commencement  of  this  proceeding." 
For  aught  that  the  verdict  finds,  the  road  may  have  been  a 
mere  private  road,  but  still  open  to  the  public,  and  used  by 
them  whenever  any  persons  had  occasion  to  travel  it.  On 
examining  the  evidence  we  find  it  was  in  facta  private  road, 
so  far  as  the  town  authorities  are  concerned.  It  has  never 
been  worked  by  them,  or  recognized  by  them  in  any  manner 
as  a  public  highway.  It  is  simply  a  neighborhood  lane,  about 
twenty  feet  wide,  for  the  accommodation  of  a  few  persons, 
but  upon  which  any  could  travel  who  might  desire.  The  peti- 
tion being  insufficient,  the  verdict  immaterial,  and  the  evidence 
showing  there  was  no  public  highway  which  the  town  was 
under  obligations  to  keep  in  order,  the  court  rightly  refused 
the  peremptory  mandamus. 

Judgment  affirmed. 
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William  T,  Hopkins 

v. 
Elihtj  Granger  et  al. 


1.  Jurisdiction  in  chancery — trusts.  It  is  one  of  the  oldest  heads 
of  chancery  jurisdiction,  to  execute  and  control  trusts  and  trust  funds. 

2.  So,  where  a  deed  of  trust  was  given  by  one  of  several  makers  of  a 
promissory  note,  to  secure  the  same,  and  he  afterwards  sold  and  conveyed 
the  property  embraced  in  the  trust  deed  to  another  of  the  makers,  the  lat- 
ter has  his  remedy  in  chancery  in  case  of  a  misapplication  of  the  money 
realized  by  a  sale  under  the  trust  deed,  by  there  being  a  less  sum  credited 
upon  the  debt  than  the  property  was1  sold  for. 

3.  Trusts — of  expenses  attending  their  execution— fraud.  "Where  the  trus- 
tee under  a  deed  of  trust,  and  the  creditor,  procure  a  fraudulent  sale  to  be 
made  of  the  land,  for  the  purpose  of  defeating  the  title  of  a  subsequent 
purchaser  thereof,  the  expenses  and  charges  for  making  such  sale  will  not  be 
allowed  in  a  suit  by  such  purchaser  to  adjust  the  equities  of  the  parties  in 
respect  to  such  trust  fund. 

4.  Same — of  the  expense  of  setting  aside  such  sale.  And  where  the  creditor 
for  whose  security  the  trust  deed  was  given,  in  the  execution  of  the  fraudu- 
lent design  under  the  sale,  placed  the  title  to  the  land  in  a  third  person, 
and  beyond  his  control,  and,  in  order  to  the  proper  application  of  the  trust 
fund,  a  suit  was  instituted  to  set  aside  such  fraudulent  sale,  the  creditor, 
upon  his  promise  so  to  do,  would  be  required  to  pay  the  costs  of  that  suit, 
occasioned  by  his  fraudulent  conduct.  * 

5.  Same — what  costs  should  be  allowed  in  such  case.  In  ascertaining  the 
costs  of  such  suit,  the  subsequent  purchaser,  to  defraud  whom  the  sale  was 
made,  and  in  whose  name  the  suit  was  brought,  would  be  allowed  his  reas- 
onable expenses  incurred  in  its  prosecution,  but  not  for  his  time  in  attend- 
ing to  it. 

6.  Answer  in  chancery — when  not  evidence.  An  answer  in  chancery 
not  sworn  to,  or  even  if  sworn  to,  the  oath  being  waived  by  the  bill,  is  not 
evidence, 

7.  Evidence — of  affidavits,  on  a  final  hearing  in  chancery.  Depositions 
taken  on  a  motion  to  dissolve  an  injunction  may,  under  the  14th  section  of 
the  statute  entitled,  "  Ne  exeat  and  injunctions,"  be  read  on  the  final  hear- 
ing of  the  cause ;  but  affidavits  taken  in  reference  to  such  motion  can  not 
be  read  on  the  final  hearing. 
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8.  Cloud  upon  title — who  may  ask  to  have  it  removed.  Where  a  party 
shows  he  has  no  title  to  land,  it  is  not  for  him  to  complain  that  there  is  a 
cloud  upon  it. 

9.  Interest — when  allowed.  Where  a  fraudulent  sale  has  been  had 
under  a  deed  of  trust,  and  the  sale  set  aside,  interest  may  be  properly 
allowed  on  a  judgment  for  the  debt,  which  accrued  between  the  time  of 
setting  aside  the  fraudulent  sale  and  a  subsequent  sale  under  the  deed. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  B.  C.  Cook  and  Mr.  William  T.  Burgess,  for  the 
appellant. 

Mr.  U.  F.  Linder,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  appellant,  on  the  tenth  day  of  June,  1868, 
filed  a  bill  in  the  Cook  circuit  court  against  appellees.  In  it, 
he  charges  that,  on  the  first  of  January,  1858,  appellant,  with 
Couch  and  Gould,  executed  to  Granger  two  notes  of  that  date, 
each  for  $600,  payable,  with  interest,  one  in  six  and  the  other 
in  eighteen  months  from  date.  At  the  same  time,  Couch,  in 
order  to  secure  the  same,  made  to  Shipman  a  deed  of  trust 
on  two  tracts  of  land,  one  containing  seventy  and  the  other 
eighty  acres.  The  deed  provided  that,  in  case  of  default 
in  payment  of  the  notes,  or  any  part  thereof,  then,  on  the 
application  of  the  holder  thereof,  Shipman,  after  giving  notice 
as  specified,  should  sell  the  same  at  auction,  make  a  deed  to 
the  purchaser,  out  of  the  proceeds  pay  the  costs  or  expenses 
of  advertising  and  selling  the  premises,  and  the  principal  and 
interest  due  upon  the  notes,  or  upon  payment  of  the  notes  by 
the  makers,  re-convey  the  premises  to  Couch. 
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It  further  appears  that,  soon  afterwards,  Couch  and  wife 
conveyed  the  premises  to  appellant,  subject  to  the  deed  of 
trust,  and,  on  the  ninth  of  March,  1858,  it  was  recorded,  and 
became  notice  to  Granger  and  Shipman ;  that,  about  the 
fifteenth  of  February,  1859,  Granger  caused  Shipman  to 
advertise  the  land  for  sale  under  the  trust  deed  on  the  third 
of  March,  1859  ;  that,  on  the  second  day  of  March,  appellant 
filed  in  the  Grundy  circuit  court  a  bill  in  chancery  against 
Granger  and  Shipman,  alleging  that  the  sale,  if  allowed  to 
proceed,  would  be  contrary  to  the  duty  of  the  trustee,  and  to 
equity  and  good  conscience ;  and  prayed  that  the  sale  might 
be  restrained.  A  writ  of  injunction  was  thereupon  issued, 
and  served  upon  Shipman  and  Granger. 

That  afterwards,  about  the  first  of  September,  1859,  while 
the  suit  was  still  pending  and  the  injunction  still  in  force, 
Shipman  made  a  conveyance  of  the  premises,  for  the  consid- 
eration of  $20,  to  Addison  "Weeks.  The  deed  recited  the  exe- 
cution of  the  trust  deed  ;  that  notice  of  sale  was  given  ;  that 
"Weeks  had  become  the  purchaser  for  that  sum ;  but  there 
was  no  advertisement,  in  fact,  of  the  time,  place  and  terms  of 
the  sale,  in  any  newspaper  published  in  the  county,  as  required 
by  the  deed  of  trust;  that  Shipman  did  not  attend  the  sale, 
and  if  made,  it  was  by  one  George  H.  Robinson,  at  the  instance 
and  on  the  procurement  of  Granger,  and  in  the  absence  of 
Shipman.  This  was  all  done  without  the  knowledge  or  con- 
sent of  appellant,  with  intent  to  defraud  him ;  that  Weeks, 
in  fact,  paid  no  money  on  the  purchase,  but  it  was  falsely 
pretended  that  the  sale  was  made  to  him,  to  give  the  transac- 
tion the  color  of  a  bona  fide  transaction  ;  that  Weeks  was 
ignorant  of  the  transaction,  was  not  present  at  the  sale,  but, 
when  afterwards  informed  of  it,  acceded  to  the  arrangement 
to  aid  Granger  and  Shipman  in  carrying  out  their  fraud; 
that  he  never  paid  any  money  on  the  sale;  that  he  con- 
fessed judgments  in  favor  of  several  persons  in  the  supe- 
rior court,  for  various  sums,  upon  which  executions  were 
issued  to  the  sheriff  of  Grundy  county,  who  levied  upon  the 


1869.]  Hopkins  v.  Granger  et  al.  507 

Opinion  of  the  Court. 

lands  as  the  property  of  "Weeks,  which  were  sold  thereunder 
to  Taylor  for  the  amount  of  the  judgments.  The  land  not 
having  been  redeemed,  the  sheriff  executed  a  deed  to  the 
purchaser;  that  the  levy,  sale  and  sheriff's  deed  were  all  pro- 
cured by  Taylor  to  further  the  fraudulent  designs  of  Granger 
and  Shipman,  to  defraud  appellant  out  of  this  land. 

For  the  purpose  of  setting  aside  these  various  proceedings, 
appellant  filed  a  bill  in  the  Grundy  circuit  court,  against  Gran- 
ger, Shipman,  Weeks  and  Taylor,  on  the  nineteenth  of  July, 
1862,  in  which  he  charged  the  same  facts  as  are  set  forth  in 
this  bill.  In  it,  among  other  things,  it  was  prayed  that  the 
title  of  Weeks  and  Taylor  might  be  held  for  naught ;  that,  on 
the  hearing,  those  deeds  were  decreed  to  be  canceled.  Tay- 
lor prosecuted  a  writ  of  error  to  the  supreme  court  to  reverse 
that  decree,  but,  on  a  hearing,  it  was  affirmed  ;  that  thereupon 
Shipman  again  proceeded  to  advertise  the  land  under  the 
trust  deed,  on  the  twenty-seventh  day  of  November,  1865, 
and  sold  the  same  for  $1610,  which  was  paid  to  Granger,  and 
Shipman  executed  a  deed  of  conveyance  to  the  purchaser,  and 
appellant,  to  cure  a  defect  in  the  notice,  executed  a  release  to 
the  purchaser. 

The  bill  alleges  that,  in  consequence  of  the  fraudulent  acts 
of  Granger  and  Shipman,  appellant  was  put  to  great  expense 
and  sustained  loss  by  being  compelled  to  employ  counsel  to 
set  aside  the  sale ;  also  to  sustain  the  decree  in  the  supreme 
court  on  error ;  that  he  lost  time,  incurred  expense  and  costs 
in  prosecuting  and  defending  that  litigation,  by  which  he  had 
been  damnified  and  suffered  loss  to  the  amount  of  $1500, 
which  Granger  and  Shipman  should  pay  ;  that,  by  reason 
of- the  fraudulent  sale,  appellant  had  been  prevented  from 
selling  the  land  to  pay  the  debt,  by  which  a  large  amount  of 
interest  had  accrued,  which  they  should  pay ;  that,  on  the 
twenty-fourth  day  of  September,  1859,  Granger  sued  appel- 
lant, and  the  other  makers  of  the  notes,  in  the  Cook  circuit 
court,  and,  on  the  twelfth  of  October  following,  recovered  a 
judgment  thereon  for  the  sum  of  $1524.62,  the  amount  due 
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and  unpaid  ;  that,  on  the  twenty-fourth  of  March,  1866,  exe- 
cution was  issued,  under  which  lands  were  sold  for  $100,  of 
which  $68.06  was  paid  to  Granger ;  that  afterwards  an  alias 
execution  was  issued  to  the  sheriff  of  Grundy  county,  endorsed 
by  the  $68.06  and  $1024.49  as  of  November  27,  1865 ;  that 
Granger,  instead  of  allowing  appellant  the  sum  of  $1610,  less 
the  costs  of  sale,  for  which  the  land  was  sold  by  Shipman, 
only  allowed  a  credit  of  $1024.49,  and  has  refused,  fraudu- 
lently, to  credit  the  balance  on  the  debt ;  that  the  judgment 
should  be  deemed  satisfied ;  that  Granger  and  Shipman 
are  insolvent ;  that  Granger  claims  that  $677  is  due  on  the 
judgment,  which  should  be  restrained  until  these  sev- 
eral matters  are  adjusted ;  that  appellant  also,  at  the  same 
time,  executed  a  trust  deed  to  Shipman  to  secure  the  same 
notes,  on  forty  acres  of  land  in  Grundy  county ;  that  Gran- 
ger caused  Shipman,  in  1859,  to  advertise  it  for  sale,  and 
when  it  was  offered,  Granger  bid  the  sum  of  $100,  and 
received  a  deed  therefor,  but  that,  owing  to  his  neglect  in 
recording  the  trust  deed,  a  judgment  recovered  against  appel- 
lant became  a  prior  lien ;  that  Granger  gave  no  credit  on  the 
notes  for  the  amount  bid  on  this  tract,  as  the  title  had  become 
absolute  in  the  purchaser  under  the  judgment.  Appellant 
offers  to  allow  the  costs  of  that  sale  in  an  account,  when  taken, 
if  Granger  shall  release  this  forty  acres  to  him. 

There  was  a  prayer  for  an  answer  without  oath,  that  an 
account  might  be  taken,  including  loss  and  damages  sustained 
by  appellant,  and  for  money  expended,  &c,  and  for  a  decree 
against  Granger  and  Shipman  for  whatever  sum  may  be  found 
due,  and  for  an  injunction  to  restrain  the  collection  of  the 
judgment. 

Granger  filed  an  answer,  in  which  he  admits  the  execution 
of  the  notes,  trust  deed,  the  sales,  suits  and  decrees  as  charged, 
but  sets  up  as  a  defense  that,  at  the  sale  by  Shipman,  he  became 
the  purchaser,  and  had  the  land  conveyed  to  his  nephew, 
"Weeks ;  that  appellant  then  refused  to  recognize  Granger's 
right  to  the  land,  whereby  it  became  necessary  that  legal 
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proceedings  should  be  taken  to  divest  Weeks  of  the  title,  and 
appellant  consented  that  Granger  might  use  his  name  for  the 
purpose ;  that  he  employed  counsel  to  draw  a  bill  in  appel- 
lant's name,  which  was  filed,  and  the  proceedings  named  in 
the  bill  were  had,  the  sale  set  aside,  and  a  new  sale  made,  as 
charged  in  the  bill ;  alleges  that  appellant  agreed  to  come  to 
Chicago  and  look  over  the  charges,  which  should  be  deducted 
from  the  amount  for  which  the  land  was  sold,  that  the  balance 
might  be  credited  on  the  judgment,  but  failing  to  do  so,  he 
made  the  deductions  and  endorsed  the  credit ;  that  he  after- 
wards sued  out  an  execution,  which  was  stayed,  on  appellant's 
motion  and  claim  of  a  larger  credit ;  that  the  matter  of  such 
deductions  from  the  sale  was,  by  consent,  referred  to  the  mas- 
ter in  chancery  to  determine,  which  he  afterwards  did.  He 
alleges  that  all  the  credits  to  which  appellant  is  entitled  have 
been  endorsed  on  the  judgment. 

Appellant  then  amended  his  bill,  and  in  the  amendment 
alleges,  that  Granger  only  had  the  bill  prepared  and  filed,  but 
did  nothing  more  to  have  Weeks  divested  of  title ;  that  it 
became  necessary  to  amend  the  bill,  and  to  employ  counsel 
to  prosecute  the  suit,  and  to  attend  to  the  case  in  the  supreme 
court,  the  expense  of  which  he  paid.  He  denies  the  power 
of  the  master  in  chancery  to  settle  and  adjust  equitable  rights 
in  a  court  of  law.  Granger,  in  answer  to  the  amended  bill, 
refers  to  his  former  answer. 

A  replication  was  filed,  and  a  hearing  had  on  the  bill, 
answer,  replication,  exhibits  and  proofs.  The  bill  was  dis- 
missed and  a  decree  rendered  against  complainant  for  costs. 
To  reverse  that  decree  this  appeal  is  prosecuted,  and  various 
errors  are  assigned  upon  the  record. 

The  bill  on  its  face  presents  a  case  requiring  the  interposi- 
tion of  a  court  of  equity.  It  shows  that  a  trust  was  created, 
and  that  Shipman  accepted  it ;  that  he  sold  the  trust  property 
for  $1610,  while,  by  a  misapplication  of  the  fund,  appellant 
received  a  credit  of  but  $1024.49.  It  stands  admitted  that 
the  sale  was  made  for  that  sum,  and  the  credit  thus  given.     If 
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this  is  true,  and  the  balance  was  not  properly  applied,  there  was 
such  a  misapplication  of  the  trust  fund  as  invested  a  court  of 
equity  with  jurisdiction.  It  is  one  of  the  oldest  heads  of 
chancery  jurisdiction,  to  execute  and  control  trusts  and  trust 
funds.  The  bill  and  answers  show  that  the  land  sold  for  a 
larger  sum,  to  the  amount  of  $585.51,  than  was  credited  on 
the  debt  to  secure  which  the  deed  of  trust  was  executed,  and 
entitled  appellant  to  a  larger  credit  than  was  given. 

It  is  true,  Granger,  in  his  answer,  claims  that  a  dispute  hav- 
ing arisen  as  to  the  deductions  which  should  be  made  from 
the  gross  amount  of  the  sale,  and  appellant  having  procured 
a  stay  of  execution  until  the  amount  should  be  ascertained, 
and  a  larger  credit  given,  on  the  motion  then  pending  in  the 
court  from  which  the  execution  issued,  that  it  was  agreed  the 
question  should  be  submitted  to  the  master  in  chancery  to  be 
decided,  and  report ;  and  that  he  returned  the  sum  due  on  the 
execution  at  $391.91.  But  his  report,  or  any  other  evidence 
of  his  finding,  is  not  contained  in  the  certificate  of  evidence 
contained  in  the  record.  The  answer  not  under  oath,  or,  if 
sworn  to,  the  oath  being  dispensed  with  by  the  bill,  is  not  evi- 
dence. It  devolved  on  Granger  to  prove  the  allegations  of 
his  answer;  and  in  this  he  has  failed.  The  court,  therefore, 
erred  in  dismissing  the  bill  on  the  proof  adduced  on  the  trial. 

It  is  manifest,  that  Granger  or  Shipman  had  no  right  to 
retain  any  expenses  or  charges  for  making  the  fraudulent  sale 
by  Eobinson.  It  was  not  only  unauthorized,  but  was  made 
for  the  admitted  purpose  of  defrauding  appellant  out  of  the 
land.  To  allow  compensation  for  performing,  or  attempting 
to  perform,  so  unrighteous  an  act  would  be  monstrous.  This 
should  not  have  been  allowed  by  the  master. 

As  to  whether  Granger  should  have  paid  the  expense  of 
obtaining  the  vacation  of  that  sale,  it  would  seem  no  more 
than  just,  if  he  agreed  that  he  would.  He,  by  his  fraud,  had 
placed  the  property  beyond  his  reach,  and  he  had  also  placed 
himself  in  the  position  that  appellant  could  have  compelled  a 
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credit  on  the  debt  for  the  full  value  of  the  land.  Had  appel- 
lant taken  that  course,  Granger  would  have  thereby  lost  his 
debt,  and  the  land  would  have  been  held  by  "Weeks.  Appel- 
lant could  have  shown  all  the  facts  on  a  motion  to  have  the 
judgment  entered  satisfied,  and  thus  have  obtained  relief 
without  filing  a  bill  in  equity.  It  therefore  appears  that  the 
bill,  and  all  proceedings  under  it  to  set  aside  that  sale,  were 
for  the  benefit  of  Granger,  and  he  received  the  full  benefit  of  it, 
and  he  should  pay  the  expense  according  to  his  promise,  if  one 
was  made.  "Whether  the  reference  to  the  master  was  of  such 
a  character  as  to  estop  appellant  from  questioning  his  report, 
does  not  appear  from  this  record.  The  order  under  which  it 
was  made,  and  the  manner  in  which  he  stated  the  account, 
do  not  appear  from  the  evidence.  We  do  not  see  whether 
it  was  stated  ex  parte,  or  on  notice  to  appellant,  and  hence 
express  no  opinion  on  that  question. 

As  regards  the  allowance  to  appellant  for  the  expenses  of 
prosecuting  the  suit  to  set  aside  the  sale,  he  should  be  allowed 
for  money  actually  paid  or  expense  incurred,  if  Granger  agreed 
to  pay  them,  unless  appellant  has  estopped  himself  by  a  refer- 
ence to  the  master,  and  by  appearing,  or  being  notified  to 
appear  before  the  master  when  he  stated  the  account.  But 
we  fail  to  perceive  why  he  should  receive  pay  for  his  time  in 
attending  to  that  suit.  He  should,  if  at  all,  be  allowed  only 
for  reasonable  expenses. 

It  is  insisted  that  the  court  below  erred  in  excluding  the 
affidavit  of  appellant,  used  on  the  motion  to  dissolve  the 
injunction,  when  the  case  was  on  a  final  hearing.  We  have 
been  referred  to  no  authority  sanctioning  such  a  practice. 

The  14th  section  of  the  chapter  entitled,  "  Ne  exeat  and 
injunctions,"  (Gross'  Stat.)  declares  that  the  testimony  to  be 
heard  on  a  motion  to  dissolve,  aside  from  the  bill  and  answer, 
shall  be  by  depositions  in  writing,  as  in  other  cases  in  chan- 
cery proceedings,  except  the  affidavits  which  may  have  been 
filed  with  the  bill  or  answer,  which  may  be  read  on  such 
motion  as  heretofore ;  and  the  depositions  taken  to  dissolve 
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an  injunction  may  be  read  on  the  final  hearing  of  the  cause. 
From  this  provision,  it  is  manifest  that  the  affidavits  thus 
taken  should  not  be  read  on  the  final  hearing.  It  only  author- 
izes them  to  be  read  on  the  motion,  and  the  depositions  on 
the  final  hearing.  To  sanction  such  a  practice  would  cut  off 
the  unquestioned  right  of  the  opposite  party  to  cross  exam- 
ine witnesses.     There  was  no  error  in  rejecting  the  affidavits. 

We  do  not  perceive  any  reason  why  appellant  should  have 
a  release  from  Granger  of  the  forty  acre  tract  purchased  by 
him  at  the  master's  sale.  He  shows  by  his  bill  that  he  has 
no  title,  and  if  so,  it  is  no  concern  of  his  whether  there  is  a 
cloud  on  the  title. 

As  to  the  interest  which  accrued  on  the  judgment  between 
the  fraudulent  and  the  last  sale,  we  see  no  reason  why  it 
should  be  deducted.  Granger  did  not  agree  to  do  so,  nor  is 
there  any  evidence  that  appellant  would,  or  even  could,  have 
sold  the  land  to  pay  the  debt.  Had  he  desired  to  avoid  such 
accumulation  of  interest,  he  should  have  paid  the  debt. 

We  perceive  no  necessity  for  considering  the  question  of 
the  assessment  of  damages  on  the  dissolution  of  the  injunc- 
tion. But  for  the  error  indicated,  the  decree  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Samuel  H.  Kerfoot  et  at. 


KoBERT  W.    HYMAN. 

1.  Agent — as  a  purchaser.  An  agent  employed  to  sell  land,  can  not 
himself  become  the  purchaser. 

2.  Same — can  not  profit  from  the  subject  of  his  agency.  Where  an  agent 
is  authorized  to  sell  laud  at  a  fixed  price,  and  sells  it  for  a  greater  price,  he 
must  account  to  his  principal  for  the  excess. 
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3.  So,  where  an  agent,  who  was  authorized  to  sell  a  tract  of  land  at  a 
given  price,  sold  a  portion  of  it  for  a  larger  sum,  and  placed  the  legal  title 
to  the  residue  in  a  third  person  for  his  benefit,  a  court  of  chancery  decreed, 
properly,  that  the  agent  should  account  to  his  principal  for  the  excess 
received  for  the  portion  sold,  and  that  the  legal  title  to  the  residue  of  the 
land  not  sold,  should  be  released  to  him. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  a  suit  in  chancery,  brought  by  Robert  W.  Hyman 
against  Samuel  H.  Kerfoot,  Samuel  Gehr  and  John  C.  Rives, 
to  rescind  a  sale  of  real  estate  and  compel  the  payment  of 
money  which,  it  is  alleged,  Kerfoot  received  while  acting  as  the 
agent  of  the  complainant.  The  bill  alleges  that  complainant, 
being  the  owner  of  certain  tracts  of  land  in  the  city  of  Chicago, 
employed  Kerfoot,  a  real  estate  broker,  to  sell  the  same  for  the 
sum  of  $6500,  and  afterwards,  on  payment  of  the  price  agreed 
upon,  less  commission,  $232.90,  executed  and  delivered  to  Ker- 
foot a  deed  to  the  premises,  leaving  a  blank  for  the  name  of 
the  purchaser ;  that  Kerfoot  had,  at  the  time  the  deed  was 
executed,  sold  a  portion  of  the  lands  to  John  C.  Rives  for  the 
sum  of  $6500 ;  and  that,  with  the  intention  of  cheating  and 
defrauding  complainant,  he  combined  and  confederated  with 
defendant  Gehr,  inserting  the  name  of  Gehr  in  the  deed  as 
grantee ;  that  Gehr  executed  a  deed  to  Rives  for  a  portion  of 
the  premises,  in  consideration  of  the  sum  of  $6500,  paid  by 
Rives  to  Kerfoot  for  the  same ;  and  that  the  legal  title  to  the 
remaining  portion  of  the  lands,  remained  in  Gehr.  Kerfoot 
claims,  in  his  answer,  to  have  purchased  the  lands  of  Hyman 
for  the  sum  of  $6500,  less  a  bonus  of  $232.90,  and  that 
Hyman  delivered  to  him  a  deed  for  the  same  with  the  name 
of  Gehr  as  grantee ;  and  that  the  only  reason  Gehr  was  named 
as  grantee,  was  because  Kerfoot  was  embarrassed,  and  could 
not  safely  hold  property  in  his  own  name,  without  its  being 
sold  under  execution ;  and  denies  that  he  in  any  way  or  man- 
ner acted  as  the  agent  of  Hyman  in  the  sale  of  the  land.  The 
33— 52nd  III. 
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court  below  rendered  a  decree  dismissing  the  bill  as  to  Rives, 
and  directing  that  Gehr  reconvey  to  Hyman  the  portion  of  the 
lands  to  which  he  still  held  the  title,  that  Kerfoot  pay  to 
Hyman  $249,  and  that  Kerfoot  and  Gehr  pay  the  costs  of 
suit.     To  reverse  this  decree  defendants  appealed. 

Mr.  John  J.  McKinnon,  for  the  appellants. 

Messrs.  King,  Scott  &  Patson,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  is,  as  stated  by 
appellants,  in  what  capacity  did  Kerfoot  act  in  the  transaction  ? 
Was  he  the  agent  of  appellee,  or  was  he  a  principal,  acting  for 
himself? 

Both  Hyman  and  Kerfoot  testified  in  the  cause,  and  they 
are  in  direct  conflict,  but  Hyman  is  sustained  by  LeMoyne, 
a  party  wholly  disinterested,  who  corroborates  appellee  in  every 
essential  particular. 

Appellants  admit  this  testimony  makes  out  the  case  stated 
in  the  bill,  and  as  that  is  framed  on  the  basis  of  an  agency  in 
Kerfoot,  that  ends  the  case.  It  is  well  settled,  an  agent 
employed  to  sell  land,  can  not  himself  become  the  purchaser, 
and  he  is  held  to  the  strictest  fairness  and  integrity,  and  bound 
to  act  in  the  utmost  good  faith ;  so  that,  if  he  is  authorized  to 
sell  land  at  a  fixed  price,  and  sells  it  for  a  greater  price,  he 
must  account  to  his  principal  for  the  excess.  Merryman  v. 
David,  31  111.  404.  This  rule  is  so  well  established,  reference 
to  authority  is  unnecessary. 

Appellants  insist,  inasmuch  as  appellee  and  LeMoyne  both 
testified  there  was  no  written  agreement  between  these  parties, 
and  as  there  was  a  writing  in  evidence  signed  by  appellee, 
that  writing  was  an  agreement  and  the  record  showing  its 
existence,  that  fact  should  weaken  their  testimony  or  tend  to 
their  discredit.     The  writing  in  evidence,  was  a  memorandum 
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only,  signed  by  appellee,  of  the  price  he  would  take  for  the 
property,  and  a  figuring  of  his  own,  made  in  the  margin,  of 
the  net  proceeds  after  deducting  the  commission  to  be  paid  to 
Kerfoot.  It  contains  nothing  more  than  a  description  of  the 
lands,  and  the  sum  the  owner  was  willing  to  take  for  them. 
Surely,  Kerfoot  was  not  bound  by  it,  to  take  the  lands  at 
those  terms,  nor  did  he  agree  so  to  do.  He  informed  appel- 
lee he  was  in  negotiation  with  a  party  in  the  east,  who  he  had 
no  doubt  would  purchase,  and  wanted  the  price  definitely 
stated,  and  he  distinctly  stated,  he  was  acting  for  the  owner  in 
the  sale,  and  would  look  to  him  for  his  commission.  In  truth, 
he  was  acting  in  a  double  capacity,  that  of  agent  of  the 
seller  and  of  the  purchaser.  He  was  a  real  estate  agent,  whose 
business  was  buying  and  selling  lots  and  lands  for  others. 

The  very  form  the  transaction  took,  dissipates  all  idea  of  a 
sale  to  Kerfoot.  If  it  was  a  sale  to  him,  why  should  any 
commission  or  brokerage  be  stipulated  ?  It  may  be  true,  "one 
man's  money  is  as  good  as  another's,"  and  that  Kerfoot  had 
a  right,  in  the  first  instance,  to  be  the  purchaser.  Yet  if  he 
had  been  such  purchaser,  it  is  incredible,  brokerage  should  be 
agreed  upon. 

But  there  is  something  more  in  support  of  appellee  and  Le- 
Moyne,  and  that  is,  the  letters  by  Kerfoot  to  Mr.  Rives  and 
his  in  reply.  Those  letters  can  not  be  read  without  forcing 
the  conviction  that  the  sale  of  these  lands  was  effected  by  Ker- 
foot as  an  agent.  Nowhere,  in  any  one  of  them,  is  there  the 
slightest  intimation  that  Kerfoot  was  the  owner  of  the  prop- 
erty or  intended  to  be,  or  that  it  was  under  his  control.  Mr. 
Rives,  judging  from  the  tenor  of  his  letters,  knew  Kerfoot 
was  acting  for  other  parties.  The  negotiation  with  him  was 
on  that  basis  alone. 

It  appears  the  lots  and  land,  for  which  appellee  agreed  to 
take  the  net  sum  of  $6316,  contained  fifteen  acres.  Ker- 
foot sold  to  Mr.  Rives  thirteen  acres  thereof,  for  $6500,  and 
proposes  to  put  in  his  own  pocket  the  difference,  and  hold  as 
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his  own  the  remaining  two  acres  unsold ;  the  legal  title  to 
which  he  has  passed  to  his  co-appellant,  Gehr. 

This  claim  is  so  at  war  with  justice,  equity  and  fair  dealing, 
and  so  contrary  to  well  established  principles,  that  it  can  not 
be  listened  to  for  a  single  moment.  A  more  distinctly  marked 
case  of  agency  rarely  comes  before  a  court  of  justice.  The 
evidence  is  conclusive,  and  the  court  below,  in  decreeing  to 
appellee  the  difference  between  the  sum  he  stipulated  to  take, 
if  no  more  could  be  had,  and  the  sum  actually  received  by 
Kerfoot,  and  that  his  grantee,  Gehr,  should  release  to  appel- 
lee all  his  right  to  the  two  acres,  carried  out  the  true  princi- 
ples which  govern  this  case,  and  the  decree  is  affirmed  in  all 
its  parts. 

Decree  affirmed. 


City  of  Chicago 

v. 

Andeew  Gaeeison. 


New  trial — verdict  against  the  evidence.  In  this  case  the  evidence  was 
very  conflicting,  and  it  was  only  claimed  that  the  preponderance  was  against 
the  verdict,  which  the  court  refused  to  disturb  as  being  against  the  weight 
of  the  testimony. 

Writ  of  Error  to  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  brought  by  Garrison  against  the  city  of 
Chicago.  A  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff.     The  city  thereupon  sued  out  a  writ  of  error. 


Mr.  S.  A.  Irvtn,  for  the  plaintiff  in  error. 
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Mr.  Andrew  Garrison,  pro  se. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  appellee  against  the  city 
of  Chicago,  to  recover  damages  for  injuries  received  in  fall- 
ing from  certain  steps  that  were  a  part  of  the  sidewalk.  ~No 
question  of  law  is  made  upon  the  record,  and  the  counsel  for 
appellant  asks  a  reversal  solely  on  the  ground  that  the  prepon- 
derance of  evidence,  as  counsel  insists,  shows  the  sidewalk 
was  not  unsafe,  or,  if  it  was,  that  the  city  had  neither  actual 
nor  constructive  notice  of  that  fact,  and  that  the  plaintiff  him- 
self was  guilty  of  carelessness. 

As  to  the  last  point,  we  need  only  say  there  was  not  the 
slightest  evidence  of  want  of  ordinary  care  on  the  part  of  the 
plaintiff. 

As  to  the  other  points,  the  evidence  is  admitted  by  the 
counsel  for  the  city  to  be  very  contradictory,  and  it  is  only 
claimed  that  the  preponderance  was  for  the  defense.  It 
would  answer  no  good  purpose  to  review  it  in  detail.  We 
have  examined  it  with  care,  and  find  it  conflicting  to  such  a 
degree  that  we  can  not  reverse  the  judgment  and  direct  a 
new  trial  without  disregarding  the  established  rules  of  the 
court  in  regard  to  the  respect  due  to  the  verdicts  of  juries  in 
cases  of  contradictory  testimony.  We  are  very  far  from 
being  able  to  say  the  verdict  was  against  the  weight  of  evi- 
dence. 

Judgment  affirmed. 
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Samuel    L.  Keith  et  oil. 

v. 
The  Globe  Insurance  Company. 


1.  Insurance — reforming  a  mistake  in  a  policy,  as  to  the  persons  < 
the  insurance.  Where  a  member  of  a  partnership  firm  applied  for  insurance 
upon  partnership  property,  and  in  the  name  of  the  firm,  and  the  officers  of 
the  company  so  understood  the  application,  but,  by  mistake,  issued  the 
policy  in  the  name  of  the  individual  partner  alone,  it  was  held,  a  court  of 
equity  would  reform  the  policy  so  as  to  make  it  conform  to  the  intention  of 
the  parties. 

2.  Same — how  far  companies  are  bound  by  the  acts  and  knowledge  of  their 
agents.  And  where  such  application  was  made  to  an  agent  of  the  company 
insuring,  who  was  informed  that  it  was  the  interest  of  the  firm,  not  that  of 
the  individual  partner  alone,  which  was  to  be  insured,  and  agreed  so  to 
insure  it,  the  agent  at  the  time  having  full  knowledge  of  the  ownership  of 
the  property,  the  company  would  be  bound  by  the  acts  and  knowledge  of 
the  agent  in  respect  thereto,  which  would  form  a  sufficient  basis  upon  which 
to  require  a  court  of  equity  to  reform  the  policy  issued  by  the  officers  of  the 
company  to  the  individual  partner  alone. 

3.  Same — by  the  acts  and  knowledge  of  what  character  of  agents  companies 
are  bound.  The  fact  that  such  agent  was  not  a  regular  agent  of  the  com- 
pany would  not  relieve  the  latter  from  being  bound,  he  having  previously 
obtained  insurance  for  the  company  for  which  they  paid  him  a  commission, 
and  having  also  obtained  the  particular  insurance  and  received  his  commis- 
sion therefor,— holding  such  relation  to  the  company  he  would  be  deemed 
their  agent  in  respect  to  the  insurance  which  he  negotiated,  and  they  would 
be  bound  by  his  acts  and  knowledge  concerning  it. 

4.  Same — disclosure  of  facts  affecting  the  risk.  While  it  is  a  general  rule, 
that  on  an  application  for  insurance,  all  material  facts  which  directly  tend 
to  increase  the  hazard  must  be  disclosed  by  the  applicant,  the  fact  that  he 
is  obnoxious  to  numerous  persons  in  the  vicinity  of  the  property  sought  to 
be  insured,  is  not  within  that  rule,  and  need  not  be  disclosed  unless  he  is 
interrogated  on  the  subject. 

5.  In  this  case  the  property  sought  to  be  insured,  was  a  lot  of  cotton  in 
the  State  of  Mississippi,  the  insurance  being  effected  in  Chicago,  and  it  was 
held  not  essential  to  the  validity  of  the  policy  that  the  applicant  should 
disclose,  unasked,  that  the  guards  who  were  in  charge  of  the  cotton  smoked 
pipes,  and  had  fire  in  the  immediate  vicinity  for  the  purpose  of  warming 
themselves. 
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6.  Same — effect  of  a  seizure  of  the  property  insured,  by  a  government  officer. 
At  the  time  the  cotton  was  insured,  the  place  where  it  was  situated  was 
under  military  occupation  by  the  United  States,  and  it  was  held  that  the 
mere  seizure  of  the  property  under  the  order  of  a  government  officer,  with- 
out evidence  of  its  condemnation,  or  of  an  act  of  forfeiture,  would  not 
divest  the  owner's  title,  or  affect  his  right  to  recover  the  insurance. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Higgins,  Swett  &  Qutgg,  and  Mr.  Isaac  ~N, 
Arnold,  for  the  appellants. 

A  mistake  in  putting  the  name  of  an  individual  partner  in 
a  policy  of  insurance,  instead  of  the  firm  name,  will  not 
defeat  the  contract,  but  it  may  be  reformed  in  a  court  of 
equity.  Ellis  v.  Towsley,  1  Paige  Ch.  278 ;  Franklin  Fire 
Ins.  Co.  v.  Hewett,  3  B.  Mon.  231 ;  Harris  v.  Columbian  Ins. 
Co.  18  Ohio,  121 ;  New  York  Ice  Co.  v.  Northwestern  Ins.  Co. 
23  N.  Y.  Rep.  359  ;  Malleable  Iron  Works  v.  Phoenix  Ins.  Co. 
25  Conn.  465 ;  The  Bank  v.  Charter  Oak  Ins.  Co.  21  Conn. 
529. 

Although  a  person  may  not  be  the  general  agent  of  an 
insurance  company,  he  will  be  considered  the  special  agent  in 
the  particular  case,  when  he  received  a  commission  for  effect- 
ing the  arrangement  with  the  assured.  Woodbury  Savings  Bank 
v.  Charter  Oak  Insurance  Company,  31  Conn.  pp.  518,  519, 
526-7-8;  25  Conn.  p.  477;  Beebev.  Hartford  County  Fire 
Insurance  Company,  25  Conn.  p.  51 ;  Malleable  Iron  Works 
v.  Phoenix  Insurance  Company,  25  Conn.  465,  528,  529. 

In  regard  to  a  failure  on  the  part  of  an  applicant  for  insu- 
rance, to  disclose  facts  concerning  the  property,  or  circum- 
stances affecting  the  risk,  the  rule  is,  a  fraudulent  concealment 
must  be  proved. 

The  presumption  is  that  the  contract  was  fairly  made. 
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"  The  burden  of  proof  of  misrepresentation  is  upon  the 
defendants."  Catlin  v.  Springfield  Insurance  Company,  1 
Sumner  ( U.  S. )  Eep.  p.  434 ;  8  Cushing  Eep.  p.  82. 

Defendants  must  show  not  only  that  the  fact  alleged  was 
concealed,  but  that  it  increased  the  risk.  Newhall  v.  Union 
Mutual  Fire  Insurance  Company,  52  Maine  Rep.  p.  108. 

"  If  enough  is  disclosed  to  put  the  party  upon  inquiry  and 
they  fail  to  inquire,  they  are  liable."  Beebe  v.  Hartford  County 
Mutual  Fire  Insurance  Company,  25  Conn.  p.  51. 

"  It  is  sufficient,  in  the  absence  of  fraud,  if  the  applicant 
answer  all  questions  put  to  him."  Boggs  et  al.  v.  American 
Insurance  Company,  30  Missouri,  p.  63. 

The  leading  case  on  the  subject  of  concealment  is  Carter  v. 
Boehm,  3  Burrow's  (English)  Reports,  p.  1905. 

"  The  insured  need  not  mention  what  the  underwriter  ought 
to  know  ;  what  he  takes  upon  himself  the  knowledge  of;  or 
what  he  waives  being  informed  of.  The  underwriter  need 
not  be  told  what  lessened  the  risk  agreed  and  understood  to 
be  run  by  the  express  terms  of  the  policy.  He  need  not  be 
told  general  topics  of  speculation;  as,  for  instance,  the  under- 
writer is  bound  to  know  every  cause  which  may  occasion 
natural  perils;  as  the  difficulty  of  the  voyage — the  kind  of 
seasons — the  probability  of  lightning,  hurricanes,  earthquakes, 
etc.  He  is  bound  to  know  every  cause  which  may  occasion* 
political  perils  /  from  the  ruptures  of  states ;  from  war,  and 
the  various  operations  of  it.  He  is  bound  to  know  the  proba- 
bility of  safety,  from  the  continuance  or  return  of  peace; 
from  the  imbecility  of  the  enemy,  through  the  weakness  of 
their  councils,  or  their  want  of  strength,  etc."     (P.  1911.) 

In  Boggs  et  al.  v.  American  Insurance  Company,  30  Mis- 
souri, p.  70,  the  Court  say : 

"  In  contracts  of  fire  insurance,  there  being  no  fraud,  if  the 
applicant  make  a  true  and  full  answer  to  the  questions  put  to 
him  by  the  insurer  in  respect  to  the  subject  of  insurance,  it 
is  enough ;  he  is  not  answerable  for  any  omission  to  mention 
the  existence  of  other  facts  about  which  no  inquiry  is  made 
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of  him,  though  they  may  turn  out  to  be  material  for  the 
insurer  in  taking  the  risk  ;  {Gates  v.  Madison  County  Mutual 
Insurance  Company,  5  N".  Y.  475,)  because,  observes  the 
the  Court,  "  he  has  a  right  to  suppose  that  the  insurer,  in  mak- 
ing the  inquiries  in  respect  to  the  particular  facts,  deems  all 
others  to  be  immaterial  to  the  risk  to  be  taken,  or  that  he 
takes  upon  himself  the  knowledge  or  waives  information  of 
them." 

Mr.  James  L.  Stake,  for  the  appellees. 

In  this  case,  Holmes  &  Brother  were  not  the  agents  of  the 
Globe  Insurance  Company,  in  any  such  sense  as  that  notice 
to  them  would  be  notice  to  the  company.  Angell  &  Ames 
on  Cor.  sees.  306,  307 ;  Bank  of  V.  S.  v.  Davis,  2  Hill,  462 ; 
President,  <&c.  v.  Conner,  37  1ST.  Y.  320.  The  cases  cited  by 
appellants  on  this  subject  relate  to  local  agents  acting  for  the 
company  generally. 

There  is  no  doubt  but  wThat  a  court  of  chancery  will  cor- 
rect a  written  instrument  for  a  mistake,  but  the  mistake  must 
be  made  out  by  full  proof.  1  Story  Eq.  Jur.  sec.  157  ;  Shay 
v.  Pettes,  35  111.  362;  Evffner  v.  McConnel,  17  111.  216; 
Hunter,  Admr.  v.  Bilyeu,  30  111.  248. 

The  property  insured  was  a  lot  of  cotton  in  the  State  of 
Mississippi,  owned  by  northern  men.  That  portion  of  the 
country  was  still  under  military  control.  The  owners  of  the 
cotton  were  obnoxious  to  the  people  of  that  locality,  for 
reasons  growing  out  of  the  war.  That  fact  should  have  been 
disclosed  to  the  insurer.  3  Kent's  Com.  385  ;  Angell  on  Ins. 
sec.  172  ;  New  York  Bowery  Ins.  Co.  v.  The  New  York  Ins. 
Co.  17  Wend.  357;  Stebbins  v.  Globe  Ins.  Co.  2  Hall,  612; 
Delongnemars  v.  Tradesman  Ins.  Co.  of  N.  Y.  2  Hall,  580  ; 
Vail  v.  Phoenix  Ins.  Co.  1  Wash.  Cir.  Co.  K.  283. 

The  cotton  had  been  seized  by  the  United  States  govern- 
ment, and  was  in  the  possession  of  the  government  when  it 
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was  burned.     This  being  the  case,  the  assured  can  not  recover. 
Pipon  v.  Cope,  1  Campb.  434. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  appellants  against 
appellees.  It  alleges  that  during  the  summer  and  autumn  of 
1865,  the  firm  of  Keith,  Snell  &  Taylor  purchased  and  placed 
in  store  at  West  Point,  in  Mississippi,  a  quantity  of  cotton, 
for  which  they  paid  a  large  sum  of  money.  To  make  these 
purchases  the  firm,  through  Samuel  S.  Keith,  one  of  the  part- 
ners, procured  the  money  on  a  loan  from  the  Third  National 
Bank  of  Chicago,  in  the  name  of  and  for  the  firm. 

On  the  sixth  of  December,  1865,  Keith  applied  to  Ira 
Holmes,  the  cashier  of  the  bank,  who  was  also,  with  his  broth- 
ers, general  insurance  agent  at  Chicago,  to  procure  a  policy  of 
insurance  on  the  cotton.  Holmes  was  also  the  treasurer  of 
appellees.  On  being  spoken  to  on  the  subject,  Holmes  referred 
Keith  to  Holmes  &  Brothers,  to  make  out  the  policy.  Ira  had 
previously  instructed  Holmes  &  Brothers,  that  when  an  appli- 
cation should  amount  to  more  than  the  companies  which  they 
represented  wished  to  take,  to  place  the  amount  with  appellees. 
An  agreement  was  made  by  Keith  and  Holmes  &  Brothers, 
they  acting  for  various  insurance  companies,  to  insure  the 
cotton. 

A  certificate  of  insurance  was  made  to  Keith  individually. 
The  amount  of  insurance  applied  for  by  Keith  being  larger 
than  the  companies  for  which  Holmes  &  Brothers  were  agents, 
were  willing  to  take,  they  applied  to  appellees  and  obtained 
a  policy  from  them  for  $7,500  on  the  cotton.  It  was  burned 
on  the  sixth  of  January,  1866.  Appellees  refused  to  pay,  on 
the  ground  that,  if  liable  at  all,  they  were  liable  to  pay  only 
one-third  of  the  loss,  because  the  certificate  was  made  out  to 
Samuel  L.  Keith  in  his  individual  name,  and  as  he  owned  but 
a  third  interest  in  the  cotton,  they  were  only  liable  to  make 
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good  his  loss,  and  not  that  of  his  partners.  Thereupon  appel- 
lants filed  this  bill  to  reform  and  enforce  the  contract  as  it  was 
made,  and  should  have  been  written,  alleging  that  the  insur- 
ance was  made  for  the  firm,  and  that  he  so  informed  the 
agents,  and  was  assured  by  them  that  it  should  all  be  made 
right,  but  they  had  taken  it  in  his  individual  name.  On  the 
hearing  in  the  court  below,  the  relief  prayed  was  refused 
and  the  bill  dismissed. 

Complainant,  Keith,  testified,  that  he  went  to  Holmes  &  , 
Brothers  on  the  sixth  or  seventh  of  December,  1865,  to  pro- 
cure an  insurance  on  two  hundred  and  twenty  bales  of  cotton, 
worth  $52,000  ;  that  he  saw  Edgar  and  Albert  Holmes  and 
informed  them  of  his  business  ;  stated  to  them  the  quantity 
of  cotton,  and  where  and  how  it  was  situated,  and  that  it  was 
guarded  night  and  day ;  that  it  belonged  to  Keith,  Snell  & 
Taylor,  and  would  be  consigned  to  Keith  at  New  York,  and 
only  awaited  transportation  to  that  point,  and  Albert  Holmes 
said  he  would  take  the  risk  ;  that  the  rate  was  agreed  upon  ; 
that  he  then  made  out  a  list  of  the  companies  by  which  the 
insurance  would  be  made;  that  the  amount  was  fixed  at 
$19,500 ;  that  Holmes  said  the  companies  they  represented 
could  take  but  $12,000,  but  he  would  go  out  and  get  another 
company  to  take  $7,500  more,  making  the  amount ;  that  on 
the  same  or  next  day  he  met  Albert  Holmes  and  he  said  that 
he  had  placed  $7,500  in  the  office  of  appellees ;  that  he 
said  to  him  the  cotton  belonged  to  Keith,  Snell  &  Taylor,  to 
be  consigned  to  Keith  at  New  York,  and  asked  if  it  would 
make  any  difference  whether  the  policy  was  issued  in  his 
name  or  that  of  Keith,  Snell  &  Taylor  ;  if  it  would,  to  issue  it 
in  the  name  of  the  firm  and  not  in  his ;  that  Holmes  replied 
that  he  did  not  think  it  would,  but  he  would  make  it  all  right ; 
that  Ira  Holmes,  the  treasurer  of  appellees,  knew  to  whom  the 
cotton  belonged;  that  before  applying  for  the  insurance  he 
saw  Ira  Holmes  and  asked  him  if  he  wanted  the  risk ;  that  he 
told  witness  to  go  to  the  insurance  office  and  they  would  fix  it 
up,    and   that  he   went    and   made  the    arrangement ;   the 
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premium  was  not  paid  at  the  time,  as  the  time  the  policy  would 
run  was  not  then  fixed,  as  that  depended  upon  when  it  would 
be  shipped;  that  the  premium  was  paid  in  the  latter  part  of 
January  or  early  in  February ;  that  after  the  loss,  he  had  a 
conversation  with  Ira  Holmes  and  he  said  he  was  treasurer 
of  appellees,  and  if  the  loss  was  a  straight  one,  their  com- 
pany should  pay  it  without  taking  any  advantage  of  techni- 
calities in  the  policies ;  that  he  said  he  knew  the  cotton 
belonged  to  Keith,  Snell  &  Taylor,  and  if  it  was  a  fair  loss 
no  advantage  would  be  taken  by  reason  of  its  being  in  Keith's 
name  ;  that  after  the  proofs  were  made  he  heard  no  objections 
by  Holmes  or  any  officer  of  the  company  in  regard  to  the 
proofs ;  that  Holmes  &  Brothers  held  the  policy  at  the  time 
of  the  fire  and  when  the  premium  was  paid  ;  that  in  the 
month  of  May  he  consulted  Swett  at  his  office,  when  the 
policies  were  sent  for,  and  that  he  and  Swett  then  went  to 
the  office  of  Holmes  &  Brothers  and  asked  them  to  change 
them  to  Keith,  Snell  '&  Taylor ;  that  they  did  not  deny  that 
the  cotton  belonged  to  or  was  insured  for  the  firm,  but  said 
that  as  some  trouble  was  likely  to  grow  out  of  the  transaction 
they  declined  to  make  the  change. 

Joseph  A.  Holmes  corroborates  Keith  in  the  material  por- 
tions of  his  evidence,  and  further  says  that  he  took  the  certifi- 
cate of  insurance  to  appellees'  office  and  requested  the  Secre- 
tary to  insert  the  words  "  loss,  if  any,  payable  to  Keith,  Snell 
&  Taylor,"  and  as  a  reason  for  the  request,  informed  him  that 
the  cotton  belonged  to  that  firm,  and  he  thereupon  inserted 
the  language  as  desired;  that  appellees  paid  Holmes  &  Broth- 
ers ten  per  cent,  of  the  premium  for  soliciting  or  obtaining 
this  insurance.  He  said  he  thought  Ira  Holmes,  treasurer, 
knew  of  the  insurance  at  the  time  the  policy  was  issued ;  that 
he  paid  the  premium,  $75,  less  their  commissions,  to  appellees 
on  the  twenty-fifth  of  January,  1866,  and  after  he  heard  of 
the  loss. 

Ira  Holmes  corroborates  Keith's  evidence  in  part,  and  does 
not  contradict  his  testimony.     He  also  says,  that  when  the 
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insurance  was  taken,  lie,  as  treasurer  of  the  company,  knew 
the  cotton  belonged  to  Keith,  Snell  &  Taylor;  that  he  thinks 
Bowen,  the  president  of  the  bank,  knew  the  purpose  for  which 
the  money  was  loaned,  and  knew  of  the  insurance  of  the 
cotton  soon  after  it  was  effected. 

Rawley  testifies  that  he  was  employed  and  was  in  Holmes 
&  Brothers'  office  when  Keith  applied  for  the  insurance ;  that 
after  Edgar  Holmes  said  he  would  take  the  risk,  he  made  an 
entry  in  the  book ;  Keith  observing  that  it  was  made  in  his 
name,  informed  Holmes  that  the  firm  was  Keith,  Snell  & 
Taylor,  and  after  noticing  the  entry,  asked  Holmes  whether 
it  would  be  right  to  use  his  name  instead  of  the  firm;  that 
Holmes  told  him  it  would  make  no  difference ;  that  Keith 
said  the  amount  of  insurance  wanted  was  $49,500  and  the 
cotton  belonged  to  the  firm ;  that  the  amount  was  calculated 
at  so  much  a  bale  ;  that  the  rate  was  high,  the  risk  being 
regarded  as  very  hazardous.  Albert  Holmes,  however,  says 
he  has  no  recollection  of  Keith  saying  that  he  wanted  the 
insurance  in  the  name  of  the  firm,  or  of  saying  that  it  would 
make  no  difference  if  it  was  in  Keith's  name,  or  that  he 
would  make  it  right. 

Swett  testified  that  he  went  with  Keith,  in  the  month  of 
May,  1866,  to  the  office  of  Holmes  &  Brothers,  and  there  had 
a  conversation  with  one  of  the  Holmes  in  reference  to  the 
policies ;  that  Holmes  stated  that  he  had  contracted  to  insure 
the  full  amount  of  the  cotton,  and  had  been  paid  the  full  pre- 
mium ;  that  he  knew  the  cotton  belonged  to  the  firm  of  Keith, 
Snell  &  Taylor.  On  being  asked  to  change  the  policy, 
he  declined,  saying  trouble  had  arisen  in  reference  to  the 
matter. 

From  this  evidence,  it  is  manifest  that  Keith  intended  to 
insure  and  supposed  he  had  insured  the  entire  property,  and 
not  merely  his  interest  in  it.  He  expressly  applied  for  the  insu- 
rance in  the  name  of  the  firm,  and  seeing  the  entry  in  the 
book  in  his  name,  asked  whether  it  would  not  make  a  differ- 
ence if  it  was  not  in  the  name  of  the  firm,  and  at  the  same 
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time  stated  that  it  belonged  to  his  firm,  when  Holmes  said  he 
thought  not,  but  would  make  it  right.  The  mind  can  arrive 
at  no  other  rational  conclusion,  from  this  evidence,  than  that 
Keith  intended  to  insure  and  supposed  he  had  so  insured  the 
property  for  the  firm  and  not  his  separate  interest. 

Again,  Holmes  ascertained  the  amount  by  calculating  its 
value  by  the  number  of  bales,  and  not  by  calculating  the 
value  of  Keith's  interest  in  the  cotton.  Keith  also  paid  the 
premium  on  the  full  amount  of  the  cotton  and  not  on  his  inter- 
est. From  all  of  these  facts  we  must  conclude  that  the  agents 
understood,  and  could  have  understood  nothing  else  than  that 
Keith  desired  to  insure  the  entire  lot  of  cotton  in  the  name  of 
his  firm.  And  it  is  equally  clear  that  the  agents  agreed  to  do 
so  when  the  application  was  made  ;  and  we  will  not  presume 
that  they  designed  to  perpetrate  a  fraud  on  Keith.  That  it 
was  not  so  insured  by  the  agents,  must  have  arisen  from  inat- 
tention or  from  a  want  of  knowledge  that  it  was  material  that 
the  firm  name  should  be  inserted  in  the  policy  as  the  assured. 
And  we  presume  it  was  for  the  latter  reason,  from  the  fact  that 
they  had  inserted,  "  loss,  if  any,  payable  to  Keith,  Snell  & 
Taylor,"  perhaps  under  the  supposition  that  such  a  clause 
would  have  the  same  effect  as  inserting  the  firm  name  as  the 
assured. 

It,  however,  remains  to  ascertain  whether  the  officers  of 
appellees'  company  understood  and  intended  to  insure  the 
entire  interest  in  the  cotton  held  by  Keith's  firm.  They  knew 
they  were  insuring  all  of  the  cotton,  and  not  an  undivided 
interest.  They  received  a  full  premium,  and  specifically  state 
that  they  had  insured  two  hundred  and  twenty  bales.  Their 
treasurer  knew  that  the  firm  had  borrowed  money  from  their 
bank  to  purchase  the  cotton,  and  it  nowhere  appears  that  Keith 
ever  owned  any  cotton  in  his  individual  right,  much  less  this 
large  quantity.  They  must,  therefore,  have  known  what 
Keith's  interest  was,  and  the  true  ownership  of  the  property, 
when  the  policy  was  issued,  and  they  must  also  have  known 
that  the  sum  at  which  it  was  valued  was  three-fold  the  value 
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of  his  individual  interest.  This  might  not,  of  itself,  be  suffi- 
cient to  establish  a  mistake  requiring  a  reformation  of  the  con- 
tract, but  it  is  strong  evidence  when  considered  in  connection 
with  the  other  circumstances  of  the  case. 

In  addition  to  all  this,  Holmes  &  Brothers  were  the  agents 
of  appellees.  They,  it  is  true,  were  not  their  regular  agents, 
but  they  had  previously  solicited  insurance  for  them,  and  had 
been  paid  a  percentage  therefor,  and  were  in  this  case  paid 
ten  per  cent,  of  the  premium  received  by  appellees  on  this 
policy,  and  one  or  more  of  the  members  of  the  firm  of  Holmes 
&  Brothers  were  stockholders  in  the  company,  and  Ira  was 
not  only  a  stockholder,  but  was  the  treasurer  of  the  company, 
and  a  member  of  the  firm  of  Holmes  &  Brothers.  The  firm, 
therefore,  had  notice  of  the  nature  of  the  application,  and 
agreed  to  insure  in  the  name  of  Keith,  Snell  &  Taylor. 

In  the  case  of  The  Atlantic  Ins.  Co.  v.  Wright,  22  111.  462,  it 
was  held,  that  if  an  agent  of  an  insurance  company  is  informed 
of  all  the  facts  connected  with  the  interest  of  the  assured  in  the 
property  described  in  the  policy,  and  does  not  require  a  state- 
ment of  the  same,  the  company  will  be  bound  by  his  acts  and 
can  not  avoid  the  policy,  because  the  true  interest  was  not 
stated,  but  will  be  estopped  by  the  acts  of  their  agents.  And 
the  same  rule  has  since  been  repeatedly  recognized  and  applied 
by  this  court.  Then,  if  knowledge  by  the  agent  is  sufficient 
to  charge  the  company,  much  more,  an  application  disclosing 
all  the  facts,  and  a  request  by  the  assured  to  have  it  insured 
according  to  that  interest,  and  an  agreement  by  the  agent  to 
do  so,  should  bind  the  company.  Holmes  &  Brothers,  then, 
acting  in  the  capacity  of  agents  of  appellees,  and  having  been 
fully  informed  that  it  was  the  interest  of  the  firm,  and  not 
Keith's  alone,  that  was  to  be  insured,  and  having  agreed  to  do 
so,  when  coupled  with  the  knowledge  of  the  circumstances  of 
the  ownership  of  the  cotton,  and  their  receiving  a  premium  on 
the  full  value  of  all  the  cotton,  and  not  of  Keith's  interest, 
we  think,  fully  establishes  the  mistake  in  executing  the  policy, 
and  requires  that  it  should  be  reformed  so  as  to  make  Keith, 
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Snell  &  Taylor  the  assured,  as  was  intended  by  the  parties 
when  it  was  issued. 

A  careful  perusal  of  the  evidence  convinces  us  that  there 
could  not  have  been  twTo  hundred  and  twenty-five  bales  of 
cotton  destroyed  by  the  fire.  It  is  true,  appellants'  witnesses 
all  estimate  the  number  at  two  hundred  or  more.  But  appel- 
lees' witnesses  fix  the  number  from  the  lowest,  at  seventy-five, 
and  the  highest  at  one  hundred  and  fifteen  ;  the  larger  num- 
ber at  about  one  hundred  bales.  The  witnesses  on  the  part 
of  appellees  are  more  numerous.  There  were  ten  or  eleven 
witnesses,  including  Taylor,  and  the  certificates  of  two  others, 
on  the  part  of  the  appellants,  who  fix  the  number  at  from  two 
hundred  to  two  hundred  and  twenty.  On  the  other  side, 
there  are  thirteen  or  fourteen  who  place  it  at  less  than  one 
hundred  and  sixteen.  Besides,  Collins  swears  that  the  guard 
sold  what  was  known  as  Taylor's  cotton,  of  nights,  and  on  one 
night  when  he  was  guarding  cotton  of  his  brother,  in  the 
same  shed,  some  seven  or  eight  bales  were  hauled  away,  the 
guard  assisting  to  load  it  into  the  carts  or  wagons.  In  this 
conflict  of  evidence,  it  is  difficult  to  determine  the  true  amount 
that  was  burned,  with  any  degree  of  certainty,  but  we  are 
inclined  to  believe  that  it  did  not  exceed  one  hundred  bales. 
There  seems  to  have  been  more  of  appellees'  witnesses  who 
counted  one  tier  of  the  cotton,  and  thus  estimated  the  number 
of  bales  by  the  number  of  tiers,  than  of  appellants'  witnesses. 
It  is  true,  appellants  prove  that  some  three  of  appellees'  wit- 
nesses were  on  very  unfriendly  terms  with  Taylor.  But  one 
of  their  witnesses  was  a  railroad  agent,  who  had  been  spoken 
to  by  Taylor,  in  reference  to  shipping  the  lot  of  cotton,  and 
who  examined  it  but  a  day  or  two  previous  to  the  fire,  with  a 
view  to  its  shipment,  and  he,  by  a  count  of  one  tier  and  multi- 
plying the  number  of  bales  it  contained  by  the  number  of 
tiers,  made  it  but  ninety-seven. 

Appellants  proved  by  different  persons,  that  they  had  sold 
and  delivered  to  Taylor,  small  lots  in  the  shed,  in  the  aggre- 
gate, sixty-four  bales.     They  also  proved  by  an  agent,  who 
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purchased  and  acted  for  them  from  the  eleventh  of  October, 
1865,  until  the  first  of  December,  that  the  whole  number  of 
bales  was  one  hundred  and  thirty-six.  He  says,  it  was  pur- 
chased in  small  lots,  in  October  and  November,  1865,  and 
delivered  at  various  times.  Without  appellants  shall  adduce 
further  and  more  satisfactory  evidence  as  to  the  number  of 
bales  burned,  we  think  that  one  hundred  is  the  highest  num- 
ber a  court  would  be  warranted  in  finding  were  thus  destroyed. 
For  the  error  indicated,  the  decree  of  the  court  below  must 
be  reversed,  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Decree  reversed. 

At  the  September  term,  1870,  a  petition  for  a  rehearing  of 
this  cause  was  presented  on  behalf  of  the  insurance  company, 
in  disposing  of  which,  the  court  delivered  the  following  addi- 
tional opinion : 

Per  Curiam  :  A  petition  for  a  rehearing  has  been  pre- 
sented in  this  cause,  which  we  have  attentively  considered,  but 
are  unable  to  perceive  any  reason  for  changing  the  conclu- 
sions at  which  we  arrived  when  we  rendered  the  decree  of 
reversal  then  announced.  But  inasmuch  as  we  omitted  to  dis- 
cuss one  or  two  points  urged  in  the  argument  previously  filed 
by  appellees,  we  deem  it  proper  now  to  consider  them. 

It  is  urged  that  appellants  failed  to  disclose  facts  that  added 
greatly  to  the  hazard  of  the  risk,  and  which,  if  disclosed  to 
appellees,  would  have  prevented  them  from  taking  the  risk,  or 
would  have  added  to  the  premium.  It  is  first  said,  Taylor 
was  obnoxious  to  the  people  in  the  vicinity  of  the  place  where 
the  cotton  was  stored,  and  that  fact  should  have  been  disclosed 
to  the  company  when  the  application  was  made.  It  is  a  gen- 
eral rule,  that  all  material  facts,  which  directly  tend  to  increase 
the  hazard,  must  be  disclosed  by  the  applicant.  While  this 
is  true,  the  rule  must  have  a  practical  application.  It  can  not 
be  said  that  because  the  assured  was  at  variance  with  a  few 
34— 52nd  III. 
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persons,  he  is  bound  to  disclose  the  fact  to  the  agent  of  the 
company,  to  render  his  policy  binding.  Nor  is  he  required 
to  inquire  whether  he  is  popular  or  unpopular,  that  he  may 
disclose  the  fact  to  the  company.  No  case  has,  we  presume, 
gone  that  length.  If,  however,  the  assured  be  interrogated 
when  he  makes  the  application,  then  he  must  give  true  ans- 
wers on  all  matters  connected  with  the  hazard  of  the  policy. 

In  this  case,  we  must  presume  that  the  agents  of  appel- 
lees were  as  fully  apprised  of  the  unsettled  condition  of  the 
country  in  the  vicinity  of  West  Point,  Mississippi,  as  were 
the  applicants.  As  intelligent  men,  they  must  have  been 
fully  aware  of  the  fact,  that  northern  men,  at  that  time,  were 
obnoxious  to  the  people  of  that  locality.  That  was  a  matter 
they  must  have  known  as  well  as  appellants. 

It  is  likewise  urged,  that  the  disclosures  were  not  full  as  to 
the  situation  of  the  cotton,  or  the  manner  it  was  guarded. 
Keith,  so  far  as  is  disclosed  by  the  evidence,  did  give  a  full 
statement  of  the  place  where  it  was  stored,  and  its  exposure 
to  fire  from  passing  engines.  It  is  true,  he  did  not  inform  the 
insurance  agents  that  the  guards  smoked  pipes,  and  had  fire  in 
the  immediate  vicinity  for  the  purpose  of  warming  them- 
selves. Bat  at  the  season  of  the  year  at  which  this  transaction 
occurred,  it  being  in  the  winter,  all  persons  know  that  fire  would 
be  necessary  to  the  guard,  and  that  it  must  be  kept  within, 
or  near  to  the  building,  to  be  of  use  to  the  guard.  And  no 
questions  were  asked  in  reference  to  the  fire,  nor  as  to  whether 
any  of  the  guard  smoked.  The  probabilities  are,  that  it  did 
not  occur  to  either  of  them  that  the  cotton  might  be  thus 
exposed,  and  it  is  not  probable  that  Keith  could  have  answered, 
had  the  questions  been  propounded  to  him  by  the  agents. 
We  can  see  no  evidence  of  fraud  or  bad  faith  in  failing, 
unasked,  to  disclose  the  facts  of  which  complaint  is  now  made. 

It  is  urged  that  inasmuch  as  the  cotton  was  seized  under 
the  order  of  a  government  officer,  appellants  can  not  recover. 
None  of  the  grounds  of  the  seizure  appear  in  the  record,  unless 
we  might  infer  that  it  was  procured  to  be  done  by  a  person 
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whose  cotton  had  been  seized,  on  information  furnished  by 
Taylor,as  a  matter  of  retaliation.  "We  are  entirely  uninformed 
whether  the  seizure  was  warranted  by  the  facts,  and  we  are 
not  at  liberty  to  infer,  in  the  absence  of  proof,  that  there  were 
legal  grounds  for  the  action  of  the  officer.  The  seizure  did 
not,  and  could  not,  of  itself,  divest  appellants  of  their  title  to 
the  cotton.  There  was,  so  far  as  we  are  advised,  no  trial  or  con- 
demnation, nor  is  there  any  proof  that  appellants  had  done 
any  act  authorizing  a  seizure.  We  are  therefore  constrained  to 
hold  that  the  mere  seizure,  unaccompanied  with  the  evidence 
of  its  condemnation,  or  proof  of  an  act  of  forfeiture,  could 
not  divest  appellants'  title  or  bar  a  recovery.  If  it  has  been 
held  that  a  seizure  by  government  produced  such  a  result, 
it  could  only  be  where  it  appeared  that  the  owner  had  done 
some  act  which  forfeited  the  property,  which  had  been  fol- 
lowed by  a  seizure  by  the  government.  Beyond  that,  we 
could  not  assent  to  go,  in  the  application  of  the  rule.  In  this 
case  the  evidence  does  not  show  that  fact. 

That  the  property  was  seized,  and  was  subsequently  guarded 
by  government  troops,  was  one  of  the  perils  incident  to  the 
military  occupation  of  the  country  where  the  cotton  was 
stored.  The  condition  of  the  country  must  have  been  known 
and  considered  in  fixing  the  premium,  which  was  at  the  high- 
est rate  they  charged.  Nor  does  it  appear  that  there  was  more 
hazard  to  the  cotton  from  the  military  guard,  than  would  have 
been  incurred  by  a  guard  of  citizens.  That  the  military 
authorities  would  be  as  careful  as  citizens,  we  may  reasonably 
suppose.  The  guard  were  under  military  discipline  and  were 
accountable  to  that  authority,  and  it  may  be  inferred  that  they 
would  feel  as  much  or  more  responsibility  for  their  conduct 
than  would  citizens  of  the  place  with  whom  appellees  contend 
Taylor  was  unpopular.  From  a  careful  examination  of  the 
entire  record,  and  mature  consideration  of  appellees'  argu- 
ment previously  filed,  together  with  their  petition  for  a  rehear- 
ing, we  are  unable  to  perceive  that  the  decree  heretofore  ren- 
dered is  in  any  respect  erroneous. 

Rehearing  denied. 
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ABANDONMENT. 

Vendor  and  purchaser. 

Abandonment  of  premises  by  purchaser  from  one  claiming  under  color 
of  title — right  of  the  vendor  to  recover  possession.  See  LIMITATIONS, 
25. 

ACCEPTOR. 
Executor — acceptance  of  draft  of  distributee. 

Binds  the  executor  individually — not  the  estate.    See  ADMINISTRA- 
TION OF  ESTATES,  7. 
Factor's  lien. 

Where  he  has  accepted  tlie  draft  of  a  person  having  property  in  the 
hands  of  the  factor.    See  LIEN,  1. 

ACCOUNT,  ACTION  OF. 

As  between  tenants  in  common. 

Is  the  proper  remedy.    See  TENANTS  IN  COMMON,  1. 
Jurisdiction  of  justices  of  the  peace. 

In  this  action.    See  JURISDICTION,  5. 


ACTIONS. 

Right  of  action — when  it  accrues. 

1.  Upon  a  penal  bond  given  by  one  partner  to  pay  the  debts  of  the  firm. 
See  PLEADING,  10. 

Form  of  action. 

2.  When  it  can  not  be  questioned.  Where  the  defendant  in  an  action 
of  assumpsit,  himself  asked  an  instruction  to  the  jury,  which  was 
given,  and  which,  when  considered  in  the  light  of  the  evidence  in  the 
case,  amounted  to  an  admission  of  his  liability,  it  was  held,  the  jury 
finding  in  strict  accordance  with  such  instruction,  no  question  as  to  the 

I       form  of  the  action  could  be  raised.     Parker  v.  Tiffany,  286. 
Debt  secured  by  mortgage. 
3.     A  creditor  by  note  and  mortgage  may  obtain  a  judgment  on  the 
note,  and  subject  property  other  than  that  embraced  in  the  mortgage, 
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ACTIONS.     Continued. 
For  an  illegal  arrest  and  imprisonment. 

4.  Where  a  party  has  been  fraudulently  enticed  within  the  State,  for 
the  purpose  of  arresting  him  on  civil  process.  See  JURISDICTION,  1, 
2,  3,  4. 

Action  on  penal  bond. 

5.  Of  assigning  successive  breaches.    See  PLEADING,  9, 10. 

AS  BETWEEN  TENANTS  IN  COMMON. 

6.  What  action  will  lie.    See  TENANTS  IN  COMMON,  1. 

Against  several  tort  feasors. 

7.  They  may  be  sued  severally.    See  PARTIES,  3 

Injuries  from  defective  sidewalks. 

8.  Direct  liability  of  cities  and  individuals,  and  of  the  remedy  of  the 
city  over  against  tlie  individual  who  occasioned  the  injury.  See  HIGH- 
WAYS, 4. 

ADJOURNMENT  OF  TRUSTEES'  SALES. 
Of  the  notice  required.    See  NOTICE,  2. 

ADMINISTRATION  OF  ESTATES. 
Surviving  partner— as  administrator. 

1.  'A  surviving  partner  should  never  be  appointed  administrator  on 
the  estate  of  his  deceased  partner,  because,  as  such  survivor,  he 
becomes  accountable  to  the  estate,  and  could  not  well  account  to 
himself  as  its  representative.    Reward  v.  Slagle  el  al.  Admrs.  336. 

Delay  in  presenting  claims. 

2.  To  be  considered.  A  claim  against  an  estate,  bearing  such  marks 
as  induced  a  suspicion  as  to  its  fairness,  was  not  presented  until  some 
three  years  after  the  death  of  the  intestate.  This  delay  in  presenting 
the  claim  was  regarded  as  so  important  a  circumstance  for  the  consid- 
eration of  the  jury  in  determining  whether  the  claim  ought  to  be  paid, 
that  a  modification  by  the  court  below  of  an  instruction  asked  on 
behalf  of  the  estate,  which  would  be  likely  to  exclude  the  considera- 
tion by  the  jury  of  that  circumstance,  was  held  to  be  ground  for  rever- 
sal of  the  judgment  allowing  the  claim.  0'  Connor,  Admx.  v.  0'  Connor ', 
316. 

Remedy  of  heirs. 

3.  As  respects  a  settlement  of  the  estate.  "Where  the  heirs  of  an  estate 
are  dissatisfied  with  the  settlement  of  the  same,  an  appeal  from  the 
order  of  the  county  court,  approving  the  settlement  and  discharging 
the  administrators,  is  not  the  proper  remedy.  They  should  proceed 
by  bill  in  chancery.    Reward  v.  Slagle  et  al.  Admrs.  336. 
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ADMINISTRATION  OF  ESTATES.     Continued. 
Claims  in  favor  of  administrator. 

4.  WJien  properly  allowed.  If  an  estate  is  not  fully  settled,  and  the 
administrator  has  exhausted  the  personal  assets  in  the  payment  of 
other  debts  than  his  own,  he  may  prove  a  claim  due  to  himself  per- 
sonally, from  the  estate,  preparatory  to  obtaining  an  order  to  sell  the 
real  estate.  If  he  chooses  to  postpone  the  payment  of  his  own  claim, 
and  the  assets  are  exhausted,  he  is  not  prohibited  from  making  appli- 
cation for  an  order  to  sell  the  real  estate,  and  thus  convert  it  into 
assets.    Johnson  v.  Gillett,  358. 

Paying  debts  pro  rata  or  in  full. 

5.  Regularly,  perhaps,  if  there  are  not  sufficient  personal  assets  to 
pay  all  the  debts  owing  by  an  estate,  without  resorting  to  the  real 
estate,  the  administrator  should  pay  the  debts  pro  rata  out  of  the  per- 
sonalty, his  own  debt,  if  he  have  one  against  the  estate,  included ;  but 
if  he  pays  all  of  the  debts,  except  his  own,  in  full,  and  thereby  exhausts 
the  personal  assets,  the  result  would  be  the  same,  and  he  may  still 
prove  his  own  claim,  and  have  an  order  to  sell  real  estate  to  pay  it. 
Ibid.  358. 

Where  one  only,  of  several  executors,  qualifies. 

6.  Of  his  powers.  Where  a  will  confers  power  upon  two  executors 
to  lease  lands,  and  one  of  them  fails  to  qualify,  and  the  other  does 
qualify,  the  power  vests  in  the  latter  to  execute  the  lease.  Wisdom  el 
al.  v.  Becker,  Admx.  342. 

Executor — acceptance  of  draft  of  distributee. 

7.  Where  an  executor  accepts  a  draft  drawn  upon  him  by  a  distribu- 
tee of  the  estate,  even  though  the  acceptor  has  money  in  his  hands,  in 
his  fiduciary  capacity,  belonging  to  the  drawer,  the  estate  will  not  be 
bound  by  the  acceptance,  but  only  the  executor  individually.    Ibid.  342. 

When  distribution  can  be  enforced. 

8.  Payment  of  the  distributive  shares  of  heirs  in  an  estate  can  not 
be  enforced  until  there  has  been  an  order  for  the  purpose  made  by  the 
probate  court,  and  the  distributee  has  executed  a.  bond  to  refund  the 
money,  if  necessary,  to  pay  debts  owing  by  the  estate.     Ibid.  342. 

Jurisdiction  in  chancery. 

9.  In  behalf  of  a  creditor  of  an  estate.  A  creditor  of  an  estate  presented 
his  claim  to  the  probate  court,  at  the  term  appointed  by  the  executor  for 
that  purpose,  and  a  portion  of  it  was  allowed.  The  creditor  thereupon 
appealed  to  the  circuit  court,  when  the  matter  was  improperly  referred 
to  arbitration,  and  a  judgment  was  entered  on  the  award  for  the  full 
amount  of  the  claim.  The  distributees  of  the  estate  filed  their  bill  in 
chancery  to  vacate  that  judgment,  which  was  done,  except  to  the  amount 
allowed  in  the  probate  court.  After  a  time,  the  assignee  of  the  judg- 
ment filed  his  bill  in  chancery,  asking  to  have  that  decree  annulled, 
and  for  an  account  from  the  personal  representative  of  the  estate,  of  the 
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ADMINISTRATION  OF  ESTATES. 

Jurisdiction  in  chancery.  Continued. 
personal  assets,  and  in  default  of  any,  that  he  be  decreed  to  sell  the 
realty  to  pay  the  debt.  The  estate  had  not  been  settled,  and  soon  after 
the  allowance  of  the  claim  in  the  probate  court,  all  the  papers  and 
records  of  that  court  were  destroyed  by  fire :  Held,  that  this  bill  of  the 
creditor  should  be  entertained ;  under  the  circumstances  of  the  loss  of 
the  records  and  papers  by  fire,  he  had  a  right  to  ask  an  account  from 
the  personal  representative,  and  a  discovery  of  assets,  and  a  decree  for 
a  sale  of  realty  in  default  of  other  assets.     Clark  et  al.  v.  Hogle,  et  al.  427. 

Time  within  which  realty  may  be  sold  to  pay  debts. 

10.  A  little  more  than  eight  years  had  elapsed,  after  the  decree  men- 
tioned, before  the  creditor  filed  his  bill,  but  it  was  held,  such  delay  ought 
not  to  bar  the  relief  sought,  under  the  circumstances,  as  he  had  no  means 
of  showing  the  condition  of  the  estate  after  the  destruction  of  the 
probate  office,  and  the  estate  still  remained  unsettled.     Ibid.  427. 

Parties — who  may  file  such  a  bill.  # 

11.  One  creditor  alone  may  file  such  a  bill.    Ibid.  427. 

Arbitration  by  executor  or  administrator. 

Of  their  power  in  that  respect.    See  ARBITRATION,  1. 
Form  of  judgment  in  county  court. 

In  adjudicating  a  claim  against  an  estate.    See  JUDGMENTS,  2. 

ADMISSIONS.    See  EVIDENCE,  17. 

AGENCY. 

Agent  as  a  purchaser. 

1.  An  agent  employed  to  sell  land,  can  not  himself  become  the  pur- 
chaser.    Kerfoot  et  al.  v.  Hyman,  512. 

Agent  can  not  speculate.  " 

2.  Out  of  the  subject  of  his  agency.  Where  an  agent  is  authorized  to 
sell  land  at  a  fixed  price,  and  sells  it  for  a  greater  price,  he  must 
account  to  his  principal  for  the  excess.    Ibid.  512. 

3.  So,  where  an  agent,  who  was  authorized  to  sell  a  tract  of  land 
at  a  given  price,  sold  a  portion  of  it  for  a  larger  sum,  and  placed  the 
legal  title  to  the  residue  in  a  third  person  for  his  benefit,  a  court  of 
chancery  decreed,  properly,  that  the  agent  should  account  to  his  prin- 
cipal for  the  excess  received  for  the  portion  sold,  and  that  the  legal 
title  to  the  residue  of  the  land  not  sold,  should  be  released  to  him. 
Ibid.  512. 

Ratification  by  the  principal. 

4.  Where  an  agent  was  empowered,  originally,  to  make  a  contract 
for  the  conveyance  of  lands  of  the  principal,  upon  certain  conditions, 
and,  in  making  the  contract,  the  agent  added  other  conditions  favorable 
to  his  principal,  not  mentioned  in  his  original  authority,  and  which 
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AGENCY.    Ratification  by  the  principal.     Continued. 

were  afterwards,  and  before  the  conveyance  of  the  lands,  approved 
by  the  principal,  who  directed  the  agent  to  convey  according  to  the 
conditions  so  expressed :  Held,  that  such  action  of  the  principal  was  a 
ratification  of  the  act  of  the  agent,  in  respect  to  such  new  conditions, 
and  their  binding  effect  upon  the  other  party  to  the  contract  could  not 
be  questioned  for  the  want  of  authority  in  the  agent  to  insert  them. 
Board  of  Supervisors  of  Henry  Co.  v.  Winnebago  Swamp  Drain.  Co.  et 
al.  455. 
Denying  agents'  authority. 

5.  Estoppel.  And  the  party  to  whom  the  lands  were  to  be  conveyed 
under  such  agreement,  having  acceded  to  the  new  conditions  by  enter- 
ing into  the  agreement  containing  them,  and  accepting  the  deed  in 
pursuance  thereof,  would  be  estopped  to  deny  the  authority  of  the 
agent  in  respect  thereto.  Ibid.  455. 
Of  insurance  agents. 

How  far  insurance  companies  bound  by  the  acts  and  knowledge  of  tJieir 
See  INSURANCE,  1  to  5. 


ALIMONY.    See  DIVORCE  AND  ALIMONY,  2. 

ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE, 

1,  3  to  7. 

APPEALS. 
Appeals  to  circuit  courts. 

From  action  of  county  courts,  in  respect  to  settlement  of  estates — not  the 
proper  remedy  of  heirs.    See  ADMINISTRATION  OF  ESTATES,  3. 

APPEARANCE. 

AS  TO  SEVERAL  DEFENDANTS,  GENERALLY. 

1.  In  actions  where  there  are  several  defendants,  an  appearance  by 
an  attorney  for  the  defendants,  generally,  must  be  construed  as  an 
appearance  for  all.    Kenyon  v.  Shreck  et  al.  382. 

Appearance  by  attorney. 

2.  Denial  of  attorney's  authority — when  allowable  and  when  not.  See 
ATTORNEY  AT  LAW,  3,  4. 

ARBITRATION. 
Arbitration  by  an  executor  or  administrator. 

1.  Of  their  power  in  reference  thereto.  An  executor  or  administrator 
has  no  power  to  submit  a  claim  against  an  estate  to  arbitration  so  as  to 
bind  the  estate,  and  if  he  undertakes  to  do  so,  a  judgment  rendered  on 
the  award  will  be  void.     Clark  et  al.  v.  Hogle  et  al.  427. 


538  INDEX. 


ARBITRATION.     Continued. 
Effect  of  void  submission. 

2.  Upon  a  prior  valid  judgment.  But  where  such  submission  was 
upon  an  appeal  to  a  circuit  court  from  a  judgment  in  a  probate  court, 
allowing  a  claim  against  the  estate,  the  void  judgment  entered  upon 
the  award  in  the  circuit  court  will  not  affect  in  any  manner,  or  invali- 
date the  judgment  appealed  from.  '  Clark  et  al.  v.  Hogle  et  al.  427. 

ARREST. 

Of  an  illegal  arrest. 

Where  a  party  is  enticed  within  the  jurisdiction  of  the  court  by  fraud. 
See  JURISDICTION,  1  to  4. 

ARREST  OF  JUDGMENT. 

What  objections  can  be  heard. 

1.  Upon  a  motion  in  arrest  of  judgment,  objections  going  to  the 
substance,  only,  can  be  heard.  Nelson  et  ux.  v.  Borchenius,  236.  See 
SLANDER,  1. 

ASSAULT  AND  BATTERY. 
What  constitutes. 

1.  And  herein  of  the  laic  of  self-defense.  It  is  not-  essential  to  the  right 
to  maintain  an  action  for  an  assault  and  battery,  that  the  plaintjff  should 
have  been  guilty  of  no  provocation.  It  is  immaterial  what  language  he 
may  have  used  toward  the  defendant,  so  far  as  the  right  to  maintain  an 
action  is  concerned.     Ogden  v.  Clay  comb,  365. 

2.  And  even  if  the  plaintiff  went  beyond  words  and  committed 
a  technical  assault,  the  acts  of  the  defendant  must  still  be  limited  to  a 
reasonable  self-defense.    Ibid.  365.  - 

3.  So,  if  it  appear,  in  such  an  action,  that  the  plaintiff  advanced 
upon  the  defendant  in  a  threatening  manner,  for  the  purpose  of  fight- 
ing, and  a  fight  followed,  no  more  violence  can  be  used  by  the  party 
attacked  than  a  reasonable  man  would,  under  the  circumstances,  regard 
necessary  for  his  defense.  If  he  strikes  a  blow  not  necessary  to  his 
defense,  or  after  all  clanger  is  past,  or  by  way  of  revenge,  he  is  guilty  of 
an  assault  and  battery,  for  which  an  action  will  lie.  He  will  not  be 
justified  in  exceeding  the  just  bounds  of  self-defense,  even  though  he 
desist  as  soon  as  the  attacking  party  asks  him  to  do  so.    Ibid.  365. 

ASSIGNMENT. 
Liability  of  assignor. 

1.  Insolvency  of  malcer.  Where  the  assignee  of  a  promissory  note 
for  $1000,  sought  to  recover  against  the  assignor,  on  the  ground  that  the 
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ASSIGNMENT.    Liability  op  assignor.     Continued. 

maker  was  insolvent  at  the  maturity  of  the  note,  and  a  suit  against 
him  would  have  been  unavailing,  the  evidence  showed  the  maker  to 
have  been  the  owner  of  a  fine  library,  which  filled  two  large  book  cases, 
worth  from  $150  to  $200  each,  and  furniture  of  the  value  of  from 
$2500  to  $3000 :  Held,  the  assignor  was  not  liable,  although  the  maker 
of  the  note  may  have  been  heavily  in  debt.    Shufeldt  v.  SutpJien,  255. 

Assignee  after  maturity. 

2.  The  assignee  of  a  promissory  note,  after  maturity,  takes  it  sub- 
ject to  all  the  equities  then  existing  between  the  original  parties.  Lock 
v.  Fulford,  166. 

Assignee  of  a  mortgage  debt. 

3.  With  notice  of  a  prior  sale  by  the  mortgagor — of  his  relations  to  tJie 
grantee  of  the  mortgagor.    See  MORTGAGES,  14. 

ASSIGNMENT  OF  ERRORS. 
By  whom.    See  PRACTICE  IN  THE  SUPREME  COURT,  1,  2. 

ASSUMPSIT. 

When  it  will  lie. 

1.  For  value  of  property  bailed.  While  the  general  rule  may  be,  that 
assumpsit  will  not  lie  for  the  value  of  property  which  has  been  bailed, 
unless  it  has  been  sold  and  converted  into  money,  or  money's  worth,  yet 
where  the  bailee  fails  to  return  the  property,  and  agrees  to  pay  for  it, 
the  bailment  is  converted  into  a  sale,  and  assumpsit  will  lie  as  in  case 
of  any  other  sale  of  goods.    Parker  v.  Tiffany,  286. 

By  one  tenant  in  common  against  another. 

2.  Assumpsit  will  not  lie.    See  TENANTS  IN  COMMON,  1. 

ATTACHMENT. 
When  it  will  lie. 

1.  In  respect  to  property  mortgaged.  Should  a  mortgagor  and  mort- 
gagee of  chattels  collude  to  make  use  of  the  mortgage  for  the  purpose, 
by  an  unfair  sale,  of  hindering,  delaying  and  defrauding  creditors  of 
the  former,  by  preventing  anything  being  saved  at  the  sale  after  pay- 
ment of  the  mortgage,  it  might  be  plausibly  argued,  that  the  property 
would  be  liable  to  attachment  under  the  amendatory  attachment  act  of 
1865.    Lafin  et  al.  v.  The  Central  Publishing  House  et  al.  432. 

2.  But  a  fraud  in  the  sale  under  the  mortgage,  merely,  by  the  mort- 
gagee uponu  the  mortgagor,  would  not,  of  itself,  bring  the  case  within 
the  statute,  and  enable  creditors  to  attach.    Ibid.  432. 

3.  Or,  if  the  mortgagee  should  sell  the  property  en  masse,  and  for 
less  than  its  value,  whatever  might  be  the  right  of  the  mortgagor  to 
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ATTACHMENT.    When  it  will  lie.     Continued. 

avoid  the  sale,  that  fact  would  not,  of  itself,  authorize  an  attachment 
by  creditors.    Laflin  et  al.  v.  TJis  Central  Publishing  House  et  al.  432. 

4.  It  would  be  difficult  to  imagine  a  case  where  a  creditor  would 
have  a  right  to  attach  the  mortgaged  property,  under  the  statute,  in 
absence  of  a  corrupt  intent  to  defraud  creditors,  by  collusion  between 
the  mortgagor  and  mortgagee.    Ibid.  432. 

Attaching  creditor. 

5.  Of  his  remedy  against  another  creditor  of  the  same  debtor,  who  has 
obtained  payment  out  of  the  property  attached.    See  CREDITORS,  1. 

ATTACHMENT  OF  BOATS  AND  VESSELS. 
Under  act  of  1857. 

1.  Whether  confined  to  boats  navigating  rivers.  The  act  of  1857,  giv- 
ing a  summary  remedy  in  certain  cases  against  steamboats,  and  other 
water  craft,  is  not  confined  in  its  operation  to  that  class  of  vessels  navi- 
gating the  rivers  within  or  bordering  upon  this  State,  but  embraces 
those  employed  upon  any  of  our  navigable  waters,  whether  lake  or 
river.    Schooner  "  Norway  "  v.  Jensen,  373. 

2.  For  what  cause  the  statutory  remedy  may  be  invoked.  This  act 
gives  the  remedy  against  the  craft  or  vessel,  by  seizure,  &c,  "for  inju- 
ries done  to  persons  by  such  craft,"  the  bearing  and  spirit  of  which 
provision  is,  as  inanimate  things  have  no  will  to  direct  them,  but  must 

i        be  controlled  by  intellect,  that  the  vessel  or  craft  assumes  the  person- 
alty of  the  owner,  who  is  liable  for  an  injury  done  by  it.    Ibid.  373. 

3.  So,  where  a  sailor  on  board  a  vessel  was  injured  by  reason  of  the 
negligence  of  the  owner  to  provide  ropes  in  a  sound  and  safe  condi- 
tion, with  which  to  cat  the  anchor,  this  was  held  to  be  within  that 
clause  of  the  statute  giving  the  remedy  "  for  injuries  done  to  persons 
by  such  craft,"  and  it  is  sufficient,  in  such  case,  to  allege  that  the  injury 
was  the  result  of  the  negligence  of  the  owners.    Ibid.  373. 

ATTORNEY  AT  LAW. 
Attorney  and  client. 

1.  When  the  relation  exists.  A  party  who  had  obtained  a  divorce 
from  his  wife,  entered  into  a  written  agreement,  creating  a  lien  upon 
his  property,  to  secure  the  payment  of  money  to  the  wife,  as  a  settle- 
ment between  them.  The  attorney  who  prepared  the  written  contract, 
did  so  at  the  request  of  the  former  husband,  and  though,  at  the  same 
time,  he  was  acting,  in  respect  to  the  subject  matter  of  the  agreement, 
as  the  attorney  of  the  divorced  wife,  yet  his  relations  to  her  did  not 
prohibit  him  from  preparing  the  contract  at  the  instance  of  the  other 
party,  for  which  the  latter  could  be  compelled  to  pay  him.  Cooper  & 
Moss  v.  Hamilton,  119. 
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ATTORNEY  AT  LAW.     Continued. 
Mode  of  retaining  counsel. 

2.  It  is  not  essential  to  the  right  of  recovery  by  an  attorney  against 
his  client  for  professional  services,  that  there  should  be  shown  an  express 
request,  but  if  the  services  were  rendered  under  such  circumstances  as 
will  reasonably  imply  that  they  were  performed  with  the  assent  and 
upon  the  request  of  such  party,  a  recovery  therefor  may  be  had.  Cooper 
&  Moss  v.  Hamilton,  119. 

Denial  of  his  authority. 

3.  To  enter  an  appearance.  "Whatever  the  true  rule  may  be  in  regard 
to  the  question,  to  what  extent,  for  what  purposes,  and  under  what 
circumstances,  a  party  for  whom  an  appearance  to  a  suit  has  been 
entered,  can  deny  the  authority  of  the  attorney  and  ask  relief  from 
the  court,  the  claim  to  do  so  is  viewed  with  great  disfavor  by  courts 
whenever  innocent  third  parties  have  acquired  rights  under  the  judg- 
ment or  decree.    Kenyon  v.  Shreck  et  al.  382. 

4.  To  let  a  party  in  to  redeem.  In  this  case,  a  party  became  the  pur- 
chaser of  a  tract  of  land  under  an  execution  sale,  subject  to  a  mortgage. 
Fourteen  months  and  a  half  after  the  purchase,  a  bill  was  filed  to  fore- 
close the  mortgage.  The  purchaser  was  made  one  of  the  parties  defend- 
ant to  the  bill,  but  was  not  served  with  process.  The  appearance, 
however,  of  the  defendants,  was  entered,  generally.  A  decree  of  fore- 
closure was  pronounced  and  the  property  was  sold,  the  mortgagee 
becoming  the  purchaser.  The  purchaser  under  the  execution  took  no 
steps  to  redeem,  or  set  aside  the  decree,  not  even  procuring  a  sheriff's 
deed  on  his  certificate  of  purchase,  though  the  evidence  showed  he 
was  aware  of  the  foreclosure,  but  some  six  years  afterward,  sold  his 
certificate  of  purchase  to  the  complainant,  who  obtained  a  sheriff's  deed 
and  filed  his  bill  for  redemption.  The  land,  in  the  meantime,was  con- 
stantly occupied  under  the  foreclosure  title,  and  several  times  changed 
hands,  and,  at  the  time  of  the  purchase  of  the  certificate  by  the  com- 
plainant, was  occupied  by  the  defendant :  Held,  for  the  purpose  of 
allowing  a  redemption  under  such  circumstances,  evidence  could  not 
be  received  impeaching  the  authority  of  the  attorneys  in  entering  the 
appearance  of  the  purchaser  under  the  execution,  in  the  foreclosure 
suit ;  that  it  was  the  duty  of  such  purchaser,  if  he  wished  to  redeem,  to 
have  come  forward  within  a  reasonable  time,  and  asked  the  decree  of 
foreclosure  to  be  opened  as  to  him,  and  that  the  complainant's  equities 
were  no  stronger  than  those  of  the  execution  purchaser  would  be  if 
he  were  complainant,  being  chargeable  with  notice  of  all  the  facts  with 
which  such  purchaser  would  be  chargeable.    Ibid.  382. 

Of  an  attorney's  lien. 

For  Ms  fees.    See  LIEN,  2. 

Privileged  communications. 

As  between  attorney  and  client.    See  EVIDENCE,  23. 

Of  an  attorney  as  a  purchaser.    See  PURCHASERS,  2. 
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-BAGGAGE. 

Baggage  of  passengers  on  railroads. 

1.  Ticket  includes  baggage.  The  price  paid  for  a  passenger  ticket 
upon  a  railroad  includes  the  carrying  of  his  baggage,  and  the  recogni- 
tion by  the  road  over  which  the  passenger  is  entitled  to  travel,  of  the 
validity  of  the  ticket,  is  an  admission  that  the  check  given  for  the  bag- 
gage is  equally  binding.  Chicago  &  Rock  Island  Railroad  Co.  v. 
Fahey,  81. 

2.  Where  the  line  of  transit  is  over  the  roads  of  different  companies — 
.     liability  of  each  for  loss  of  baggage.    "Where  a  passenger  ticket  entitles 

the  holder  to  travel  over  different  lines  of  road  to  his  place  of  destina- 
tion,  and  to  which  his  baggage  is  checked,  all  of  them  recognizing  the 
validity  of  the  ticket  when  presented  by  the  passenger,  each  company 
to  whose  possession  the  baggage  may  come  will  be  liable  to  the  owner 
for  its  loss  while  in  the  possession  of  such  company.    Ibid.  81. 

3.  Of  whom  tickets  may  be  purchased.  Where  a  passenger  seeks  to 
hold  one  of  several  roads  in  his  line  of  transit,  liable  for  the  loss  of  his 
baggage,  the  recognition  of  his  ticket  purchased  at  the  beginning  of 
his  trip,  by  the  conductor  of  such  road,  is,  in  effect,  an  admission  that 
it  was  issued  by  some  person  having  competent  authority  to  bind  the 
company,  and  in  such  case  it  is  immaterial  whether  the  ticket  was 
issued  by  a  special  agent  of  the  company  sought  to  be  held  liable,  or 
or  by  the  ticket  agent  of  some  other  company.     Ibid.  81. 

4.  Liability  of  railroads  as  warehousemen  for  baggage  of  passengers. 
When  a  passenger  upon  a  railroad  purchases  his  ticket  and  checks  his 
baggage  to  the  place  of  his  destination,  and  such  baggage  arrived  at  its 
destination,  and  is  not,  from  any  cause,  delivered  to  such  passenger,  or 
to  his  agent,  it  was  held,  that  it  was  the  duty  of  the  company  to  deposit 
such  baggage  in  their  baggage  room,  in  which  event  their  responsibility 
becomes  that  of  warehousemen,  and  they  must  respond  in  damages  for 
any  neglect  in  that  capacity.  Chicago,  Rock  Island  &  Pacific  Railroad 
Co.  v.  Fairclough,  106. 

5.  It  is  not  necessary  that  such  place  of  deposit  should  be  absolutely 
fire-proof,  or  burglar  proof,  but  such  a  place  as  a  man  of  ordinary  pru- 
dence would  use  for  the  storage  of  his  own  goods.    Ibid.  106. 

BILLS  OF  EXCEPTIONS.      See  EXCEPTIONS  AND  BILLS  OF 
EXCEPTIONS,  2,  3,  4. 

BILL  OF  LADING. 
Construction  thereof. 

As  a  " through  freight  contract.'1''    See  RAILROADS,  1. 
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BOUNDARIES  OF  ILLINOIS. 
Embracing  a  part  of  lake  Michigan. 

By  the  act  of  congress  prescribing  the  boundaries  of  this  State,  and 
by  the  constitution  of  the  State  conformable  thereto,  so  much  of  Lake 
Michigan  as  is  included  by  lines,  one  running  north  from  the  point  where 
our  eastern  boundary  strikes  the  southern  bend  of  the  lake  to  a  point  in 
the  middle  of  the  lake,  in  north  latitude  42  degrees  30  minutes,  and  thence 
west  along  that  parallel,  is  within  the  limits  of  this  State.  Schooner  "Nor- 
way "  v.  Jensen^  378. 

BURDEN  OF  PROOF.    See  EVIDENCE,  14,  15,  16. 

CARRIERS. 

Op  overcharge  of  freight. 

1.  Of  the  respective  rights  and  duties  of  a  shipper  and  common  carrier. 
Where  the  owner  of  a  carriage  shipped  the  same  by  a  common  carrier, 
the  amount  to  be  charged  for  the  transportation  being  first  agreed  upon, 
and,  upon  the  carriage  reaching  its  destination,  was  demanded  by  the 
owner,  he  offering  to  pay  the  charges  as  agreed,  but  the  agent  of  the  car- 
rier refused  to  deliver  it  except  upon  the  payment  of  a  larger  amount : 
Held,  this  was  a  conversion  of  the  property  by  the  carrier,  and  the  owner 
could  maintain  trover  therefor.  The  latter  discharged  his  duty  by 
making  a  demand  for  the  carriage  immediately  on  its  arrival,  and  offer- 
ing to  pay  the  freight  agreed  upon.  Northern  Trans.  Co.  of  Ohio  v. 
Sellick,  249. 

2.  The  carriage,  while  in  the  possession  of  the  carrier,  and  after  the 
refusal  to  deliver  it  to  the  owner,  was  destroj^ed  by  fire,  and  it  was  held 
that  the  owner  did  not  waive  the  effect  of  such  refusal  by  agreeing  at 
the  time  to  communicate  with  the  agent  with  whom  the  contract  was 
made,  at  the  place  of  shipment,  in  respect  to  the  amount  of  freight 
agreed  to  be  paid.  If  there  was  an  overcharge  for  freight,  it  was  as 
much  the  duty  of  the  agent  of  the  carrier  to  make  an  effort  to  have  it 
corrected,  as  it  was  that  of  the  owner.     Ibid.  249. 

3.  Nor  was  the  owner  under  any  obligation  to  pay  the  overcharge  of 
freight,  upon  the  verbal  promise  of  the  warehouseman  to  refund  all 
over  a  proper  charge.  He  was  not  required  to  put  his  money  in  such 
jeopardy.    Ibid.  249. 

Delivery  of  freight  beyond  their  lines. 

Liability  in  respect  thereto — construction  of  bill  of  lading.     See  RAIL- 
ROADS, 1. 
Carriers  of  passengers. 

Liability  for  their  baggage.    See  BAGG-AGE,  1,  2,  3. 
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CHANCERY. 
Statute  of  limitations. 

1.  How  availed  of.  The  bar  of  the  statute  of  limitations  may  be 
availed  of,  in  chancery,  by  demurrer,  where  it  appears  from  the  face  of 
the  bill.  Board  of  Supervisors  of  Henry  Co.  v.  Winnebago  Swamp 
Drain.  Co.  et  al.  454. 

2.  To  avoid  the  statute  of  limitations.  In  order  to  prevent  the  statute 
of  limitations  being  availed  of  on  a  demurrer  to  a  bill  in  chancery,  if 
there  be  grounds  which  take  the  case  out  of  the  statute,  they  should  be 
stated  in  the  bill.    Ibid.  299. 

Allegation  op  fraud. 

3.  When  sufficient.  In  a  bill  filed  by  the  board  of  supervisors  of  a 
county  against  a  drainage  company,  to  recover  the  proceeds  of  drafts 
which  had  come  to  the  State  from  the  general  government,  for  swamp 
and  overflowed  lands  sold  by  the  latter  after  their  selection,  and  which 
had  been  obtained  from  the  State  by  the  defendants,  it  was  alleged  that 
the  secretary  of  the  drainage  company  obtained  the  drafts  from  the 
State  by  some  fraudulent  pretense,  the  character  of  such  pretense  being 
unknown  to  the  complainants,  and  that  the  secretary  converted  the 
drafts  into  money,  and  paid  it  over  to  the  company :  Held,  upon  demur- 
rer to  the  bill,  that,  although  all  the  circumstances  attending  the  fraud 
were  not  stated,  yet  the  allegation  was  as  full  as  it  could  be  made,  and 
this  was  admitted  by  the  demurrer,  and  was  deemed  sufficient.  Ibid. 
299. 

4.  Allegation  as  to  time  when  the  fraud  was  discovered.  The  bill 
alleged  that  a  knowledge  of  the  facts  connected  with  the  receipt  of  the 
drafts  by  the  secretary  of  the  company,  and  their  conversion  and  appli- 
cation, did  not  come  to  the  complainants  until  within  two  years  before 
the  filing  of  the  bill,  and  this  was  regarded  a  sufficient  allegation  on 
that  subject,  without  an  allegation  of  facts  and  circumstances  tending 
to  explain  the  reason  why  the  information  did  not  reach  them  at  an" 
earlier  period.     Ibid.  299. 

Creditor's  bill. 

5.  What  constitutes,  and  wlien  it  may  be  maintained.  A  creditor's 
bill,  strictly,  is  a  bill  by  which  a  creditor  seeks  to  satisfy  his  debt  out  of 
some  equitable  estate  of  the  defendant,  which  is  not  liable  to  a  levy 
and  sale  under  an  execution  at  law.    Newman  et  al.  v.  Willetts,  98. 

6.  To  maintain  such  a  bill,  the  creditor  must  have  exhausted  his 
remedy  at  law,  by  obtaining  judgment  and  getting  an  execution 
returned  nulla  bona,  this  being  necessary  to  give  the  court  jurisdiction, 
for  otherwise  it  would  not  appear  but  that  the  party  has  a  complete 
remedy  at  law.  *    Ibid.  98. 

*See,  also,  McNab  v.  Heald  et  al.  41  111.  326 ;  Heacock  et  al.  v.  Durand,  42  it).  230  ; 
McConnel  v.  Dickson  et  al.  43  ib.  100  ;  Horner  v.  Zimmerman  et  al.  45  lb.  14,  But  there 
is  an  exception  to  the  rule  that  an  execution  must  issue  before  a  creditor's  bill  will 
be  entertained,  in  the  case  of  proceedings  against  an  insolvent  estate.  See  Steere 
et  al.  v.  Hoagland  et  al.  39  ib.  264. 


INDEX.  54.5 


CHANCERY.    Creditor's  bill.     Continued. 

7.  And  herein,  of  a  Ml  to  set  aside  a  fraudulent  conveyance.  But 
there  is  another  sort  of  creditor's  bill,  very  nearly  allied  to  the  former, 
by  means  of  which  a  party  seeks  to  remove  a  fraudulent  conveyance  out 
of  the  way  of  his  execution.  This  he  may  file  so  soon  as  he  obtains 
his  judgment,  and  is  not  required  to  show  that  he  could  not  obtain  sat- 
isfaction out  of  other  property  of  the  defendant.  Newman  et  al  v 
Willetls,  98. 

^  8.  But  a  naked  bill  to  set  aside  a  fraudulent  deed,  which  seeks  no 
discovery  of  any  property,  chose  in  action,  or  other  thing  alleged  to 
belong  to  the  defendant,  and  which  ought  to  be  subjected  to  the  pay- 
ment of  his  judgment,  is  not  a  creditor's  bill  in  the  sense  in  which 
that  term  is  understood  and  accepted,  and  provision  for  which  is  made 
by  sections  thirty-six  and  thirty-seven  of  our  chancery  code.     Ibid.  98. 

9.  And  in  order  to  maintain  a  bill  to  set  aside  a  fraudulent  convey- 
ance, as  an  obstacle  in  the  way  of  collecting  the  complainant's  judg- 
ment, it  must  appear  the  judgment  was  an  existing  lien  on  the  property 
conveyed;  so  that  where  the  judgment  was  obtained  more  than  a  year 
before  the  filing  of  the  bill,  and  it  did  not  appear  that  an  execution  had 
issued  thereon  within  that  time,  the  bill  cannot  be  maintained.    Ibid.  98. 

Specific  performance. 

10.  WJiere  a  part  of  the  conditions  of  a  contract  remain  unperformed. 
Where  parties  enter  into  a  written  agreement  to  convey  by  deed,  one  to 
the  other,  certain  pieces  of  real  estate  for  and  in  consideration  of  the 
grantee's  execution  of  certain  promissory  notes,  and  of  certain  con- 
ditions to  be  by  him  afterwards  performed,  the  giving  of  the  deed 
and  the  execution  of  the  notes,  in  pursuance  of  the  agreement,  does 
not  destroy  or  render  invalid  the  remaining  portions  of  the  agree- 
ment, but  the  same  are  still  binding  and  may  be  enforced.  They  are  not 
like  conversations  which  precede  a  written  agreement,  and  are  sup- 
posed to  have  merged  in  the  same  or  been  abandoned.  Board  of  Super- 
visors of  Henry  Co.  v.  Winnebago  Swamp  Drain.  Co.  et  al.  454. 

Cloud  upon  title. 

11.  Who  may  ask  to  have  it  removed.  Where  a  party  shows  he  has 
no  title  to  land,  it  is  not  for  him  to  complain  that  there  is  a  cloud  upon 
it.    Hopkins  v.  Granger  et  al.  505. 

Master  in  chancery. 

12.  Of  the  necessity  of  an  order  of  reference.  It  is  not  essential  to  the 
authority  of  a  master  to  take  proofs  in  a  case,  that  there  should  be  a 
formal  order  of  reference  entered  of  record.  The  decree  of  the  court 
being  based  upon  the  master's  report,  and  confirming  the  same,  will 
be  regarded  as  record  evidence  that  the  reference  was  properly  made 
even  in  the  absence  of  a  formal  order  to  that  effect.  Hess  et  al  v  Voss 
et  al.  473. 

35 — 52nd  III. 


54:6  INDEX. 


CHANCERY.    Master  in  chancery.     Continued. 

13.  Whether  a  decree  was  rendered  before  the  master's  report  was  made. 
It  appeared  that  the  testimony  of  a  witness,  embraced  in  a  master's 
report,  was  represented  by  the  report  to  have  been  sworn  to  the  day 
after  the  hearing  of  the  cause.  The  record  failed  to  show  any  date  of 
the  filing  of  the  report,  nor  did  the  report  itself  bear  any  date.  But, 
upon  it  being  objected  that  the  report  had  not  been  made  when  it  was 
'  confirmed  by  the  decree,  it  was  held,  it  would  be  presumed  the  report 
was  made  before  the  court  took  action  upon  it.  Moreover,  the  decree 
referred  to  the  report  in  such  a  way  as  to  leave  no  other  inference  to  be 
drawn.  Hess  et  al.  v.  Voss  et  al.  473. 
Infant  defendants  in  chancery. 

14.  Whether  tlie  decree  must  give  them  a  day  in  court.  The  practice  in 
courts  of  chancery  does  not  require  that  a  day  in  court  shall  be  spe- 
cifically given  in  the  decree,  to  an  infant  defendant ;  and  it  is  not  error 
that  the  decree  fails  to  expressly  reserve  his  rights,  as  whether  or  not 
a  day  in  court  is  given  a  minor,  he  may  file  a  bill  to  impeach  a  decree 
procured  by  fraud,  or  for  error  appearing  on  its  face,  and  is  not  driven  to  a 
bill  of  review  or  a  rehearing.    Ibid.  473. 

Answer  in  chancery. 

15.  When  not  evidence.  An  answer  in  chancery  not  sworn  to,  or 
even  if  sworn  to,  the  oath  being  waived  by  the  bill,  is  not  evidence. 
Hopkins  v.  Granger  et  al.  504. 

Evidence  on  final  hearing. 

Affidavits  not  admissible.    See  EVIDENCE,  19. 
Rescission  of  contracts.    See  CONTRACTS,  5  to  8. 
Administration  of  estates. 

Jurisdiction  in  chancery.  See  ADMINISTRATION  OF  ESTATES,  9. 

Settlement  of  estates. 

Remedy  of  heirs  in  respect  thereto,  is  in  chancery.    See  ADMINIS- 
TRATION OF  ESTATES,  3. 
Mistake  in  an  insurance  policy. 

May  be  reformed  in  chancery.    See  INSURANCE,  23. 
In  relation  to  trusts. 

Of  the  control  and  management  thereof  in  chancery.    See  TRUSTS, 

3  to  8. 
Jurisdiction  in  chancery. 

In  partition.    See  PARTITION,  3. 
Guardian  ad  litem.    See  that  title. 

i 
CHATTEL  REAL. 
What  constitutes.    See  REAL  AND  PERSONAL  PROPERTY,  1. 
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CLOUD  UPON  TITLE.     See  CHANCERY,  1. 

COLOR  OF  TITLE.    See  LIMITATIONS,  12. 

COMITY. 
Contract  for  sale  of  a  negro  slave. 

Whetlier  enforcible  in  this  State.    See  CONFLICT  OF  LAWS,  1,  2. 

COMPOUNDING  A  CRIMINAL  OFFENSE. 
What  constitutes.    See  CRIMINAL  LAW,  1,  2. 

CONFESSION  OF  JUDGMENT. 
Redemption  by  judgment  creditor. 

Confession  of  judgment  to  enable  a  creditor  to  redeem  from  a  prior  exe- 
cution sale— not  fraudulent.    See  REDEMPTION,  1. 

CONFLICT  OF  LAWS. 
Contract  for  sale  of  a  negro  slave. 

1.  When  the  lex  loci  contractus  governs.  Where  an  instrument  exe- 
cuted in  the  State  of  Kentucky,  prior  to  the  abolition  of  slavery  in  that 
State,  for  the  purchase  price  of  a  negro  slave  sold  there,  was  sued  upon 
in  this  State :  Held,  that  the  contract  being  valid  and  enforcible  in  the 
State  where  it  was  made,  will  be  enforced  in  our  courts,  under  the 
law  of  comity,  notwithstanding  such  a  contract  could  not  have  origi- 
nated, here,  by  reason  of  slavery  being  prohibited  in  this  State.  Round- 
tree  v.  Baker,  241. 

2.  Effect  of  the  abolition  of  slavery  after  tiie  contract  was  made.  The 
abolition  of  slavery  in  Kentucky,  after  the  making  of  the  contract,  did 
not  affect  its  validity  or  impair  the  consideration  upon  which  it  was 
based.    Ibid.  241. 

Of  wills  executed  and  proved  in  other  States. 

When  admissible  in  evidence  in  this  State.     See  WILLS,  4,  5. 

CONSIDERATION. 

Whether  sufficient. 

1.  To  support  a  quit  claim  deed  from  a  mortgagor  to  a  purchaser  under 
the  mortgage.  At  a  sale  of  mortgaged  premises,  under  a  power  in  the 
mortgage,  a  third  person,  a  stranger  to  the  mortgage,  became  the  pur- 
chaser. The  mortgagor  and  the  purchaser,  both  being  uncertain  as  to 
their  rights  in  the  premises,  owing  to  some  alleged  illegality  in  the 
sale,  and  to  settle  any  question  in  respect  thereto,  entered  into  an 
arrangement  by  which  the  mortgagor  executed  a  quit-claim  deed  to  the 
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CONSIDERATION.    Whether  sufficient.     Continued. 

purchaser,  for  a  nominal  consideration,  and  received  in  return  a  writ- 
ten instrument,  giving  him  the  option  to  re-purchase,  within  a  given 
time,  at  a  price  stated :  Held,  that  the  consideration  of  the  quit-claim 
deed  was  the  contract,  which  gave  to  the  mortgagor  a  certain  right  of 
purchase  on  fair  terms,  in  place  of  an  uncertain  right  of  redemption, 
depending  upon  the  validity  or  invalidity  of  the  sale  under  the  mort- 
gage.   Banstead  v.  Otis  et  al.  30. 

Mutuality. 

2.  Sufficiency  thereof.  Where  a  county  conveys  its  swamp  and  over- 
flowed lands,  for  a  certain  sum  of  money  agreed  to  be  paid  by  the 
grantee,  and  upon  the  condition  that  he  shall  drain  and  reclaim  the 
lands  conveyed,  there  is  such  mutuality  of  consideration,  that  the 
county  may  enforce  the  performance  of  the  condition  respecting  the 
drainage  of  the  lands.  Board  of  Supervisors  of  Henry  Co.  v.  Winne- 
bago Swamp  Drain.  Co.  et  al.  456. 

Want  of  consideration. 

3.  Where  a  party  gave  to  a  constable  his  written  obligation  to  pay 
a  sum  of  money,  the  sole  consideration  for  which  was  the  forbearance 
on  the  part  of  the  officer  from  levying  a  writ  of  attachment  on  the 
property  of  a  third  person,  and  the  evidence  showed  there  was  no 
intention  on  the  part  of  the  officer  to  make  the  levy,  the  property 
being  exempt  from  execution :  Held,  the  contract  was  void  for  want 
of  consideration.    Hennessey  v.  Hill,  281. 

OF  A  FURTHER  CONSIDERATION. 

4.  Whether  necessary.  Where  a  sale  of  land  has  been  made  under 
a  judgment,  and  a  certificate  of  purchase  issued  to  the  plaintiff  therein, 
who  afterwards  assigns  the  judgment  to  a  third  person  for  a  valuable 
consideration,  upon  an  assignment  of  the  certificate  of  purchase  to  the 
assignee  of  the  judgment,  subsequent  to  the  assignment  of  the  judg- 
ment, and  to  carry  out  the  original  intention  of  the  parties,  no  further 
consideration  is  necessary  to  support  the  transaction.  Mansfield,  Admr. 
v.  Hoagland,  320. 

Whether  consideration  must  be  proven. 

5.  An  instrument  was  made  as  follows :  "  Value  received  in  seven- 
thirty  United  States  bonds,  to  the  amount  of  twenty-four  hundred  dol- 
lars, with  interest  coupons  due,"  etc.,  following  with  a  promise  to  pay 
their  value  in  other  bonds :  Held,  in  a  suit  upon  the  instrument,  it  was 
not  necessary  to  prove  the  consideration,  as  it  states  upon  its  face  what 
the  consideration  was.  Nor  does  it  matter  that  the  consideration  was 
bonds  and  not  money.     Childs  v.  Fischer,  205. 

Averment  of  consideration. 

What  sufficient.    See  PLEADING,  3. 
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CONSTITUTIONAL  LAW. 
Questioning  tax  title — by  whom. 

Of  the  revenue  law  of  1845,  requiring  a  person  to  pay  all  taxes  due  and 
assessed  upon  lands  before  lie  can  question  a  tax  title  thereto.  See  TAXES 
AND  TAX  TITLES,  4. 

CONTEMPT. 
What  constitutes. 

1.  While  a  justice  of  the  peace  was  hearing  a  motion  for  a  continu- 
ance of  a  cause  pending  before  him,  an  attorney  in  the  cause,  in  resist- 
ing the  motion,  addressed  to  the  justice  this  language :  "You  can  fine 
and  be  damned."  The  attorney  was  held  to  have  been  guilty  of  con- 
tempt in  open  court,  for  which  the  justice  should  punish  him.  Rill  v. 
Crandall,  70. 

Warrant  for  contempt. 

2.  To  whom  it  shall  be  addressed,  when  issued  by  a  justice  of  the  peace 
See  PROCESS,  2. 

CONTRACTS. 
Who  shall  prepare  them. 

1.  A  party  residing  in  this  State,  having  obtained  a  divorce  from  his 
wife  in  Indiana,  proposed  a  settlement  with  her  in  order  to  prevent  her 
attacking  the  divorce.  An  agreement  was  entered  into,  in  writing,  the 
effect  of  which  was  to  create  a  lien  on  the  real  estate  of  the  former  hus- 
band, to  secure  the  payment  of  money  to  the  wife :  Held,  that  in  the 
absence  of  any  understanding  on  the  subject,  the  contract  should  be 
prepared  at  the  expense  of  the  party  whose  lands  were  to  become 
encumbered  by  it.     Cooper  &  Moss  v.  Hamilton,  119. 

Must  be  mutually  binding. 

2.  An  article  of  agreement,  purporting  to  be  made  between  two 
parties,  imposing  mutual  obligations  upon  them,  showing  upon  its  face 
it  was  to  be  executed  by  both  parties  before  it  would  be  binding  on 
either,  but  only  executed  by  one  of  them,  can  not  be  given  as  evidence 
to  the  jury  for  any  purpose,  not  even  against  the  party  executing  it. 
Waggeman  v.  Bracken,  468. 

3.  Such  a  paper  could  have  no  other  effect  than  that  of  a  mere 
memorandum,  which  could  be  used  by  the  witness  to  refresh  his 
memory.    Ibid.  468. 

Evidence  op  a  special  contract. 

4.  Where  a  party  makes  a  proposition  to  another  in  regard  to  build- 
ing a  house  for  the  latter,  the  mere  fact  that  the  former  commences  the 
work  with  the  assent  of  the  latter,  is  not  conclusive  evidence  of  a  spe- 
cial contract  in  respect  thereto.  The  work  may  have  been  commenced 
under  a  quantum  meruit.    Ibid.  468. 
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CONTRACTS.     Continued. 
Rescission  op  contracts. 

5.  Placing  tlie  parties  in  statu  quo.  Where  parties  have  exchanged 
lands,  and  one  of  them  seeks  to  rescind  the  contract,  on  the  ground  of 
fraud,  he  must  restore,  or  offer  to  restore,  to  the  other  party  the  pro- 
perty received,  before  he  can  properly  demand  a  return  of  that  which 

•    he  gave  in  exchange.     Underwood  v.  West,  397. 

6.  And  so,  where  the  party  seeking  to  rescind,  has  retained  the 
possession  of  a  portion  of  the  lands  received  by  him  in  the  exchange, 
he  will  not  be  permitted  to  rescind  without  accounting  for  the  rents 
and  profits.    Ibid.  397. 

7.  And  herein  of  a  purchaser  buying  in  an  outstanding  title.  A 
party  who  has  exchanged  lands  with  another,  and  agreed  to  pay  off  a 
mortgage  to  a  third  person,  upon  the  lands  he  was  to  receive,  and  is 
seeking  a  rescission  in  a  court  of  equity,  upon  the  ground  of  fraud,  he 
can  not  avoid  the  rule  that  he  must  restore  to  the  other  party  that 
which  he  received  from  him,  by  permitting  a  foreclosure  of  such  mort- 
gage, and  buying  in  the  title  under  the  foreclosure,  for  his  own  benefit. 
Whatever  might  have  been  his  right  to  purchase  in  the  outstanding 
title  under  the  foreclosure,  had  he  restored  the  property  to  the  other 
party,  he  could  not  do  so  while  in  under  his  purchase,  and  still  recover 
back  the  property  he  gave  for  it.    Ibid.  397. 

8.  Herein  of  giving  compensation  instead  of  rescinding — rights  of  pur- 
chasers pendente  lite.  In  this  case,  the  bill  filed  for  a  rescission  was 
dismissed  upon  a  hearing,  and  the  complainant  appealed.  He  had  not 
restored  the  lands  he  had  received  in  the  exchange,  but  continued  in 
the  possession  and  use  of  them.  Pending  the  appeal  a  third  person 
purchased  from  the  defendant  one  of  the  tracts  conveyed  to  him  by 
the  complainant,  for  a  valuable  consideration.  The  original  decree  of 
dismissal  was  reversed  on  the  appeal,  and  upon  a  second  hearing  below 
the  defendant  brought  into  court  the  amount  paid  by  the  complainant 
to  secure  the  title  to  a  portion  of  the  property  he  was  to  receive  in  the 
exchange,  but  which  the  defendant  did  not  own,  and  in  reference  to  the 
title  to  which  the  latter  had  made  fraudulent  representations,  for  which 
the  rescission  was  sought :  Held,  the  court  properly  refused  to  decree 
a  rescission  of  the  contract,  but  requiring  the  complainant  to  receive 
the  money  tendered,  as  a  settlement  of  all  the  equities  between  the  par- 
ties. While  the  purchaser  pendente  lite  could  not  claim  protection  as 
such,  yet  his  position  gave  force  to  the  fact  that  the  complainant  had 
not  offered  to  place  the  defendant  in  statu  quo,  and  equity  favors  com- 
pensation, when  the  law  permits  it  to  be  made.    Ibid.  397. 

Contracts  construed. 

9.  Construction  of  a  contract  payable  in  negotiable  securities.  An 
instrument  was  given  as  follows:  "Value  received,  in  seven-thirty 
United  States  bonds,  to  the  amount  of  $2400,  with  interest  coupons  due 
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CONTRACTS.     Contracts  construed.     Continued. 

the  15th  of  February  next,  and  the  bonds  due  or  convertible  into  five- 
twenty  bonds  on  the  15th  of  August  next,  we  jointly  and  severally 
promise  to  pay  Frederick  J.  Fischer  or  order  $2400  in  United  States 
bonds,  or  the  equal  value  of  the  above  described  bonds  at  maturity,  with 
the  interest  accrued  on  the  same  to  this  date.  To  be  paid  in  five-twenty 
or  ten-forty  bonds,  or  money,  at  the  election  of  said  Fischer,  one  year 
from  date,  with  interest  at  the  rate  of  ten  per  cent  per  annum."  Under 
this  contract,  Fischer  should  make  his  election  within  the  year,  if  he 
desired  to  receive  five-twenty  or  ten-forty  bonds, — he  could  not  elect 
after  the  note  matured.  Failing  to  make  such  election,  the  maker 
could  elect  whether  he  would  pay  in  United  States  bonds,  and  the 
amount  to  be  paid,  in  that  event,  would  be  the  value  of  $2400,  of  seven- 
thirty  bonds,  with  the  premium,  and  all  interest  which  had  accrued  on 
them  at  the  date  of  the  contract,  with  ten  per  cent  interest.  Ghilds  v. 
Fischer,  205. 

10.  Bill  of  lading  construed,  as  being  a  "  through  freight  contract." 
See  RAILROADS,  1. 

11.  A  mortgage  construed,  as  to  giving  to  mortgagee  authority  to  buy  at 
his  own  sale.    See  MORTGAGES,  17,  18,  19. 

Of  joint  obligations. 

Of  an  individual  with  a  body  of  individuals.      See  JOINT  OBLIGA- 
TIONS, 1. 

Contract  for  sale  of  a  negro  slave. 

Whether  enforcible  in  this  State.     See  CONFLICT  OF  LAWS,   1,  2. 
Infants. 

Not  bound  by  their  contracts.    See  INFANTS,  1. 

Contract  for  sale  of  chattels.    See  SALES,  2  to  5. 
Duress. 

When  sufficient  to  avoid  a  contract.    See  DURESS,  1,  2. 
Abuse  of  process. 

Contract  made  by  means  thereof  void.     See  PROCESS,  3. 
Compounding  a  criminal  offense.    See  CRIMINAL  LAW,  1,  2. 

CONVERSION.    See  TROVER,  1,  2. 


CONVEYANCES. 
What  will  pass  by  a  deed  for  land. 

A  conveyance  of  swamp  lands  by  a  county  to  a  third  party,  will  not 
pass  the  right  of  the  county  to  drafts  or  scrip  given  by  the  general 
government  to  the  State,  and  by  the  State  to  the  county,  for  swamp  and 
overflowed  lands  sold  by  the  general  government  after  they  had  been 
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CONVEYANCES.    What  will  pass  by  a  deed  for  land.     Continued. 
selected  under  the  act  of  congress  on  that  subject.    Board  of  Supervi- 
sors of  Henry  County  v.  Winnebago  Swamp  Brain.  Co.  et  al.  299. 
Description  op  land  in  a  deed.    See  DESCRIPTION,  1,  2. 

CORPORATIONS. 
Corporations  can  not  plead  usury. 

Under  interest  law  of  1853.     See  USURY,  2. 
Municipal  Corporations. 

Injury  from  defective  sidewalks  —  liability  of  cities  and  individuals. 
See  HIGHWAYS,  4. 

Vindictive  damages  not  recoverable  against  municipal  corporations.    See 
MEASURE  OF  DAMAGES,  7. 

COSTS. 
In  suit  to  set  aside  fraudulent  sale. 

What  costs  should  be  allowed.    See  TRUSTS,  11. 

CREDITORS. 
Of  their  relations  with  each  other. 

1.  Effect  of  one  creditor  receiving  payment  out  of  property  which 
another  creditor  had  attached.  A  person  haying  property  of  another  in 
his  possession  as  a  factor,  accepted  a  draft  drawn  by  the  owner  of  the 
property  in  favor  of  one  of  his  creditors ;  the  draft  was  made  specifi- 
cally payable  out  of  the  property,  and  it  was  agreed  between  the  debtor 
and  his  creditor  that  the  factor  should  retain  the  custody  and  control  of 
the  property,  as  their  mutual  agent,  for  the  specific  purpose  of  paying 
the  draft.  The  debtor,  at  the  same  time  he  made  the  draft,  also  gave  to. 
the  creditor,  in  whose  favor  the  draft  was  drawn,  a  chattel  mortgage 
upon  the  property,  in  which  it  was  stipulated  that  the  property  should 
remain  in  the  custody  of  the  factor,  as  their  mutual  agent,  and  that  he 
should  sell  the  same,  and  after  discharging  certain  other  acceptances  of 
his  for  the  debtor,  should  pay  the  balance  to  the  mortgagee,  to  be 
applied  on  the  draft.  Power  was  given  the  mortgagee  to  take  posses- 
sion of  and  sell  the  property,  in  case  of  default.  The  mortgage  was  not 
recorded.  The  mortgagee,  however,  advertised  and  sold  the  property, 
buying  it  in  himself,  and  afterwards  sold  it  to  the  factor  for  the  amount 
of  his  acceptance,  which  he  paid.  It  was  held,  although  the  mortgage 
might  be  inoperative  as  such  as  against  third  persons,  by  reason  of  not 
being  recorded,  yet  it  was  an  agreement  valid  between  the  parties,  and 
the  transaction  might  be  regarded  as  a  voluntary  payment  of  the  draft 
by  the  acceptor,  for  which  he  was  liable,  and  which  he  was  authorized 
to  do  out  of  the  property,  by  virtue  of  his  lien,  and  there  could  be  no 
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CREDITORS.     Of  their  relations  with  each  other.     Continued. 
liability  in  respect  thereto  on  the  part  of  the  creditor  who  thus  obtained 
payment  of  his  draft,  to  another  creditor  of  the  same  debtor,  who  had 
levied  an  attachment  upon  the  property  after  the  mortgage  and  draft 
were  made,  but  before  the  sale.    Eaton  v.  Truesdail  et  al.  307. 

CREDITOR'S  BILL. 

Creditor  of  an  estate. 

Of  his    remedy  in   chancery.    See  ADMINISTRATION   OF  ES- 
TATES, 9. 
Creditor's  bill,  generally.    See  CHANCERY,  5  to  9. 

CRIMINAL  LAW. 
Compounding  a  criminal  offense. 

1.  What  constitutes.  An  attorney,  having  money  of  his  client  in  his 
hands,  and  refusing  to  pay  it  over,  the  client  sued  out  a  warrant  for  his 
arrest  on  the  charge  of  larceny  for  embezzlement,  which  was  shown 
the  attorney,  who  was  told  that  unless  he  paid  the  claim,  or  secured  it, 
the  prosecution  would  be  pushed  to  a  conclusion ;  the  attorney  there- 
upon gave  his  note  for  the  amount,  with  security :  Held,  in  an  action 
on  the  note,  that  it  would  not  be  regarded  as  having  been  given  to 
compound  a  criminal  offense,  inasmuch  as  the  statute  allows  the  injured 
party  to  receive  from  the  wrongdoer  that  which  belongs  to  him.  Ford 
et  al.  'v.  Grotty,  Admr.  313. 

2.  Nor  was  the  character  of  the  transaction,  so  far  as  respects  the 
validity  of  the  note,  affected  by  the  fact  that  it  would  not  have  been 
given  had  the  principal  maker  not  been  threatened  with  the  criminal 
prosecution.    Ibid.  313. 

Inhuman  treatment  of  a  child  by  a  parent. 

3.  Is  punishable.  While  the  law  gives  parents  a  large  discretion  in 
the  exercise  of  authority  over  their  children,  yet  this  authority  must 
be  exercised  within  the  bounds  of  reason  and  humanity ;  and  if  the 
parent  commits  wanton  and  needless  cruelty  upon  his  child,  the  law 
will  punish  him.    Fletcher  et  al.  v.  The  People,  395. 

4.  So,  upon  an  indictment  of  a  parent  for  false  imprisonment  of 
his  child,  a  blind  and  helpless  boy,  in  a  cold  and  damp  cellar,  without 
fire,  during  several  days  in  mid- winter,  he  giving  as  an  excuse  therefor, 
that  the  boy  was  covered  with  vermin,  it  was  lield  that  such  treatment 
of  a  child  by  his  parent  was  wanton,  inhuman  and  needless  cruelty, 
and  rendered  him  subject  to  indictment  and  punishment.    Ibid.  395. 

DAMAGES. 
Excessive  damages.    See  NEW  TRIALS,  1  to  7. 
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DAMAGES.     Continued. 
Exemplary  damages.    See  MEASUEE  OF  DAMAGES,  7,  8. 
Measure  of  damages.    See  that  title. 

DEDICATION. 
What  constitutes  a  dedication. 

1.  For  a  public  highway.  Where  the  owner  of  land  joined  in  a  peti- 
tion to  open  a  road,  which  was  to  run  in  part  through  his  land,  and 
such  owner,  as  one  of  the  commissioners  of  highways,  acted  upon  the 
petition,  and  granted  the  order  to  establish  the  road,  and  afterward 
executed  a  release  of  all  claim  to  damages,  under  seal,  and  for  a  valu- 
able consideration,  and  such  road  was  opened,  used  and  worked,  it 
was  held,  that  these  acts  amount  to  a  dedication  of  the  land  for  the 
purposes  of  this  easement,  and  estop  him,  and  all  persons  claiming 
under  him,  from  averring  anything  against  them.  TricTcey  v.  Schla- 
tter et  at.  78. 

2.  Nor  can  it  be  objected,  that  all  the  requirements  of  the  statute 
were  not  observed,  when  the  owner  himself  instituted  the  proceedings, 
and  every  act  done  was  with  his  knowledge  and  consent,  and  the  ques- 
tion of  the  want  of  power  can  not  arise.    Ibid.  78. 

DEEDS.    See  CONVEYANCES. 

DEFAULT. 
Judgment  upon  default. 

Setting  the  same  aside  at  a  subsequent  term.    See  JUDGMENTS,  4,5,6. 

DEFEASANCE. 
What  constitutes.    See  MORTGAGES,  1. 

DEMURRER.    See  PLEADING,  11, 12. 

DESCENTS. 
Widow  as  heir  of  her  husband. 

1.  Whether  a  widow  will  inherit  personal  property  from  Jier  husband, 
under  the  4Sth  section  of  the  statute  of  wills.  Where  a  will  leaves  the 
property  of  the  testator,  which  consisted  of  personalty  alone,  to  be 
distributed  to  his  heirs  at  law  according  to  the  statute  of  descents, 
thereby  leaving  his  estate  intestate,  and  the  testator  died,  leaving  a 
widow,  but  no  child  or  children,  or  descendants  of  a  child  or  children, 
the  widow  will  take  the  entire  estate,  as  the  heir  of  her  husband,  under 
the  46th  section  of  the  statute  of  wills.  Bawson  et  al.  v.  Bawson  el  al. 
Exrs.  62. 
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DESCENTS.    Widow  as  heir  of  her  husband.     Continued. 

2.  Effect  of  the  act  of  1847  upon  tJie  rights  of  tlie  widow  in  that 
The  act  of  February  11,  1847,  entitled,  "  An  act  to  amend  an  act  con- 
cerning wills,"  was  not  intended  to  abridge  the  rights  of  the  widow  as 
an  heir  under  the  statute  of  descents,  but  to  enlarge  her  dower  rights, 
and  did  not  operate  to  repeal  the  46th  section  of  the  statute  of  wills, 
which  prescribes  the  contingencies  upon  which  the  widow  may  become 
the  heir  of  her  husband.    Bawson  et  al.  v.  Bawson  et  al.  Exrs.  62. 

3.  Merely  because  there  may  be  an  inconsistency  between  the  act 
of  1847,  in  its  provisions  respecting  the  widow,  and  the  statute  of 
descents  of  1845,  will  not  authorize  the  construction  that  the  latter  was 
repealed  by  the  former  by  implication,  inasmuch  as  the  two  acts  are 
not  on  the  same  subject,  the  subject  of  the  act  of  1847  being  the 
widow's  dower,  while  that  of  the  act  of  1845  is  not  dower,  but  inherit- 
ance.   Ibid.  62. 

DESCRIPTION. 
Description  of  land  in  a  deed. 

1.  In  describing  lands  in  a  conveyance,  no  set  form  of  words  is 
required,  but  only  such  language  as  clearly  designates  the  lands  con- 
veyed.   Bowen  et  al.  v.  Prout,  354. 

2.  A  deed  described  the  lands  conveyed  as  follows :  "  The  following 
tracts  or  parcels  of  land,  all  of  which  lying  and  being  in  the  military 
tract  in  the  State  of  Illinois,  that  is  to  say,  the  northwest  i  section  27, 
11  S.  2  W."  following  with  the  numbers  of  several  other  tracts,  describ- 
ing them  thus :  "N.  E.  i  17,  15  N.  6  E."  without  the  use  of  the  word 
"section"  preceding  the  quarters.  The  description  of  the  tracts  suc- 
ceeding the  first  one  was  sufficient ;  the  word  "  section "  would  be 
understood,  as  though  it  were  expressed,  before  the  numerals  repre- 
senting all  the  other  quarters.    Ibid.  354. 

In  a  policy  of  insurance. 

Description  of  an  interest  in  a  trustee.    See  INSURANCE,  10. 

DIRECTORS  OF  RAILROADS. 
Of  their  compensation.    See  RAILROADS,  2 

DISCRETIONARY. 
What  matters  are  discretionary. 

1.  To  give  or  refuse  an  instruction  embodying  merely  abstract  princi- 
ples.   See  INSTRUCTIONS,  1. 

2.  Entering  return  on  process — discretionary.    See  PROCESS,  5. 
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DISMISSAL  OF  SUIT. 
What  amounts  to  a  dismissal. 

A  decree  for  alimony  will  operate  as  dismissal  of  another  suit  pend- 
ing, brought  by  a,  feme  covert,  under  the  act  of  1867,  for  separate  main- 
tenance. Harper  et  al.  v.  Booker,  370.  See  DIVORCE  AND  ALI- 
MONY, 1. 

DIVORCE  AND  ALIMONY. 

Suit  for  separate  maintenance. 

1.  Effect  of  a  subsequent  decree  for  alimony.  Where  a  married 
woman  has  commenced  a  suit  against  her  husband,  for  separate  main- 
tenance, under  the  act  of  1867,  and  pending  such  suit  obtains,  in  another 
suit,  a  decree  for  a  divorce,  and  for  alimony,  the  decree  for  alimony 
will  operate  as  a  dismissal  or  discontinuance  of  the  former  suit,  without 
any  formal  order  disposing  of  it.    Ibid.  370. 

Alimony. 

2.  Out  of  what  fund  alimony  may  be  decreed.  So,  where  the  wife, 
upon  commencing  her  suit  for  separate  maintenance,  caused  her  hus- 
band to  be  arrested  under  a  writ  of  ne  exeat,  and  to  give  bond,  and  cer- 
tain United  States  securities  belonging  to  the  husband  were  placed  in 
the  hands  of  the  surety  on  the  ne  exeat  bond  as  an  indemnity  therefor, 
and  to  secure  the  attorney's  fees  in  that  suit  and  a  suit  for  divorce 
also  then  pending,  it  was  proper  for  the  court,  in  decreeing  alimony  in 
the  latter  suit,  at  the  instance  of  the  wife,  to  direct  the  surety  on  the  ne 
exeat  bond  to  pay  over  to  her,  as  a  portion  of  her  alimony,  the  residue 
of  the  securities  held  by  him  as  an  indemnity,  after  deducting  the 
attorney's  fees  therefrom,  although  the  former  suit  was  not  formally 
disposed  of  by  any  order  therein,  because  the  surety  could  not  be  held 
liable  upon  his  bond  after  the  decree  for  alimony,  nor  could  any  fur- 
ther proceedings  be  had  in  the  suit  for  separate  maintenance.    Ibid.  370: 

DURESS. 
What  sufficient  to  avoid  a  contract. 

1.  Where  a  party  having  a  warrant  for  an  arrest,  threatens  to  exe- 
cute it  unless  the  person  against  whom  the  warrant  was  issued  enters 
into  a  certain  contract,  that  has  been  held  sufficient  duress  to  avoid  the 
contract.    Bane  et  al.  v.  Betrick,  20. 

2.  And  even  though  the  arrest  would  have  been  illegal,  because  the 
warrant  was  issued  by  a  justice  of  the  peace  in  one  State  for  an  offense 
committed  in  another  State,  yet  the  contract  being  executed  under  the 
threat  of  an  arrest  under  it,  if  the  threat  was  of  such  a  character  as  to 
terrify  a  man  of  ordinary  and  reasonable  firmness,  duress  would  be 
established  and  the  instrument  held  void.    Ibid.  20. 


INDEX.  557 


EASEMENTS. 

Surface  waters. 

Of  an  artificial  drain  as  an  easement  upon  adjacent  lands.  See  SUR- 
FACE WATERS,  5. 

EJECTMENT. 

Outstanding  title. 

1.  Effect  of  tlie  plaintiff  showing  an  outstanding  title,  upon  his  right  of 
recovery.  A  defendant  may  protect  his  possession,  in  an  action  of 
ejectment,  by  showing  an  outstanding  title.  And  so,  if  a  plaintiff  intro- 
duces proof  of  title  in  a  third  person,  with  which  he  fails  to  connect 
himself,  such  proof  will  be  fatal  to  a  recovery.      Ballance  v.  Flood,  49. 

ERROR. 
Error   will  not   always   reverse.      See   PRACTICE   IN   THE 
SUPREME  COURT,  3,  4. 

ESTOPPEL. 

Denial  of  agents'  authority. 

When  one  dealing  with  the  agent  is  estopped  therefrom.    See  AGENCY,  5 

EVIDENCE. 

Parol  evidence. 

1.  To  correct  a  mistake  in  recording  a  deed.  In  an  action  of  ejectment, 
a  party  offered  in  evidence  a  certified  copy  from  the  record  of  a  deed, 
which  appeared  to  have  been  signed  by  "  James  H.  Turrill,"  instead  of 
"  Samuel  H.  Turrill :"  Held,  it  was  competent  for  him  to  show  by  extrin- 
sic evidence,  that  the  deed  was  in  fact  executed  by  Samuel  H.,  and  that 
the  error  occurring  in  the  christian  name  in  the  copy,  was  the  mistake 
of  the  recorder  in  transcribing  the  original  upon  the  record.  Nixon  v. 
Cobleigh,  387. 

2.  Explaining  mistake  in  the  execution  of  a  deed.  And  had  the  origi- 
nal deed  itself  been  produced,  signed  as  this  purported  to  have  been,  it 
would  have  been  proper  to  show,  by  parol  evidence,  that  the  grantor 
executed  it  by  the  name  of  "  James,"  instead  of  "  Samuel,"  his  true 
name.    Ibid.  387. 

3.  To  explain  a  written  contract.  A  vendor  of  certain  lots  of  land 
signed  a  memorandum,  in  writing,  as  follows :  "  Chicago,  June  20th, 
1868,  received  of  James  Redican,  to  apply  on  the  purchase  of  lots  14 
and  15,  block  15 ;  12  and  13,  block  16,  bought  of  B.  F.  Fowler,  one 
hundred  dollars.  Price  of  four  lots,  $1170.33.  If  lots  are  not  in  loca- 
tion as  represented,  money  to  be  returned  to  J.  Redican  at  his  option." 
The  purchaser  went  into  possession  under  the  agreement,  and  made 
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EVIDENCE.    Parol  evidence.     Continued. 

valuable  improvements :  Held,  in  a  suit  by  the  vendee  to  enforce  the 
specific  performance  of  the  contract,  that  from  the  incompleteness  of 
the  memorandum  in  itself,  in  expressing  all  the  conditions  of  the  con- 
tract, and  the  location  of  the  lots,  it  was  evidently  the  intention  of  the 
parties  to  reserve  the  right  to  supply  its  deficiencies  by  parol  proof,  arid 
it  was,  therefore,  competent  for  the  vendee  to  show  by  parol  the  char- 
acter of  deed  to  be  made,  when  the  contract  was  to  be  executed,  and 
the  description  and  location  of  the  lots,  without  asking  a  reformation 
of  the  instrument.    Fowler  v.  Redican,  405. 

4.  Moreover,  as  the  partial  execution  of  the  contract  by  the  pur- 
chaser, through  his  possession  and  improvements,  and  payment  of  part 
of  the  purchase  money,  would  have  enabled  him  to  enforce  its  specific 
execution  had  it  rested  entirely  in  parol,  so,  this  instrument  not  pur- 
porting to  express  the  entire  agreement  of  the  parties,  could  be  made 
complete  by  parol  evidence  of  those  matters  which  were  omitted. 
Ibid.  405. 

5.  But  it  seems,  where  the  contract  on  its  face  appears  to  be  com- 
plete in  itself,  but  misdescribes  the  property  sold,  parol  evidence  would 
not  be  admissible  to  correct  such  misdescription,  except  in  a  proceed- 
ing in  equity  to  reform  the  instrument.    Ibid.  405. 

6.  Payment  of  taxes.  It  is  the  settled  rule  of  this  court,  that  pay- 
ment of  taxes  may  be  proved  by  parol,  and  receipts  therefor  may  be 
explained  or  contradicted.    Elston  et  al.  v.  Kennicott  et  al.  272. 

Secondary  evidence. 

7.  Certified  copy  of  deed — proper  foundation  for  the  same — under  the 
statute.  In  an  action  of  ejectment,  the  plaintiff  swore  "  that  he  did  not 
have  the  deed  in  his  possession ;  that  he  did  not  know  where  it  was  and 
had  not  made  search  for  it :"  Held,  that  this  proof  established  either, 
alternative  presented  under  the  statute — loss,  or  want  of  power  over 
the  instrument — and  was  sufficient,  as  a  foundation,  for  reading  in  evi- 
dence a  certified  copy  from  the  record.    Nixon  v.  Cobleigh,  387. 

8.  The  express  object  of  our  statute,  was  to  modify  the  strictness  of 
the  common  law  rule,  as  to  the  admission  of  certified  copies  of  lost  instru- 
ments ;  and  to  give  it  a  rigid  construction,  would  virtually  defeat  the 
design  of  the  legislature.    Ibid.  387. 

9.  Of  a  mistake  in  tlie  record.  And  when,  in  such  case,  a  party  offered 
in  evidence  a  certified  copy  of  a  deed,  which  appeared  to  have  been 
signed  by  "  James  H.  Turrill,"  instead  of  "  Samuel  H.  Turrill,"  it  was 
competent  for  him  to  show  by  extrinsic  evidence,  that  the  deed  was  in 
fact  executed  by  Samuel  H.  and  that  the  error  occurring  in  the  chris- 
tian name  in  the  copy,  was  the  mistake  of  the  recorder  in  transcribing 
the  original  upon  the  records.    Ibid.  387. 
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EVIDENCE.    Secondary  evidence.     Continued. 

10.  To  prove  contents  of  lost  deed.  The  right  of  a  party  to  prove  the 
contents  of  a  lost  deed,  can  not  be  questioned ;  and  had  the  original 
deed  been  produced,  signed  as  this  purported  to  have  been,  it  would  be 
proper  to  show  by  parol  evidence,  that  he  executed  it  by  the  name  of 
"  James"  instead  of  "  Samuel,"  his  true  name.      Nixon  v.  Cobleigh.  387. 

11.  Proof  of  contents  of  instrument  —  preliminary  proof  Proof  of 
the  fact  that  a  mortgagee  surrendered  to  the  mortgagor  the  mortgage 
given  to  secure  the  purchase  money  of  the  chattels  embraced  therein, 
under  an  agreement  that  the  property  should  be  returned,  after  proving 
that  such  a  mortgage  had  been  executed,  is  sufficient  to  let  in  parol  evi- 
dence of  the  contents  of  the  mortgage,  on  behalf  of  the  mortgagee,  in 
a  suit  between  him  and  a  third  person  concerning  the  title  to  the  mort- 
gaged property.    Ruls  v.  Kimball,  391. 

12.  By  whom  the  contents  may  be  proved.  When  secondary  evidence 
is  admissible  to  prove  the  contents  of  a  mortgage,  such  contents  may  be 
proven  by  any  one  who  can  swear  he  knew  them.  The  mortgagee  is 
quite  as  competent  as  the  mortgagor  for  that  purpose.    Ibid.  391. 

13.  And  it  is  sufficient  to  enable  a  witness  to  testify  to  the  contents 
of  an  instrument,  where  he  states  that  he  saw  it  signed,  had  it  in  his 
possession  more  than  a  year,  and  knew  its  contents,  without  stating 
that  he  had  read  it.    Ibid.  391. 

Burden  of  proof. 

14.  As  to  title  of  property — in  replevin.  In  an  action  of  replevin, 
under  a  plea  of  property  in  the  defendant,  or  a  third  person,  traversing 
the  plaintiff's  right,  the  burden  of  proof  as  to  the  title  to  the  property 
is  upon  the  plaintiff.     Chandler  v.  Lincoln,  74. 

15.  But  where  the  plea  is  property  in  the  defendant  or  a  third  person, 
without  a  traverse  of  the  plaintiff's  right,  it  leaves  the  burden  of  proof 
upon  the  defendant  to  establish  the  truth  of  his  plea.    Ibid.  74. 

16.  Wliere  a  garnishee  answers  that  the  note  he  owed  the  attachment 
debtor  had  been  sold — burden  of  proof  as  to  the  good  faith  of  the  transfer. 
See  GARNISHMENT,  2. 

Admissions  of  record. 

17.  Obviate  the  necessity  of  proof.  Whatever  is  admitted  on  the 
record  of  a  cause  need  not  be  proved ;  so  where  a  plea  admits  the  inter- 
est^ a  beneficial  plaintiff  in  the  subject  matter  of  the  suit,  such  inter- 
est need  not  be  proved,  in  the  event  it  becomes  necessary  that  the  fact 
should  appear.    Boynton  v.  Phelps  et  al.  210. 

Answer  in  chancery. 

18.  When  not  evidence.  An  answer  in  chancery  not  sworn  to,  or 
even  if  sworn  to,  the  oath  being  waived  in  the  bill,  is  not  evidence. 
Hopkins  v.  Granger  et  al.  504. 
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EVIDENCE.     Continued. 
Affidavits,  on  final  hearing  in  chancery. 

19.  In  suit  for  injunction.  Depositions  taken  on  a  motion  to  dissolve 
an  injunction  may,  under  the  14th  section  of  the  statute  entitled,  "  Ne 
exeat  and  injunctions,"  be  read  on  the  final  hearing  of  the  cause ;  but 
affidavits  taken  in  reference  to  such  motion,  can  not  be  read  on  the  final 
hearing.     Hopkins  v.  Granger  et  al.  504. 

Evidence  to  prove  a  partnership. 

20.  Of  its  competency.  The  declaration  of  a  purchaser  of  goods  to 
the  vendor,  that  some  other  person  not  present  is  jointly  interested  as 
a  partner  in  the  purchase,  is  no  evidence  whatever  against  such  person, 
to  establish  the  partnership.    Gardner  v.  Northwestern  Manufac.  Co.  367. 

21.  Nor  is  it  competent,  where  the  existence  of  the  partnership  is 
the  issue  on  trial,  for  the  court  to  decide  that  a  partnership  has  been 
proven  by  evidence  aliunde,  and  then  admit  the  statements  of  one  of 
the  alleged  partners  to  prove  the  partnership,  on  the  principle  that  the 
statements  of  one  partner  are  admissible  against  the  other  as  to  part- 
nership matters.    Ibid.  367. 

22.  Where  the  existence  of  the  partnership  is  not  the  issue  on  trial, 
however,  and  the  statements  are  not  offered  to  establish  a  partnership, 
but  relate  to  some  other  question,  it  may  undoubtedly  be  sometimes  the 
duty  of  the  court  to  decide,  in  the  first  instance,  whether  a  prima  facie 
partnership  has  been  proven,  and  if  it  has  been,  to  let  the  statements  go 
to  the  jury,  with  proper  explanations.    Ibid.  367. 

Privileged  communications. 

23.  As  between  attorney  and  client.  It  is  not  error  to  permit  an  attor- 
ney, as  a  witness,  to  answer  a  question,  the  object  of  which  was  merely 
to  ascertain  whether  the  relation  of  attorney  and  client  actually  existed, 
not  what  was  disclosed  to  him  in  that  relation.  Such  question  calls  for 
no  breach  of  professional  confidence.    Leindecker  et  al.  v.  Waldron,  283.  " 

Proof  of  execution  of  instrument. 

24.  When  necessary,  and  when  not.  When  an  instrument  is  offered 
in  evidence  under  the  common  counts  in  assumpsit,  our  statute  has  not 
dispensed  with  the  necessity  of  proving  its  execution ;  but  where  a 
declaration  contained  a  special  count  and  the  common  counts,  and  the 
instrument  was  not  admissible  under  the  former,  by  reason  of  a  vari- 
ance, and  was  offered  under  the  common  counts,  notice  having  been 
given  the  defendant  that  it  would  be  offered  under  all  of  the  counts 
and  no  other  claim  would  be  asserted  under  the  declaration,  it  was  held, 
such  notice  took  the  case  out  of  the  rule,  and  obviated  the  necessity  of 
proving  the  execution  of  the  instrument.     Childs  v.  Fischer  205. 

Of  unstamped  instruments. 

As  evidence  in  State  courts.     See  STAMP  ACT,  1. 

Of  wills  executed  and  proved  in  other  States. 

When  admissible  in  evidence  in  this  State.    See  WILLS,  4,  5. 
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EVIDENCE.     Continued. 
Sales  under  trust  deed — proof  of  notice. 

Obviated  by  recitals  in  conveyance  by  trustee.    See  SALES,  6. 
Evidence  in  actions  for  slander.    See  SLANDER,  3,  4. 
Evidence  under  the  common  counts.    See  PLEADING  AND  EVI- 
DENCE, 2. 
Sufficiency  of  evidence. 

As  to  the  payment  of  taxes.    See  LIMITATIONS,  18,  19,  20. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Exceptions. 

1.  When  necessary.  An  objection  to  the  ruling  of  the  court  below 
in  refusing  to  quash  a  writ  of  certiorari  sued  out  under  the  statute,  to 
remove  a  cause  from  a  county  court  to  the  circuit  court,  will  not  avail 
in  the  appellate  court,  on  error,  unless  exception  was  taken  to  the  decis- 
ion of  the  circuit  court  on  that  subject.    Johnson  v.  GiUett,  358. 

Bills  of  exceptions. 

2.  Necessity  thereof.  When  it  is  alleged,  on  error,  that  the  court 
below  made  remarks  to  counsel,  orally,  in  violation  of  the  statutory 
rule  that  instructions  to  the  jury  must  be  in  writing,  if  it  does  not 
appear  by  the  bill  of  exceptions  what  the  court  did  say,  it  will  be  pre- 
sumed the  oral  remarks  were  not  of  such  character  as  to  come  within 
the  rule.    Per  Mr.  Justice  Walker.     O'Hara  v.  King,  304. 

3.  Their  requisites.  Where  the  error  assigned  is,  that  the  verdict  is 
against  the  evidence,  but  the  bill  of  exceptions  in  the  case  does  not 
purport  to  embody  all  the  evidence,  this  court  will  not  regard  such 
assignment  of  error  as  properly  before  it.  Gallagher  et  al.  v.  Brandt 
et  al.  80 ;  Wilson  v.  McDowell,  405. 

4.  Within  what  time  they  should  be  signed.  While  it  is  for  the  judge 
trying  a  cause  to  determine,  in  the  first  instance,  whether  the  require- 
ments of  the  law  have  been  so  far  complied  with  as  to  make  it  his  duty 
to  sign  a  bill  of  exceptions,  yet  where  that  has  not  been  done,  the  bill 
should  not  be  signed.  In  this  case,  the  bill  was  signed  two  years  after 
the  trial  to  which  it  related,  and  from  the  memory  of  the  judge,  with- 
out minutes,  and  without  any  exceptions  having  been  taken  at  the  time. 
The  signing  of  the  bill  was  disapproved.    Dent  v.  Davison,  109. 

EXCESSIVE  DAMAGES.    See  NEW  TRIALS,  1  to  7. 

EXECUTORS.    See  ADMINISTRATION  OF  ESTATES,  6. 

FACTOR'S  LIEN.    See  LIEN. 

36— 52nd  III. 
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FISH  INSPECTION. 
City  ordinance  in  respect  thereto. 

Construction  thereof.    See  ORDINANCE,  1. 

FORCIBLE  ENTRY  AND  DETAINER. 
Against  whom  the  action  will  lie. 

1.  A  sub-tenant  is,  by  the  express  provision  of  the  statute,  liable  to 
this  action,  and  it  has  been  so  held  by  this  court.  Leindecker  et  al.  v. 
Waldron,  283. 

Who  subject  to  writ  of  retorno  habendo. 

2.  When  sub-tenant  can  not  be  dispossessed  under  a  judgment  against 
the  tenant.  Where  a  landlord  recovers  a  judgment  in  an  action  of  for- 
cible entry  and  detainer  against  his  tenant,  a  sub-tenant,  who  was  not 
a  party  to  such  judgment,  can  not  be  put  out  of  his  possession  under 
the  writ,  unless  he  entered  pendente  lite.    Ibid.  283. 

FORM  OF  ACTION. 
When  it  can  not  be  questioned.    See  ACTIONS,  2. 

FORMER  ADJUDICATION. 
Whether  a  bar  to  a  subsequent  suit. 

1.  A  party  who  received  an  injury,  by  reason  of  a  hatchway  in  the 
sidewalk  in  a  city  being  left  in  an  unsafe  condition,  sued  the  city  for 
damages,  and  the  city  recovered  judgment ;  but  this  was  held  to  be  no 
bar  to  a  subsequent  action  by  the  person  injured,  for  the  same  cause, 
against  the  individual  through  whose  negligence  the  accident  occurred. 
Severin  et  al.  v.  Eddy,  189. 

2.  Of  notice  by  the  city  to  the  negligent  parly.  Nor  would  the  fact 
that  the  person  whose  negligence  occasioned  the  injury  received  notice 
of  the  former  suit,  and  that  the  city  would  hold  him  liable  for  any  sum 
that  might  be  recovered,  operate  to  render  the  judgment  in  such  suit 
a  bar  to  the  subsequent  suit.    Ibid.  189. 

In  an  appellate  court. 

3.  How  far  conclusive.  Where  a  case  has  been  determined  in  an 
appellate  court,  and  remanded  for  further  proceedings,  upon  a  second 
appeal,  the  former  decision  will  be  deemed  conclusive  of  the  questions 
then  presented ;  but  if,  upon  the  new  trial  below,  further  and  material 
evidence  be  introduced,  a  new  case  is  presented,  so  as  to  require  the 
appellate  court  to  consider  the  additional  evidence  in  connection  with 
that  previously  before  the  court,  and  to  decide  the  case  upon  all  the 
evidence  thus  appearing  in  the  record.  Elston  et  al.  v.  Kennicott  et  al. 
272. 
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FORMER  DECISIONS. 
Insurance — omissions  by  agents. 

1.  Where  the  conditions  of  a  policy  of  insurance  required  the  interest 
of  the  assured  to  be  stated  therein,  if  it  was  less  than  an  absolute  own- 
ership of  the  premises,  the  company  can  not  avail  of  an  omission  of 
the  agent  to  state  such  lesser  estate,  if  he  knew  the  fact  in  respect 
thereto  at  the  time  he  wrote  the  policy.  The  case  of  Tlie  Illinois 
Mut.  Fire  Ins.  Co.  v.  Tlie  Marseilles  Manufg.  Co.  1  Gilm.  236,  is  not 
in  conflict  with  this  doctrine.     Commercial  Ins.  Co.  v.  Spankneble,  53. 

2.  Nor  is  it  essential,  as  was  said  in  1  Gilm.  236,  that  the  information 
should  be  contained  in  the  application,  as  the  case  of  Atlantic  Ins.  Co. 
v.  Wright,  22  111.  463,  holds  that,  if  the  facts  were  known  to  the  agent 
who  made  the  survey  and  filled  up  the  application,  and  they  were 
omitted  by  him,  the  insurer  could  not  avoid  paying  the  loss  for  that 
reason.    Ibid.  53. 

Payment  of  taxes  under  color  of  title. 

3.  By  whom,  so  as  to  he  availing  to  a  subsequent  purchaser.  The  case 
of  Fell  v.  Cessford,  26  111.  522,  is  not  in  conflict  with  Rale  v.  Cladfelder 
et  al.  91.    See  LIMITATIONS,  26,  27. 

Limitations. 

4.  Action  of  assumpsit  on  a  note  made  out  of  the  State.  The  language 
of  the  opinion  in  the  case  of  Campbell  v.  Harris,  30  111.  395,  is  too  broad, 
if  it  is  to  be  construed  as  meaning  that  no  promissory  note  given  out  of 
this  State,  and  maturing  prior  to  the  act  of  February,  1849,  and  since 
the  act  of  1827,  is  barred  by  any  act  of  limitation  in  force  in  this  State. 
Norton  v.  Colby,  198.    See  LIMITATIONS,  5,  6,  7. 

FRAUD. 
Allegation  of  fraud. 

Of  its  sufficiency.    See  CHANCERY,  3,  4. 
Obtaining  jurisdiction  of  the  person  by  fraud. 

Of  enticing  a  party  into  the  State  by  false  representations,  for  the  pur- 
pose of  arresting  him  upon  civil  process.    See  JURISDICTION,  1  to  4. 
Redemption  by  judgment  creditor 

Confession  of  judgment  for  the  purpose  of  enabling  judgment  creditor  to 
redeem— not  fraudulent.    See  REDEMPTION,  1. 
Release  obtained  by  fraud. 

Will  not  be  given  effect.    See  RELEASE,  2, 

FRAUDULENT  CONVEYANCES. 

May  cease  to  be  fraudulent. 

1.  Although  the  owner  of  goods  may  have  placed  them  in  the  hands 
of  a  third  person  with  the  purpose  of  hindering  and  delaying  the  credi- 
tors of  the  former,  the  owner  receiving  the  note  of  the  other  party  to 
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FRAUDULENT  CONVEYANCES. 

May  cease  to  be  fraudulent.  Continued. 
give  color  to  the  transaction  as  a  sale,  yet,  if  the  debtor  afterwards  pays 
his  debts,  the  transfer  would  cease  to  be  a  fraud  upon  creditors,  and  a 
surrender  of  the  note  to  the  maker  would  constitute  a  sufficient  conside- 
ration for  an  agreement  on  the  part  of  the  latter  to  hold  the  property 
as  bailee,  and  such  a  change  of  the  character  of  the  arrangement  would 
not,  under  such  circumstances,  be  deemed  fraudulent.  Parker  v.  Tif- 
fany, 286. 

Employment  of  vendor  by  vendee,  as  agent. 

2.  How  far  evidence  of  fraud.  Where  a  party  sells  out  his  business 
to  another,  while  it  is  not  a  fraud  per  se  for  the  vendor  to  be  employed 
by  the  vendee  as  a  clerk  to  carry  on  the  business,  it  is  a  circumstance 
creating  a  strong  presumption  of  fraud,  and  especially  so  when  the 
former  uses  and  controls  the  property  as  he  did  before  the  sale.  In 
such  a  case,  it  requires  clear  and  satisfactory  proof,  and  the  circum- 
stances surrounding  the  transaction  should  clearly  indicate  honesty  and 
good  faith,  to  rebut  the  presumption.    BotJtgeroer  et  at.  v.  Gough,  436. 

Of  the  remedy  to  set  it  aside.    See  CHANCERY,  7,  8,  9. 

GARNISHMENT. 
Whether  garnishee  liable. 

1.  Where  a  garnishee  in  an  attachment  suit  answered  that  he  had 
given  the  defendant  in  the  attachment  his  promissory  note,  had  last 
seen  it  in  his  possession  prior  to  the  service  of  the  garnishee  process, 
but  had  since  been  told  by  him  that  he  had  sold  it  before  the  service, 
and  the  note  had  since  been  presented  for  payment  by  another  party 
claiming  to  own  it,  it  was  held  prima  facie  that  he  would  not  be  liable 
as  garnishee.     Willielmi  v.  Hajfner,  222. 

Burden  of  proof. 

2.  In  such  case.  The  garnishee  in  such  case  could  not  be  required 
to  prove  the  validity  of  the  assignment  of  the  note,  or  to  swear  to  it, 
as  it  was  not  a  fact  wfthin  his  knowledge.  If  the  transfer  of  the  note 
was  not  in  good  faith,  it  would  devolve  upon  the  plaintiff  in  attach- 
ment to  show  that  fact  by  proper  proof.  Plaintiff  could  make  an  issue 
on  that  question  and  the  garnishee  could  notify  the  holder  of  the  note 
to  appear  and  defend  his  title.    Ibid.  222. 

GUARDIAN  AD  LITEM. 
How  TO  be  designated. 

1.  An  order  appointing  the  "clerk  of  the  court"  guardian  ad  litem, 
is  sufficient,  without  designating  him  by  his  name.      Hess  et  al.  v.  Voss 

et  al.  472. 
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GUARDIAN  AD  LITEM.     Continued. 
Who  may  prepare  his  answer. 

2.  In  a  chancery  proceeding  for  partition  of  lands,  where  there  are 
minor  defendants,  the  fact  that  the  answer  of  the  guardian  ad  litem,  the 
same  admitting  nothing  and  waiving  nothing,  but  leaving  complainants 
to  prove  their  bill,  was  drafted  by  complainants'  solicitor,  can  be  of  no 
avail  in  a  proceeding  to  reverse  the  decree  granting  the  partition. 
Hess  et  al.  v.  Voss  et  al.  472. 

HEIRS. 
Of  a  prior  unrecorded  deed  from  the  ancestor. 

1.  Its  effect  on  the  title  of  the  heirs.  An  heir  cannot  hold  land  as  an 
inheritance  from  his  ancestor,  as  against  a  prior  unrecorded  deed  of  the 
latter,  because  the  heir  takes  as  a  volunteer.    Bowen  et  al.  v.  Prout,  354. 

2.  Of  a  subsequent  purchaser  from  the  heir.  But  a  subsequent  pur- 
chaser, for  a  valuable  consideration,  from  the  heir,  without  notice  of  a 
prior  unrecorded  deed  from  the  ancestor,  will  be  protected  in  his  title 
as  against  such  prior  conveyance.    Ibid.  354. 

3.  Of  one  of  several  heirs  as  such  purchaser.  And  one  of  several  heirs, 
in  purchasing  from  his  co-heirs,  without  notice  of  the  prior  unrecorded 
conveyance  of  their  ancestor,  will  be  equally  protected  in  the  title  to 
the  portion  he  so  purchases.    Ibid.  354. 

Settlement  of  estates. 

Remedy  of  the  lieirs  in  respect  thereto.  See  ADMINISTRATION  OF 
ESTATES,  3. 

HIGHWAYS. 
What  constitutes. 

1.  So  as  to  impose  upon  the  public  authorities  the  duty  to  keep  tJiem  in 
repair.  The  third  section  of  article  17,  of  the  township  organization 
law  of  1861,  which  requires  the  commissioners  of  highways  "  to  cause 
such  roads,  used  as  highways,  as  have  been  laid  out  but  not  sufficiently 
described,  and  such  as  have  been  used  for  twenty  years,  but  not  recorded, 
to  be  ascertained,  described,  and  entered  of  record  in  the  town  clerk's 
office,"  is  construed  as  referring  to  roads  which  have  been  recognized 
as  highways  by  the  proper  authorities,  and  not  to  every  road  which  the 
owner  of  land  may  have  laid  out  for  his  own  use,  and  permitted  the 
public  to  travel  over.  The  People,  ex  rel.  Shurtz  v.  Comrs.  of  Highways 
of  Worth  Township,  498. 

2  By  such  words  as  "are  used  as  highways,"  is  meant  those  roads 
whose  character  as  highways  has  been  established  by  the  consent  of 
the  owners  of  the  soil,  and  of  the  proper  authorities,  but  of  which  no 
accurate  survey  and  record  have  been  made.    Ibid.  498. 

3.  It  is  not  enough,  to  bind  the  town  or  county  to  repair,  that  there 
has  been  a  dedication  of  a  public  way  by  the  owner  of  the  soil,  and  the 
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public  use  of  it.  To  bind  the  corporate  body  to  this  extent,  there  must 
be  some  evidence  of  acquiescence  or  adoption  by  the  corporation  itself. 
The  People,  ex  rel.  Shurtz  v.  Comrs.  of  Highways  of  Worth  Township,  498. 

Defective  sidewalks. 

4.  Liability  of  cities  and  individuals.  If  an  individual  construct  a 
hatchway  in  a  sidewalk,  he  must  respond  for  any  damages  resulting 
from  his  negligence  to  render  it  safe  and  free  from  clanger.  It  is  also 
the  duty  of  the  city  to  keep  the  streets  and  sidewalks  in  safe  condition, 
and  it  will  be  liable  for  injury  occasioned  by  its  neglect  of  duty  in 
that  respect.  But  should  a  recovery  be  had  against  the  city  in  such 
case,  the  person  whose  neglect  of  duty  caused  the  injury  will  be  liable 
over  to  the  city  therefor.    Severin  et  al.  v.  Eddy,  190. 

Dedication  for  a  public  highway. 

What  constitutes.    See  DEDICATION,  1,  2. 

HOMESTEAD. 
In  an  easement. 

1.  Where  an  easement,  or  right  of  way,  was  granted  by  the  owner  of 
premises  who  occupied  them  as  a  homestead,  the  fee  still  remaining  in 
the  grantor,  the  question  of  a  homestead  right  in  the  land  by  the  sur- 
viving widow  can  not  arise.     Trickey  v.  Schlader  et  al.  78. 

HUSBAND  AND  WIFE. 
Of  the  ownership  of  property. 

As  between  husband  and  wife  and  creditors  of  the  former.    See  MAR- 
RIED WOMEN,  6. 
Right  of  action  in  the  wife. 

Power  of  the  husband  to  control  it.    See  MARRIED  WOMEN,  3. 

Husband  as  agent  of  the  wife.    Same  title,  4. 
.  Suit  for  separate  maintenance  by  the  wife. 

Effect  thereon  of  a,  subsequent  decree  for  alimony  in  another  suit.  See 
DIVORCE  AND  ALIMONY,  1. 

INFANTS. 

Contracts  not  binding. 

1.  Where  a  minor  contracted  to  work  nine  months,  but  worked 
one  month  and  a  half,  and  quit,  it  was  held,  he  was  not  bound  by  his  con- 
tract, and  could  recover  from  his  employer  the  value  of  the  services 
rendered.    Bay  v.  Haines,  485. 

Infant  defendants  in  chancery. 

2.  Whether  the  decree  must  give  them  a  day  in  court.  See  CHAN- 
CERY, 14, 
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INJUNCTIONS. 
Evidence  on  final  hearing. 

Affidavits  not  admissible.    See  EVIDENCE,  19. 

INSPECTION  OF  FISH. 
City  ordinance  in  respect  thereto. 

Construction  thereof.    See  ORDINANCE,  1. 

INSTRUCTIONS. 

Of  their  various  qualities. 

1.  Abstract  principles.  It  is  not  erroneous  to  refuse  to  instruct  a 
jury  that  a  conversation  not  reduced  to  writing,  when  detailed  by  a 
witness  after  the  lapse  of  six  years,  is  to  be  received  with  caution,  for 
the  reason,  if  such  an  instruction  amounts  to  anything,  it  is  a  mere 
abstraction,  which  the  court  has  the  discretion  to  give  or  refuse.  Par- 
ker v.  Fergus,  419. 

2.  Should  present  the  different  hypotheses  of  the  parties.  In  an  action 
where  the  question  was,  whether  a  special  contract  existed  as  to  the 
subject  matter  of  the  suit,  an  instruction  was  asked,  by  which  it  was 
sought  to  tell  the  jury  that  certain  things  would  constitute  a  specialcon- 
tract  between  the  parties,  by  summing  up  one  view  of  the  evidence,  with- 
out qualification  by  reference  to  the  opposite  hypothesis :  Held,  that 
this  was  properly  changed,  by  saying  that  the  matters  enumerated  would 
be  proper  to  be  considered  in  determining  the  question  of  contract. 
Waggeman  v.  Bracken,  468. 

3.  Should  embrace  all  the  conditions.  In  an  action  against  a  railroad 
company  for  killing  stock,  if  an  instruction  for  the  plaintiff  which  under- 
takes to  enumerate  the  facts  upon  which  a  recovery  may  be  had,  omits 
the  essential  fact  that  the  road  had  been  opened  six  months,  a  judgment 
for  the  plaintiff  will  be  reversed,  unless  such  omitted  fact  is  shown  by 
the  evidence.     Chicago  &  Northwestern  Bailway  Co.  v.  Diehl,  441. 

4.  Should  be  based  upon  the  evidence.  An  instruction,  in  an  action  of 
trespass  on  the  case  for  injuries  to  the  person,  which  directs  the  jury 
that  in  fixing  the  damages  the  plaintiff  ought  to  recover,  if  they  believe 
from  the  evidence  he  is  entitled  to  recover,  they  should  consider  all  the 
circumstances  surrounding  the  case,  and  then  specifically  points  out  the 
circumstances,  is  not  obnoxious  to  the  objection,  that  instructions  should 
be  based  upon  the  evidence.  Chicago,  Bock  Island  &  Pacific  Bailroad 
Co.  v.  Otto,  416. 

5.  Where  an  instruction  was  asked  by  the  defendant,  directing  the 
jury  that  they  are  to  judge  of  the  credibility  of  the  plaintiff  as  a  wit- 
ness, whether,  taking  his  interest  into  consideration,  he  is  entitled  to 
belief  as  against  other  disinterested  testimony  which  contradicts  him: 
Held,  there  being  no  disinterested  testimony  contradicting  him,  it  was 
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properly  modified  by  striking  out  the  words  "  as  against  other  disinte- 
rested testimony  which  contradicts  him."  Chicago,  Rock  Island  &  Pacific 
Railroad  Co.  v.  Otto,  416. 

6.  In  an  action  to  recover  damages  for  the  death  of  a  person,  occasioned 
by  the  negligence  of  another,  brought  under  the  statute,  for  the  benefit 
of  the  widow  and  next  of  kin,  there  was  no  evidence  that  the  deceased 
was  fitted  by  nature  or  education,  or  by  disposition,  to  furnish  to  his 
children  instruction,  or  moral,  physical  or  intellectual  training,  and  for 
want  of  such  evidence,  it  was  held  to  be  a  misdirection  to  the  jury,  to 
instruct  them  that  such  training  and  instruction  by  the  deceased,  of  his 
children,  were  proper  elements  to  consider  in  ascertaining  the  pecu- 
niary loss  suffered  by  the  children.  Illinois  Central  Railroad  Co.  v. 
Weldon,  Admr.  290. 

Oral  statements  op  court  to  counsel. 

7.  Construction  of  the  statute  in  relation  to  written  instructions.  The 
act  of  February  25,  1857,  which  declares  that,  "  Hereafter,  no  judge  of 
the  circuit  court  shall  instruct  the  petit  jury  in  any  case,  civil  or  crimi- 
nal, unless  such  instructions  are  reduced  to  writing,"  should  not  be  con- 
strued as  prohibiting  the  court,  from  confining  counsel  in  their  argument, 
to  such  points  of  law  as  he  may  suppose  control  the  case,  and  from 
stating  orally,  to  the  counsel,  in  the  presence  of  the  jury,  what  those 
points  are.     CHara  v.  King,  304. 

INSURANCE. 

Insurance  agents. 

1.  How  far  companies  are  bound  by  the  acts  and  knowledge  of  tlieir 
agents.  Where  one  of  several  partners  made  application  to  an  agent  of 
the  company  insuring,  who  was  informed  that  it  was  the  interest  of  the 
firm,  not  that  of  the  individual  partner  alone,  which  was  to  be  insured, : 
and  agreed  so  to  insure  it,  the  agent  at  the  time  having  full  knowledge  of 
the  ownership  of  the  property,  the  company  would  be  bound  by  the  acts 
and  knowledge  of  the  agent  in  respect  thereto,  which  would  form  a  suf- 
ficient basis  upon  which  to  require  a  court  of  equity  to  reform  the  policy 
issued  by  the  officers  of  the  company  to  the  individual  partner  alone. 
Keith  et  al.  v.  Globe  Insurance  Co.  518. 

2.  By  tJie  acts  and  knowledge  of  what  character  of  agents  companies  are 
bound.  The  fact  that  such  agent  was  not  a  regular  agent  of  the  com- 
pany would  not  relieve  the  latter  from  being  bound,  he  having  previ- 
ously obtained  insurance  for  the  company  for  which  they  paid  him  a 
commission,  and  having  also  obtained  the  particular  insurance  and 
received  his  commission  therefor, — holding  such  relation  to  the  company 
he  would  be  deemed  their  agent  in  respect  to  the  insurance  which  he 
negotiated,  and  they  would  be  bound  by  his  acts  and  knowledge  con- 
cerning it.    Ibid.  518. 
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3.  Effect  of  notice  to  an  agent — and  of  omissions  by  him.  Notice  to 
an  insurance  agent  who  issues  a  policy,  of  facts  relating  to  the  subject 
matter  of  the  insurance,  is  notice  to  the  company,  and  if  he  fails  to 
properly  state  them  in  the  policy  when  relied  upon  and  trusted  to  do  so, 
the  company  should  not  be  permitted  to  escape  liability  on  that  ground. 
Commercial  Insurance  Co.  v.  Spankneble,  53. 

4.  So,  where  the  conditions  of  a  policy  required  the  interest  of  the 
assured  to  be  stated  therein,  if  it  was  less  than  an  absolute  ownership 
of  the  premises,  the  company  can  not  avail  of  an  omission  of  the  agent 
to  state  such  lesser  estate,  if  he  knew  the  fact  in  respect  thereto  at  the 
time  he  wrote  the  policy.  The  case  of  The  Illinois  Mut.  Fire  Ins.  Co. 
v.  The  Marseilles  Manufg.  Co.  1  Gilm.  236,  is  not  in  conflict  with  this 
doctrine.    Ibid.  53. 

5.  Nor  is  it  essential,  as  was  said  in  the  case  in  1  Gilm.  236,  that  the 
information  should  be  contained  in  the  application,  as  the  case  of  Atlan- 
tic Ins.  Co.  v.  Wright,  22  111.  463,  holds  that  if  the  facts  were  known  to 
the  agent  who  made  the  survey  and  filled  up  the  application,  and  they 
were  omitted  by  him,  the  insurer  could  not  avoid  paying  the  loss  for 
that  reason.    Ibid.  53. 

Disclosure  of  facts  by  the  assured. 

6.  While  it  is  a  general  rule,  that  on  an  application  for  insurance,  all 
material  facts  which  directly  tend  to  increase  the  hazard  must  be  dis- 
closed by  the  applicant,  the  fact  that  he  is  obnoxious  to  numerous  per- 
sous  in  the  vicinity  of  the  property  sought  to  be  insured,  is  not  within 
that  rule,  and  need  not  be  disclosed  unless  he  is  interrogated  on  the 
subject.     Keith  et  al.  v.  Globe  Insurance  Co.  518. 

7.  In  this  case  the  property  sought  to  be  insured,  was  a  lot  of  cotton 
in  the  State  of  Mississippi,  the  insurance  being  effected  in  Chicago,  and 
it  was  held  not  essential  to  the  validity  of  the  policy  that  the  applicant 
should  disclose,  uuasked,  that  the  guards  who  were  in  charge  of  the  cot- 
ton smoked  pipes,  and  had  fire  in  the  immediate  vicinity  for  the  pur- 
pose of  warming  themselves.     Ibid.  518. 

Omission  of  assured  to  disclose  his  interest. 

8.  Upon  an  application  for  insurance,  the  party  applying  is  bound 
to  disclose  all  facts  material  to  the  risk,  but,  in  the  absence  of  a  require- 
ment on  the  subject  in  the  policy,  or  of  any  inquiry  in  respect  thereto, 
it  is  not  essential  that  he  should  disclose  the  nature  of  his  interest  in 
the  property  sought  to  be  insured.  It  is  sufficient,  if  he  have  an  insu- 
rable interest    Norwich  Fire  Ins.  Co.  v.  Boomer,  4A%. 

9.  So,  where  a  policy  issued  to  a  mortgagee  of  the  property  insured, 
contained  no  provision  in  respect  to  the  disclosure  of  the  nature  of  the 
interest  in  the  property,  except  that  the  company  would  not  be  liable 
"for  loss  for  property  owned  by  any  other  party,  unless  the  interest  of 
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Omission  of  assured  to  disclose  his  interest.     Continued. 
such  party  be  stated  in  this  policy  " :  Held,  that  this  condition  did  not 
require  the  assured  to  disclose  his  interest  when  he  made  the  appli- 
cation ;  on  the  contrary,  by  implication,  it  excused  him  from  so  doing. 
Norwich  Fire  Ins.  Co.  v.  Boomer,  442. 

Description  of  interest  of  assured. 

10.  Of  the  description  of  an  interest  in  a  trustee.  A  policy  issued  to 
the  owner  of  property,  contained,  in  the  body  of  it,  this  clause :  "  Loss, 
if  any,  payable  to  Elias  Greenebaum,  trustee,  as  his  interest  may  appear." 
This  was  held  to  be  a  sufficient  description  of  the  interest  of  Greene- 
baum, who  held  a  deed  of  trust  upon  the  property,  and  a  compliance 
with  a  condition  in  the  policy  that  an  interest  in  the  premises  less  than 
an  absolute  estate  must  be  stated  therein.  Commercial  Insurance  Co. 
v.  Spankneble,  53. 

Occupancy  of  property  insured. 

11.  As  to  a  continued  occupancy  of  the  premises  insured.  Under  a 
clause  in  a  policy  upon  a  brewery,  which  provided  that  if  the  premises 
should  be  vacant  or  without  occupant  during  the  term  of  insurance,  the 
policy  should  become  void,  if  the  premises  were  in  the  same  condition 
in  that  respect  at  the  time  of  the  loss,  they  were  when  the  policy  was 
issued,  and  such  condition  was  known  to  the  agent  at  the  time,  the  right 
of  recovery  by  the  assured  will  not  be  affected  by  the  fact  that  the 
premises  were  without  an  occupant  at  the  time  of  the  loss.    Ibid.  53. 

12.  But  where  the  building  insured  was  used  as  a  brewery,  and  was 
not  occupied  as  a  residence  when  insured,  it  can  not  be  said  it  had 
become  vacant,  because  no  one  resided  in  the  brewery  when  it  was 
destroyed.    Ibid.  53. 

Prohibition  of  sale  of  property  insured. 

13.  Construction  thereof.  A  policy  upon  a  building  occupied  as  a 
brewery,  covered,  also,  a  steam  boiler  and  connections,  vats,  tubs,  &c., 
contained  in  the  building,  and  stated,  as  one  of  the  conditions,  that  "in 
case  of  any  sale,  alienation,  transfer,  conveyance,  or  change  of  title  in 
the  property  insured,"  the  insurance  should  be  void.  This  was  held  to 
relate  alone  to  the  real  estate,  and  did  not  operate  as  a  prohibition  of 
the  sale  of  the  articles  of  personal  property  covered  by  the  policy. 
Commercial  Ins.  Co.  v.  Spankneble,  53. 

14.  But  the  various  articles  were  separately  insured,  the  risk  on 
each  being  specified,  and  if  the  condition  prohibiting  the  sale  did  relate 
to  the  personalty,  it  would  be  a  fair  and  reasonable  construction  to 
say,  that  the  sale  named  in  the  condition  referred  to  each  item  of  sepa- 
rate insurance,  and  that  the  sale  of  one  class  separately  insured  would 
not  affect  the  others.    Ibid.  53. 

15.  And  where  the  assured  was  a  married  woman,  a  sale  of  property, 
even  if  within  the  prohibition,  made  by  her  husband  without  her 
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INSURANCE.  Prohibition  of  sale  op  property  insured.  Continued. 
procurement  or  consent,  would  not  affect  her  rights  under  the  policy. 
Commercial  Ins.  Co.  v.  Spank?ieble,  53. 

1G.  Nor  would  a  mortgage  upon  the  realty  constitute  a  sale  or  trans- 
fer thereof,  within  such  a  prohibitory  clause.  And  in  this  case,  espe- 
cially, such  a  construction  would  be  excluded  by  an  explanatory  clause 
in  the  policy,  which  was,  that  "  an  entry  for  foreclosure  of  mortgage, 
or  the  levy  of  an  execution,  or  an  assignment  for  the  benefit  of  credi- 
tors, shall  be  deemed  an  alienation  of  the  property."    Ibid.  53. 

Preliminary  statement  of  loss. 

17.  WJietJier  conclusive.  It  has  been  held  by  this  court  that,  where 
a  party,  in  making  an  account  of  his  loss  under  an  insurance,  to  be 
submitted  with  the  preliminary  proofs,  omits  any  article  therefrom, 
even  by  inadvertence,  he  will  be  concluded  thereby,  if  the  company 
settles  the  loss  promptly  according  to  the  account  exhibited;  but  if 
the  assured  is  compelled  to  resort  to  his  action  to  obtain  justice,  he  may 
prove  the  loss  of  any  article  inadvertently  omitted  from  his  account. 
Commercial  Ins.  Co.  Chicago  v.  Huckberger  et  al.  464. 

Statement  of  loss  under  oath. 

18.  Whether  conclusive.  Where  the  assured,  besides  the  preliminary 
proofs,  is  required  to  submit  to  an  examination  under  oath,  touching 
the  condition  of  his  affairs  as  connected  with  the  insurance,  and  upon 
such  examination  the  company  withhold  his  books  of  account  from  him, 
so  that  he  must  speak  from  memory  alone,  if  he  make  a  mistake  in  his 
statement  he  will  not  be  concluded  thereby,  but  it  will  be  open  to  cor- 
rection.   Ibid.  464. 

Seizure  of  property  insured. 

19.  By  a  government  officer.  A  quantit}'  of  cotton,  situated  in  the 
State  of  Mississippi,  was  insured  in  an  office  in  Chicago.  At  the  time 
it  was  insured,  the  place  where  it  was  situated  was  under  military  occu- 
pation by  the  United  States,  and  it  was  held,  that  the  mere  seizure  of 
the  property  under  the  order  of  a  government  office,  without  evidence 
of  its  condemnation,  or  of  an  act  of  forfeiture,  would  not  divest  the 
owner's  title,  or  affect  his  right  to  recover  the  insurance.  Keith  et  al. 
v.  Globe  Ins.  Co.  518. 

Insurance  by  a  mortgagor. 

20.  In  the  name  of  his  mortgagee.  Where  a  mortgagor,  in  pursuance 
of  an  agreement  for  further  security,  pays  the  premium  on  a  policy  of 
insurance  effected  on  the  mortgaged  property  in  the  name  of  the  mort- 
gagee, the  property  being  afterwards  destroyed,  the  fact  of  the  mort- 
gagor having  paid  the  debt  secured  by  the  mortgage,  will  not  prevent 
a  recovery  of  the  insurance  against  the  company.  In  such  case,  the 
mortgagor  is  the  beneficial  party,  and  has  the  right  to  recover  the 
same  in  the  name  of  the  mortgagee.  Norwich  Fire  Ins.  Co.  v.  Boomer, 
442. 
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Insurance  by  a  mortgagee. 

21.  In  his  own  name.  But,  it  seems,  where  a  mortgagee  applies  for 
a  policy,  pays  the  premium,  and  effects  the  insurance  in  his  own  name, 
the  company,  on  the  occurrence  of  loss  and  payment  by  them  of  the 
insurance  to  the  mortgagee,  would  be  entitled  to  subrogation,  and  to 
an  assignment  of  the  mortgage.  In  such  a  case,  the  insurance  would 
be  considered  as  a  further  security  of  the  debt,  and  on  the  principle, 
that  a  surety  who  pays  the  debt  may  resort  to  the  principal  debtor  for 
payment,  the  insurer  could  recover  from  the  mortgagor.  Norwich  Fire 
Ins.  Co.  v.  Boomer,  442. 

Insurance  by  a  married  woman. 

22.  Wliether  a  married  woman  is  tlie  absolute  owner  of  her  own  realty. 
A  married  woman  may  insure  a  building  which  she  owns,  and  which 
is  situate  upon  ground  to  which  she  holds  the  title  in  fee,  and  she  will 
be  regarded  as  being  the  absolute  owner  of  such  property,  and  within 
the  requirement  in  a  policy  thereon,  which  provides  that  if  the  inter- 
est of  the  assured  be  not  an  absolute  ownership,  it  should  be  so  stated  in 
writing,  with  the  true  title  of  the  assured,  although  her  husband  may 
have  acquired  an  estate  by  the  curtesy  in  the  premises  before  the  pas- 
sage of  the  married  women's  act  of  1861.  Commercial  Ins.  Co.  v. 
Spankneble,  53. 

Reforming  a  mistake  in  a  policy. 

23.  As  to  the  persons  obtaining  the  insurance.  Where  a  member  of  a 
partnership  firm  applied  for  insurance  upon  partnership  property,  and 
in  the  name  of  the  firm,  and  the  officers  of  the  company  so  understood 
the  application,  but,  by  mistake,  issued  the  policy  in  the  name  of  the 
individual  partner  alone,  it  was  held,  a  court  of  equity  would  reform 
the  policy  so  as  to  make  it  conform  to  the  intention  of  the  parties. 
Keith  et  al.  v.  Globe  Ins.  Co.  518. 

INTEREST. 
When  recoverable-. 

1.  In  trover.  The  owner  of  a  carriage  shipped  the  same  by  a  common 
carrier,  the  amount  to  be  charged  for  the  transportation  being  first 
agreed  upon,  and  upon  the  carriage  reaching  its  destination,  it  was 
demanded  by  the  owner,  he  offering  to  pay  the  charges  as  agreed  upon, 
but  the  agent  of  the  carrier  refused  to  deliver  it  except  upon  payment 
of  a  larger  amount.  After  the  refusal  to  deliver,  the  carriage  was 
destroyed  by  fire :  Held,  in  such  case,  where  the  owner  brought  trover 
against  the  carrier,  the  plaintiff  was  entitled  to  interest  on  the  value  of 
the  property  from  the  time  of  the  demand  and  refusal.  Northern 
Trans.  Co.  of  Ohio  v.  Sellick,  250. 

2.  On  setting  aside  a  fraudulent  sale.  Where  a  fraudulent  sale  has 
been  had  under  a  deed  of  trust,  and  the  sale  set  aside,  interest  may  be 
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properly  allowed  on  a  judgment  for  the  debt,  which  accrued  between  the 
time  of  setting  aside  the  fraudulent  sale  and  a  subsequent  sale  under 
the  deed.    Hopkins  v.  Granger  et  al.  505. 

INTRUDER. 

Public  offices. 

Eight  of  private  persons  to  enter  the  same.  See  PUBLIC  OFFICES,  1. 

JOINT  OBLIGATIONS. 

OF  AN  INDIVIDUAL  WITH  A  BODY  OF  PERSONS. 

1.  Where  an  association  of  persons  employ  an  individual  to  render  a 
service  for  them,  a  third  person,  not  a  member  of  the  association,  may 
become  jointly  bound  with  them.    Boyd  v.  Merrill,  151. 

JUDGMENTS. 
Form  of  judgment. 

1.  In  inferior  courts.  No  particular  form  is  required  in  the  proceed- 
ings of  an  inferior  court,  to  render  its  order  a  judgment.  It  is  sufficient 
if  it  be  final,  and  the  party  may  be  injured.    Johnson  v.  Oillett,  358. 

2.  In  a  county  court,  on  adjudicating  a  claim  against  an  estate.  So, 
where  the  order  of  a  county  court,  in  respect  to  a  claim  presented 
against  an  estate,  was,  "after  having  taken  the  matter  under  advise- 
ment, the  court  this  day,  after  due  deliberation,  rejects  the  claim,"  this 
was  held  to  be  a  sufficiently  formal  judgment  from  which  an  appeal  or 
certiorari  would  lie.    Ibid.  358. 

Where  a  feme  sole  plaintiff  marries  pending  suit. 

3.  Judgment  may  be  rendered  in  her  favor  by  her  original  name, 
unless  a  change  of  name  be  brought,  in  some  way,  to  the  notice  of  the 
court.     Wilson  et  al.  v.  McKenna,  43. 

Vacating  judgment  after  the  term. 

4.  Power  of  the  court.  The  rule  is,  that  the  circuit  court  has  no 
power  to  set  aside  a  judgment  at  a  term  of  the  court  subsequent  to 
that  at  which  the  judgment  was  rendered.      Windett  v.  Hamilton,  180. 

5.  Exception  to  this  ride.  But,  where  a  final  judgment  is  entered 
upon  a  default,  a  motion  is  made  at  the  same  term  to  vacate  the 
judgment,  and  set  aside  the  default,  and  such  motion  is  continued 
to  a  subsequent  term,  the  court  thereby  retains  its  control  over  the 
judgment,  and  the  motion  may  be  allowed  at  such  subsequent  term. 
Ibid.  180. 

6.  This  case  differs  in  this  respect  from  the  cases  of  Cox  v.  BracTcett, 
41  111.  222,  and  Messervey  v.  Beckwith,  ib.  452.  In  those  cases  final  judg- 
ment had  been  entered,  and  no  motion  to  vacate  and  set  aside  was  made 
at  the  term.    Ibid.  180. 
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Obtaining  jurisdiction  of  the  person  by  fraud. 

1.  Illegal  arrest — abuse  of  process.  No  court  will  take  jurisdiction 
of  a  party,  where  it  is  obtained  by  fraud ;  nor  is  a  defendant  amenable 
to  process  unless  he  is  in,  or  comes  voluntarily  within,  the  territorial 
jurisdiction  of  the  court.  Even  a  valid  and  lawful  act  can  not  be  accom- 
plished by  such  unlawful  means  as  enticing  a  party,  by  fraud,  to  come 
within  the  jurisdiction  of  the  court  so  as  to  subject  him  to  its  process. 
Wanzer  et  al.  v.  Bright,  35. 

2.  And  where  a  party  has  been  fraudulently  induced  to  come  within 
the  jurisdiction  of  a  court  so  as  to  render  him  or  his  property  amenable 
to  its  process,  he  may  have  his  action  therefor.     Ibid.  35. 

3.  So  where  a  person  residing  in  another  State  was  induced  to  come 
into  this  State  by  certain  creditors  residing  here,  by  the  latter  falsely 
representing  to  him,  through  a  telegraphic  dispatch  and  a  letter,  under 
another  name,  that  the  person  whose  name  was  so  used  desired  to  see 
him  in  Chicago,  on  a  certain  day,  upon  business  not  connected  with  the 
real  object  in  view,  which  was  to  allure  the  party  into  this  State  for  the 
purpose  of  arresting  him  under  civil  process,  to  compel  the  payment  or 
securing  of  his  debts,  and  when  the  party  came  within  the  jurisdiction 
of  the  courts  of  this  State,  in  compliance  with  such  request,  he  was 
arrested  at  the  instance  of  the  creditors,  and  imprisoned,  it  was  held, 
that  the  creditors  guilty  of  such  fraudulent  conduct  and  abuse  of  pro- 
cess, not  only  could  not  make  them  availing  for  the  purpose  intended, 
but  were  liable  to  an  action  at  the  suit  of  the  party  injured  for  the  ille- 
gal arrest  and  imprisonment.    Ibid.  35. 

4.  Nor  would  the  fact  that  the  false  correspondence,  by  means  of 
which  the  party  was  enticed  within  the  jurisdiction  of  the  court,  was 
dictated  by  the  attorney  of  the  creditors  in  whose  interest  the  fraud 
was  perpetrated,  at  all  exonerate  those  creditors  from  their  liability  to 
respond  in  damages,  when  they  were  previously  consulted  about  it,  and 
sanctioned  the  act,  or  at  least  afterwards  approved  of  it,  and  sought  to 
profit  by  it.    Ibid.  35 

Action  of  account— justices  of  the  peace. 

5.  A  justice  of  the  peace  has  no  jurisdiction  in  an  action  of  account. 
Crow  v.  Mark,  332. 

JUSTICE  OF  THE  PEACE. 
Jurisdiction. 

In  an  action  of  account.    See  JURISDICTION,  5. 

LACHES. 
Delay  in  presenting  claims  against  an  estate. 

Should  be  considered.    See  ADMINISTRATION  OF  ESTATES,  2. 
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LEASEHOLD  INTEREST. 
Whether  real  or  personal  estate.    See  REAL  AND  PERSONAL 
PROPERTY,  1. 

LICENSE. 

Parol  license — revocation. 

1.  A  parol  license  by  a  lessor  to  his  lessee,  to  remain  in  possession 
after  the  expiration  of  the  lease,  made  without  consideration,  is  subject 
to  revocation,  and  will  be  considered  revoked  by  a  subsequent  demand 
of  possession.     Walker  v.  Wilson,  352. 

LIEN. 
Factor's  lien — attaching  creditor. 

1.  Of  a  lien  as  beticeen  an  attaching  creditor  and  a  factor  oftlie  debtor. 
A  person  having  property  of  another  in  his  possession  as  a  factor, 
accepted  a  draft  drawn  by  the  owner  of  the  property  in  favor  of  one 
of  his  creditors ;  the  draft  was  made  specifically  payable  out  of  the  pro- 
perty, and  it  was  agreed  between  the  debtor  and  his  creditor  that  the 
factor  should  retain  the  custody  and  control  of  the  property,  as  their 
mutual  agent,  for  the  specific  purpose  of  paying  the  draft :  Held,  that 
the  effect  of  the  transaction  was  to  give  to  the  factor  a  lien  on  the  pro- 
perty to  secure  him  against  his  liability  as  acceptor  of  the  draft,  and 
while  the  property  thus  remained  in  his  possession,  no  purchaser  from 
the  owner,  or  creditor,  could  acquire  an  interest  in  it  paramount  to  such 
lien.    Eaton  v.  Truesdail  et  al.  307. 

Attorney's  lien. 

2.  For  his  fees.  An  attorney  at  law  has  no  lien  upon  a  judgment 
for  his  fee  in  the  litigation  resulting  in  its  recovery.  Forsythe  v.  Bev- 
eridge,  268. 

LIFE  ESTATE. 
What  constitutes.    See  WILLS,  6. 

LIMITATIONS. 
By  whom  the  statute  to  be  invoked. 

1.  And  under  what  circumstances.  A  mortgagee  obtained  a  decree 
of  strict  foreclosur  e,  a  subsequent  purchaser  from  the  mortgagor  not 
having  been  made  a  party  to  the  suit.  Afterwards,  the  purchaser,  who 
held  as  trustee  for  certain  creditors  of  the  mortgagor,  sought,  by  bill, 
to  have  the  premises  sold  in  execution  of  the  trust,  and  the  mortgagee 
decreed  to  have  no  right  therein,  on  the  ground  that  the  statute  of 
limitations,  if  pleaded  in  the  suit  to  foreclose,  would  have  barred  a 
foreclosure,  and  was  not  pleaded :  Held,  that  the  statute  of  limitations 
could  not  thus  be  set  up  to  deprive  the  mortgagee  of  his  rights  under 
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the  decree  of  foreclosure,  which  must  stand,  subject  only  to  the  right 
of  the  subsequent  purchaser  to  redeem.     Gutter  et  al.  v.  Jones,  84. 
In  equity. 

2.  Equity  follows  the  law  in  the  application  of  the  statute  of  limi- 
tations. So,  where  a  remedy  at  law,  in  case  one  existed,  would  not  be 
barred,  neither  would  the  remedy  in  chancery,  in  respect  to  the  same 
contract.  Board  of  Supervisors  Henry  County  v.  Winnebago  Swamp 
Drain.  Co.  et  al.  454. 

3.  But  the  fact  that  a  statute  of  limitations  is  positive  in  its  terms, 
will  not,  under  all  circumstances,  operate  as  a  bar  in  equity.  There 
are  cases  in  which  a  court  of  equity  will  not  permit  the  bar  of  the 
statute  to  be  interposed  against  conscience,  and  it  will  supply  and 
administer  a  remedy  within  its  jurisdiction,  and  enforce  the  right  for 
the  prevention  of  a  fraud.    Ibid.  299. 

4.  So,  where  a  bill  in  chancery,  by  which  it  was  sought  to  enforce 
a  right  in  respect  to  which  the  defendant  had  been  guilty  of  fraud, 
alleged  that  the  complainant  had  no  knowledge  of  the  fraud  until 
within  the  time  prescribed  by  the  statute  as  a  bar,  the  remedy  was 
enforced,  notwithstanding  the  limit  of  the  statute  had  expired  before 
the  filing  of  the  bill.    Ibid.  299. 

Note  made  out  op  the  State. 

5.  Assumpsit  thereon — whether  barred.  An  action  of  assumpsit  was 
brought  September  1,  1866,  upon  a  promissory  note  given  out  of  this 
State,  bearing  date  February  19,  1835,  and  falling  due  in  three  years 
from  date:  Held,  that  the  action  was  barred,  under  the  limitation  act 
of  1827,  that  act  still  being  in  force  at  the  time  the  action  was  brought. 
Norton  v.  Colby,  198. 

6.  Effect  of  acts  of  1845  and  1849  upon  the  act  of  1827.  The  act  of 
1827  was  not  repealed,  but  was  re-enacted,  by  the  Revised  Statutes  of 
1845,  and  the  proviso  to  the  4th  section  of  the  act  of  November,  1849, 
directing  that  in  all  actions  instituted  upon  causes  of  action  arising 
during  the  period  in  which  the  act  of  1845  was  in  force,  shall  be  the 
rule  of  limitation  and  adjudication,  is  construed  as  meaning  the  act  of 
1827;  and  that  proviso  is  not  affected  by  the  act  of  1851,  except  so  far 
as  concerns  actions  which  accrued  while  the  act  of  February,  1849, 
was  in  force,  and  such  as  accrued  before  the  act  of  February,  1849, 
went  into  operation,  and  for  the  barring  of  which  there  was  no  previ- 
ous statute.    Ibid.  198. 

7.  Former  decisions.  The  language  of  the  opinion,  in  the  case  of 
Campbell  v.  Harris,  30  111.  395,  is  too  broad,  if  it  is  to  be  construed  as 
meaning  that  no  promissory  note  given  out  of  this  State,  and  maturing 
prior  to  the  act  of  February,  1849,  and  since  the  act  of  1827,  is  barred 
by  any  act  of  limitation  in  force  in  this  State.    Ibid.  198. 
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New  promise. 

8.  What  sufficient  to  take  a  case  out  of  tJie  statute  of  limitations.  A 
party  against  whom  it  was  claimed  some  promissory  notes  were  held 
in  another  State,  was  spoken  to  about  them  by  a  person  who  had  been 
written  to  on  the  subject,  who  was  asked  by  the  alleged  debtor  if  he 
had  the  notes,  and  he  said  he  had  not.  The  debtor  then  said  there 
were  no  notes  against  him;  that  he  paid  his  notes ;  that  if  the  agent 
had  any  notes  against  him,  or  anybody,  he  would  pay  them.  The 
agent  then  said,  "  I  will  send  for  the  notes."  The  debtor  answered, 
"  You  can ;  if  you  produce  any  notes  against  me  I  will  pay  them."  In 
another  conversation,  the  debtor,  upon  being  shown  the  notes,  acknowl- 
edged he  had  executed  them ;  that  they  had  not  been  paid,  and  were 
still  due,  and  when  asked  what  he  would  do  about  them,  started  away 
and  said  he  could  not  be  detained  then  :  Held,  that  these  conversations, 
taken  together  or  separately,  were  insufficient  to  show  a  new  promise, 
so  as  to  take  the  case  out  of  the  statute  of  limitations.  Norton  v.  Colby, 
198. 

9.  The  new  promise,  to  be  available,  must  be  of  such  a  character  as 
clearly  to  show  a  recognition  of  the  debt,  and  an  intention  to  pay  it, 
thus  waiving  the  protection  of  the  statute ;  but  where  the  entire  lan- 
guage of  the  debtor  rebuts  the  presumption  of  an  intention  to  pay,  the 
bar  of  the  statute  is  not  lost.    Ibid.  198. 

10.  A  promise  by  a  person  to  pay  all  the  notes  that  could  be  pro- 
duced against  him,  accompanied  by  an  averment  that  he  owed  none, 
and  none  could  be  produced,  does  not  amount  to  a  promise  to  pay  any 
particular  note,  or  a  recognition  of  its  validity ;  and  the  promise  or 
acknowledgment,  to  be  binding,  must  have  special  reference  to  the  debt 
in  controversy.    Ibid.  198. 

11.  Moreover,  in  this  case,  the  agency  of  the  person  with  whom  the 
debtor  had  the  conversation,  did  not  clearly  appear,  and  if  he  was  then 
a  stranger  to  the  notes,  it  was  immaterial  what  the  debtor  said  to  him ; 
it  could  not  amount  to  a  binding  promise.    Ibid.  198. 

Limitation  act  of  1839. 

12.  What  constitutes  color  of  title.  A  deed  of  conveyance,  which 
purports  to  convey  title,  executed  by  a  purchaser  at  a  sale  under  a 
judgment  of  forclosure  of  a  mortgage  upon  the  premises,  will  consti- 
tute color  of  title  in  the  grantee,  notwithstanding  the  judgment  of  fore- 
closure be  void.    Hinkley  et  al.  v.  Greene,  223. 

13.  In  what  character  of  proceeding  the  statute  may  be  invoked.  The 
bar  of  the  statute  may  be  invoked  as  fully  in  a  suit  in  equity  as  in  an 
action  at  law.  So,  in  a  suit  in  chancery  by  a  junior  mortgagee  against 
the  grantee  of  the  purchaser  under  foreclosure  of  the  prior  mortgage, 
to  redeem  from  the  sale  under  the  prior  mortgage,  and  to  foreclose  the 
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junior  mortgage,  the  defendant  may  rely  upon  the  statute  to  prevent 
the  granting  of  the  relief  sought.    Hinkley  et  al.  v.  Greene,  223. 

14.  Payment  of  taxes — by  whom.  Where  a  party  claiming  laud  under 
color  of  title,  conveyed  the  same,  and  on  the  next  day  he  paid  the 
taxes  for  the  current  year,  which  had  previously  been  assessed  against 
him,  and  which  he  was  legally  liable  to  pay,  it  was  held,  the  payment 
would  be  regarded  as  having  been  made  under  and  subordinate  to  the 
title  he  had  conveyed,  and  would  enure  to  the  benefit  of  his  grantee. 
Elston  et  al.  v.  Kennicott  et  al.  272. 

15.  Payment  of  taxes  by  one  tenant  in  common  under  color  of  title  in 
himself.  Under  the  act  of  1847,  in  respect  to  joint  rights  and  obliga- 
tions, one  tenant  in  common  of  land  may  pay  the  taxes  upon  his  own 
interest,  without  reference  to  his  co-tenant's  rights  in  the  premises. 
HinTdey  et  al.  v.  Greene,  223. 

16.  And  where  tenants  in  common  jointly  mortgage  their  land,  and 
upon  foreclosure  and  sale,  one  of  the  tenants  in  common  becomes  the 
grantee  of  the  purchaser  under  the  foreclosure,  by  deed  purporting  to 
convey  the  whole  tract,  the  payment  of  taxes  by  such  grantee,  under 
claim  and  color  of  title  thus  acquired,  the  land  being  vacant  and  unoc- 
cupied, will  amount  to  an  ouster  of  his  co-tenant,  and  will  enure  to  his 
own  benefit  under  his  color  of  title,  under  the  second  section  of  the  act 
of  1839.    Ibid.  223. 

17.  Who  may  become  a  purchaser.  The  fact  that  the  grantee  of  the 
purchaser  under  the  foreclosure  was  a  mortgagor,  did  not  place  him  in 
such  a  position  as  forbade  him  acquiring  the  title  in  that  manner ;  his 
purchase  would  not  operate  as  a  redemption,  but  he  could  rely  upon 
his  deed  as  color  of  title,  which  might  ripen  into  a  complete  bar  under 
the  act  of  1839,  and  afford  protection  to  the  holder  even  as  against  his 
former  co-tenant,  or  the  grantees  or  mortgagees  of  the  latter.  Ibid.  223* 

18.  Proof  of  payment  of  taxes — its  sufficiency.  On  the  trial  of  a  cause 
in  which  a  party  relied  upon  the  bar  of  the  limitation  act  of  1839,  a 
prior  owner  of  the  premises  testified  explicitly  that  he  paid  all  the  taxes 
thereon  every  year  during  the  time  he  owned  it,  being  more  than  seven 
years.  On  a  second  trial,  the  same  witness  testified  that  he  only  remem- 
bered the  amount  of  the  several  payments  as  shown  by  the  receipts, 
nor  did  he  know  otherwise  that  the  entire  amount  due  was  paid.  But 
the  court  considered  the  testimony  given  on  the  second  trial,  in  connec- 
tion with  that  on  the  first  trial,  when  the  witness  proved  the  name  of 
the  person  who  paid  the  taxes,  the  lot  on  which  they  were  paid,  and 
that  they  were  paid  each  and  every  year  during  the  time.  The  evidence, 
taken  all  together,  was  sufficient  to  show  the  payment.  Elston  et  al.  v. 
Kennicott  et  al.  272. 

19.  Even  if  a  tax  receipt  is  for  a  less  sum  than  that  extended  on  the 
collector's  warrant  against  the  property,  that  is  not  conclusive  upon 
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the  question  whether  all  the  taxes  were  paid ;  and  when  it  appears  the 
person  to  whom  the  receipt  was  given  called  on  the  collector  and  offered 
to  pay  all  the  taxes,  and  did  pay  all  that  was  claimed  to  be  due,  and  the 
receipt  states  that  the  full  amount  had  been  paid,  a  jury  may  reasona- 
bly infer  that  the  whole  amount  assessed  was  paid,  and  that  a  mistake 
was  made  in  stating  the  amount  in  the  receipt.  Elston  et  al.  v.  Kenni- 
cott  et  al.  272. 

20.  A  mistake  in  the  description  of  property  on  the  assessment  roll, 
will  not  invalidate  a  payment  of  taxes  upon  the  proper  lot,  when  it  is 
correctly  described  in  the  collector's  warrant.  The  property  being  pro- 
perly described  in  the  warrant,  and  the  taxes  paid  according  to  such 
description,  it  will  be  presumed,  for  the  purposes  of  the  act  of  1839, 
that  it  was  legally  assessed,  and  that  the  payment  conforms  to  the 
requirements  of  the  statute.    Ibid.  272. 

21.  When  the  bar  of  the  statute  can  be  made  availing  to  recover  posses- 
sion. When  the  bar  of  the  statute  has  become  complete,  under  the  sec- 
ond section  of  the  act  of  1839,  by  the  concurrence  of  claim  and  color 
of  title  acquired  in  good  faith,  payment  of  taxes  for  seven  successive 
years  under  such  color  of  title,  and  the  actual  taking  of  possession  of 
the  premises,  such  bar  can  not  only  be  invoked  as  a  shield  to  protect 
the  holder  of  such  color  of  title  in  his  possession  against  every  one ; 
but  if  his  possession  be  invaded,  or  the  premises  again  become  vacant 
and  another  shall  make  entry,  even  if  the  latter  hold  the  paramount 
title,  the  holder  of  the  color  of  title  may  sue,  and  recover  his  lost  pos- 
session.   Hale  v.  Oladf elder  et  al.  91. 

22.  The  bar  of  the  statute  having  become  complete,  the  right  of  the 
person  entitled  to  its  benefits  to  have  and  enjoy  the  possession  is  as  per- 
fect as  though  he  were  actually  invested  with  the  title,  and,  as  against 
him,  the  holder  of  the  paramount  title  can  not  use  it  for  the  purpose 
either  of  recovery  or  defense,  until  he  shall  have  destroyed  the  bar,  by 
purchase,  limitation,  or  by  some  other  mode  equally  effectual.  Ibid.  91. 

23.  And  as  respects  the  right  of  the  person  in  whose  favor  the  bar 
of  the  statute,  under  the  act  of  1839,  has  accrued,  to  sue  for  and  recover 
his  lost  possession,  in  an  appropriate  action,  even  against  the  holder  of 
the  paramount  title,  there  is  no  difference  in  the  construction  to  be 
given  to  the  first  and  second  sections  of  that  act.  Although  there  may 
be  a  difference  in  the  manner  of  acquiring  the  bar  under  the  two  sec- 
tions, yet,  when  acquired  under  either,  the  rights  resulting  therefrom 
are  the  same.     Ibid.  91. 

24.  In  whom  the  elements  of  the  bar  of  the  statute  may  concur.  It  is 
not  essential  that  the  three  elements  of  the  bar  of  the  statute,  under 
the  second  section  of  the  act,  as,  the  color  of  title,  payment  of  taxes,  and 
taking  possession,  should  all  concur  through  the  same  person ;  but,  as 
in  this  case,  one  may  acquire  the  color  of  title  and  pay  the  taxes  for 
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the  required  period  and  then  make  conveyance  to  another,  to  whom  all 
the  rights  of  the  grantor  will  pass,  and  a  third  person  may,  under  a 
contract  of  purchase  from  such  grantee,  enter  into  possession,  and  thus 
the  bar  of  the  statute  will  become  complete.  Hale  v.  Gladfelder  et  al.  91. 

25.  Of  an  abandonment  of  the  possession  by  a  purchaser — rights  of  his 
vendor.  Where  a  person  acquires  color  of  title  to  vacant  and  unoccu- 
pied land,  and  has  paid  the  taxes  for  the  period  required  by  the  statute, 
and  then  conveys  the  premises  by  deed,  neither  the  grantor  nor  gran- 
tee having  yet  taken  possession,  if  a  third  person,  under  a  contract  of 
purchase  from  such  grantee,  enter  into  possession,  such  possession  of 
the  purchaser,  for  the  purposes  of  the  statute,  will  be  deemed  to  be  that 
of  the  vendor,  and  his  occupancy  subordinate  to  the  title  of  the  vendor, 
so  that  if  the  purchaser  subsequently  abandons  the  premises,  with  the 
intention  not  to  return,  but  without  the  knowledge  or  consent  of  his 
vendor,  the  rights  of  the  latter,  with  respect  to  the  bar  of  the  statute, 
will  not  be  at  all  affected  by  such  abandonment,  and  if  any  one,  even 
the  holder  of  the  paramount  title,  subsequently  enters  into  possession, 
such  vendor,  by  virtue  of  the  concurrence,  in  that  manner,  of  all  the 
elements  of  the  bar  of  the  statute,  may,  by  an  action  of  ejectment, 
recover  the  possession  to  which  he  had  become  entitled.    Ibid.  91. 

26.  Who  may  pay  the  taxes,  so  as  to  be  availing  to  a  subsequent  grantee. 
A  person  having  acquired  color  of  title  to  vacant  and  unoccupied  land, 
made  conveyance  thereof  the  same  year,  but  continued  to  pay  the  taxes 
even  longer  than  the  seven  years,  and  then  made  another  conveyance 
to  a  different  person,  who  had  no  notice  of  the  former  conveyance : 
Held,  that  the  second  grantee,  being  an  innocent  purchaser,  would  be 
protected  under  the  statute,  and  the  payment  of  taxes  by  his  grantor 
would  inure  to  his  benefit  as  the  subsequent  holder  of  the  color  of  title. 
Ibid.  91.  ■ 

j  27.    Former  decision.    This  ruling  is  not  in  conflict  with  the  case  of 

Fell  v.  Cessford,  26  111.  522.    Ibid.  91. 

HOW  THE  STATUTE  MAY  BE  AVAILED  OF. 

In  chancery.    See  CHANCERY,  1. 

Pleading  in  chancery. 

To  avoid  tlie  statute  of  limitations.    See  CHANCERY,  2. 

Selling  realty  of  decedent  to  pay  debts. 

Within  what  lime  allowable.  See  ADMINISTRATION  OF  ES- 
TATES, 10. 

LOCUS  IN  QUO. 
In  transitory  actions. 

Need  not  be  set  forth.    See  PLEADING,  5. 
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MANDAMUS. 
Whether  the  peremptory  writ  may  be  refused. 

1.  Where  there  is  a  verdict  for  tJie  petitioner.  The  third  section  of  the 
chapter  of  the  Revised  Statutes,  entitled  "  Mandamus,"  which  requires 
the  court  to  award  a  peremptory  writ  in  cases  where  a  jury  have  found 
a  verdict  for  the  petitioner,  refers  only  to  cases  where  the  petition 
makes  a  prima  facie  case,  and  the  issue  found  by  the  verdict  is  material. 
The  action  of  the  court  in  denying  the  peremptory  writ,  notwithstand- 
ing a  verdict  for  the  petitioner,  is  like  arresting  the  judgment  in  an 
ordinary  action  at  law.  The  People  ex  rel.  Shurtz  v.  Comrs.  of  Highways 
of  Worth  township,  498. 

MARRIED  WOMEN. 
What  is  "  property." 

1.  Within  the  act  of  1861.  The  right  of  action  accruing  by  rea- 
son of  personal  injuries  received  by  a  married  woman  from  the  neg- 
ligence of  a  railroad  company,  is  property,  and  coming  to  her  from  a 
source  other  than  her  husband,  and  in  good  faith,  it  is  her  separate  pro- 
perty, and  comes  under  the  operation  of  the  act  of  1861.  Chicago,  Bur- 
lington &  Quincy  Railroad  Co.  v.  Dunn,  260. 

When  a  married  woman  may  sue  alone. 

2.  For  personal  injuries.  The  right  of  action  accruing  by  reason  of 
personal  injuries  received  by  a  married  woman  from  the  negligence  of 
a  railroad  company,  being  the  separate  property  of  the  wife,  she  may 
sue  alone  to  recover  damages  therefor.    Ibid.  260. 

Power  of  the  husband  in  respect  to  wife's  rights. 

3.  To  compromise  or  release.  A  right  of  action  for  personal  injuries 
to  the  wife,  being  her  separate  property,  her  husband  can  not,  without 
her  consent,  adjust  it  or  release  it.    Ibid.  260. 

Husband  as  agent  of  the  wife. 

4.  May  bind  Iter.  But  where  an  action  for  the  same  cause  had  been 
commenced  in  the  joint  names  of  the  husband  and  wife,  and  the  for- 
mer compromised  the  suit,  and  entered  into  an  agreement  to  dismiss  it, 
and  release  the  cause  of  action  upon  receiving  a  certain  sum  from  the 
defendant,  it  appearing  that  in  so  doing  the  husband  acted  as  the  agent 
of  the  wife,  it  was  held  such  release  operated  as  a  bar  to  a  subsequent 
action  brought  in  her  own  name.    Ibid.  260. 

Contracts  by  their  husbands. 

5.  Whether  bound  by  contracts  made  in  their  names  by  their  husbands. 
Even  if  a  married  woman  can  enter  into  a  contract  so  as  to  be  bound  as 
a  member  of  an  association  for  business  purposes,  yet  her  husband  can 
not,  without  authority  from  her,  make  a  binding  contract  for  her  by 
signing  her  name  to  the  articles  of  association.    Boyd  v.  Merriell,   151. 
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Of  the  ownership  of  property. 

6.  As  between  husband  and  wife  and  creditors  of  the  former.  A  mar- 
ried woman  held  the  legal  title  to  land  to  place  it  beyond  the  reach  of 
her  husband's  creditors,  it  not  having  been  bought  with  her  money, 
and  she  borrowed  money  in  her  own  name,  giving  her  own  notes  there- 
for, and  giving  the  land  as  security.  It  was  held,  that  personal  property 
purchased  by  the  wife  with  a  portion  of  the  money  so  borrowed,  would 
be  subject  to  execution  in  favor  of  a  creditor  of  the  husband.  The 
property  would  be  regarded  as  having  been  purchased  with  the  hus- 
band's money.     Hall  v.  Sroufe,  421. 

Insurance  by  a  married  woman. 

7.  Whether  she  is  "  absolute  owner'''  of  her  own  realty.  See  INSU- 
RANCE, 22. 

MASTER  IN  CHANCERY.    See  CHANCERY,  12, 13. 


MASTER  AND  SERVANT. 
Injuries  to  servant  from  negligence  of  master. 

1.  Liability  of  the  master.  A  master  is  responsible  to  his  servant  for 
injuries  received  from  defects  in  the  structures  or  machinery  about 
which  the  services  were  rendered,  which  defects  the  master  knew,  or 
ought  to  have  known.    Schooner  "  Norway  "  v.  Jensen,  373. 

2.  Liability  of  company,  when  occasioned  by  dangerous  structures.  In 
an  action  against  a  railroad  company  for  injuries  sustained  by  the  plain- 
tiff, while  in  the  service  of  the  company  as  a  brakeman,  the  evidence 
showed  that  the  injury  complained  of  happened  while  plaintiff  was 
engaged  in  the  discharge  of  his  duties,  by  collision  with  a  projecting 
awning  from  one  of  the  station  houses  on  defendant's  line  of  road* 
whereby  he  was  knocked  off  the  car,  and  so  injured  as  to  require 
amputation  of  his  left  arm ;  and  that  the  dangerous  position  of  this 
awning  was  well  known  to  the  division  superintendent  and  division 
engineer,  whose  attention  had  been  called  to  it  a  long  time  prior  to  the 
accident :  Held,  that  this  was  negligence  of  such  a  character  that  the 
company  must  be  held  liable  for  the  damages  sustained.  Illinois  Cen- 
tral Railroad  Co.  v.  Welch,  183. 

3.  As  said  by  this  court  in  the  case  of  the  Chicago  &  N.  W.  R.  R. 
Co.  v.  Swett,  45  111.  201,  railroad  companies  are  bound  to  furnish  their 
servants  safe  materials  and  structures,  and  must,  in  the  first  instance, 
construct  their  road  with  all  the  necessary  appurtenances.    Ibid.  183. 

4.  Must  keep  in  proper  repair.  And  they  must  be  kept  in  proper 
repair;  and  a  person  entering  the  service  of  a  railroad  company,  has  a 
right  to  presume  that  in  these  respects  it  has  discharged  its  obligations. 
Ibid.  183. 
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5.  Perils  of  the  service — to  what  extent  assumed.  A  person  engaging 
in  this  service  assumes  the  ordinary  perils  of  railroad  life ;  and  also 
special  dangers  arising  from  the  peculiar  condition  of  the  road,  so  far 
as  he  is  aware  of  their  existence,  and  his  exposure  to  them  would  be 
his  voluntary  act.    Illinois  Central  Railroad  Co.  v.  Welch,  183. 

6.  But  in  this  case,  the  danger  was  of  such  a  character  as  well  might 
escape  the  observation  of  a  person  who  had  been  in  the  employ  of  the 
defendant  for  a  long  period  of  time ;  and  there  is  no  reason  for  suppos- 
ing that  the  plaintiff  had  acquired  knowledge  of  the  unsafe  condition 
of  this  awning  before  his  injury,  as  he  had  been  but  two  months  upon 
the  road,  and,  except  upon  two  trips,  had  always  passed  this  station  in 
the  night.    Ibid.  183. 

Injuries  to  servant  from  negligence  of  fellow  servant. 

7.  Liability  of  tlie  common  master.  Where  a  person  in  the  employ- 
ment of  another,  in  the  performance  of  a  specific  line  of  duty  only 
ordinarily  hazardous,  is  commanded  by  a  fellow  servant,  but  to  whom 
he  is  so  subordinate  that  he  is  compelled  to  obey  his  direction,  to  do  an 
act  in  the  same  general  service,  but  different  from  the  sphere  of  employ- 
ment in  which  he  had  engaged  to  serve,  and  extra  hazardous  in  its  char- 
acter, and  in  respect  to  which  the  servant  making  the  requirement 
knew  he  was  unskilled  and  inexperienced,  and  in  doing  the  same,  the 
servant  so  directed  receives  injuries,  occasioned  by  the  negligence  of 
another  servant  employed  in  the  particular  line  of  service  in  which  the 
act  was  being  done,  the  common  employer  will  be  liable  to  the  servant 
so  injured.  Lalor,  Admx.  v.  Chicago,  Burlington  &  Quincy  Railroad 
Co.  401. 

8.  In  an  action  against  a  railroad  company,  to  recover,  under  the 
statute,  for  the  death  of  a  person,  occasioned  by  the  alleged  negligence 
of  the  company,  it  was  averred  that  the  deceased  was  employed  about 
the  depot  grounds,  and  freight  house  of  the  defendants,  as  a  common 
laborer,  specially  for  the  purpose  of  loading  and  unloading  the  freight 
cars,  at  monthly  wages,  and  for  no  other  or  different  purpose ;  that 
while  he  was  engaged  in  loading  a  freight  car  with  pig  iron,  the  deceased 
was  ordered  by  the  superintendent  or  foreman  of  the  company,  employed 
to  manage,  direct  and  superintend  the  business  and  affairs  of  the  com- 
pany about  the  depot,  to  couple  and  connect  a  freight  car  with  other 
cars  attached  to  a  locomotive,  contrary  to  the  special  engagement  of 
the  deceased,  and  to  do  which  he  was  unversed  and  inexperienced, 
which  fact  was  well  known  to  the  superintendent ;  and  while  so  engaged, 
having  to  go  between  the  cars  for  the  purpose,  the  engine  was  so  care- 
lessly handled  as  to  bring  the  cars  together  with  great  force,  and  while 
he  was  so  between  them,  by  means  of  which  he  was  crushed  to  death: 
Held,  the  deceased  using  due  care  and  caution  while  coupling  the  cars, 
the  company  was  liable.    Ibid.  401. 
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MEASURE  OF  DAMAGES. 
In  actions  ex  contractu. 

1.  In  actions  on  contracts,  actual  or  compensatory  damages  only  are 
recoverable.    Hayes  v.  Moynihan,  423. 

For  breach  of  warranty. 

2.  In  a  suit  to  recover  damages  for  a  breach  of  warranty,  the  plain- 
tiff is  entitled  to  recover  for  all  damages  which  are  the  natural  and 
proximate  result  of  the  failure  of  the  warranty.  And  where  a  manu- 
facturer has  broken  his  warranty,  in  the  construction  and  sale  of  two 
steam  boilers,  the  necessary  expense  of  repairing  them,  the  loss  of  time 
while  so  engaged,  as  well  as  the  increased  quantity  of  fuel  necessarily 
consumed  to  generate  steam,  would  be  considered  as  both  natural  and 
proximate  damages.     Phelan  et  al.  v.  Andrews  et  al.  487. 

In  action  on  penal  bond. 

3.  Where  one  partner  executes  a  penal  bond,  conditioned  that  he  will 
pay  the  firm  debts  within  a  given  time,  on  failure  to  do  so  the  obligee, 
his  co- partner,  not  having  paid  any  of  the  debts  himself,  can  recover 
only  nominal  damages.    Dent  v.  Davison,  109. 

In  an  action  for  the  death  of  a  person. 

4.  Under  the  statute.  In  an  action  to  recover  damages  for  the  death 
of  a  person,  occasioned  by  the  negligence  of  another,  the  damages  can 
be  only  for  the  pecuniary  loss  to  the  widow,  or  next  of  kin ;  nothing  is 
to  be  allowed  by  way  of  solace.  Illinois  Central  Railroad  Co.  v.  Wei- 
don,  Admr.  290. 

5.  What  may  be  considered  as  a  proper  element  of  damages.  In  estima- 
ting the  pecuniary  injury,  the  jury  may,  in  a  proper  case,  where  there 
is  evidence  authorizing  them  to  consider  the  subject,  take  into  consid- 
eration the  support  of  the  widow  of  the  deceased,  and  the  minor  chil- 
dren, and  the  instruction,  and  physical,  moral  and  intellectual  training 
of  the  minor  children  by  the  deceased.    Ibid.  290. 

6.  Of  the  amount  of  damages — wlien  excessive.  In  an  action  of  this 
character,  it  appeared  the  deceased  was  a  common  laboring  man,  who 
left  a  widow  and  several  minor  children,  but  what  wages  he  was  receiv- 
ing or  earning  was  not  shown,  yet  a  verdict  of  $5000  was  regarded  too 
much,  in  view  of  there  being  no  evidence  that  he  earned,  annually,  as 
much  even  as  one  half  the  interest  on  that  sum.  Some  evidence  should 
be  given  of  the  profits  of  the  labor  of  the  deceased,  and  what  he  might 
probably  earn  for  the  future  support  of  his  family,  to  justify  so  large  a 
verdict  in  such  a  case.    Ibid.  290. 

Negligence  of  municipal  corporations. 

7.  Of  vindictive  damages.  In  actions  against  a  city  to  recover  damages 
for  injuries  occasioned  by  neglect  of  the  officers  or  employees  to  keep  the 
streets  or  sidewalks  in  proper  repair,  compensatory  damages  only  should 
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Negligence  of  municipal  corporations.     Continued. 
be  given.    Vindictive  or  punitive  damages  can  not  be  recovered  against 
a  municipal  corporation.*     City  of  Chicago  v.  Langlass  et  ux.  256. 

Of  exemplary  damages. 

8.  For  an  illegal  arrest  and  imprisonment.  Where  a  party  lias  been 
enticed  within  the  State  by  false  representations  as  to  the  purpose  for 
which  his  presence  was  desired,  the  real  purpose  being  to  subject  him 
to  an  arrest  and  imprisonment  upon  civil  process,  to  compel  him  to  pay 
a  debt,  or  secure  it,  such  a  fraudulent  and  outrageous  abuse  of  the  pro- 
cess of  the  court  should  be  severely  punished,  and  exemplary  damages 
should  be  given.     Wanzer  et  al.  v.  Bright,  36. 

MISTAKE. 

Mistake  in  an  insurance  policy. 

May  be  reformed  i?i  chancery.    See  INSURANCE,  23. 

MORTGAGES. 
Of  a  defeasance. 

1.  What  constitutes.    A  party  executed  a  conveyance,  absolute  in 
-     form,  and  received  from  the  grantee  a  writing,  in  which  the  latter  agreed, 

in  consideration  of  the  deed,  to  endeavor  to  sell  the  property  conveyed 
within  one  year,  and  after  paying  a  debt  due  from  the  grantor  to.  a  per- 
son who  held  a  deed  of  trust  upon  the  same  property,  and  also  a  debt 
due  to  the  grantee  himself,  to  repay  to  the  grantor  all  the  surplus  aris- 
ing from  the  sale,  and  any  rent  received  by  the  grantee  during  the  year : 
Held,  that  this  writing  did  not  amount  to  a  defeasance,  it  not  being 
under  seal,  nor  purporting  to  defeat  the  estate  conveyed  by  the  deed  in 
any  event.  It  might,  perhaps,  be  called  a  declaration  of  trust.  Walsh 
v.  Brennan  et  al.  193. 

Remedies  upon  mortgage  debt. 

2.  A  creditor  by  note  and  mortgage  may  obtain  judgment  on  the 
note  and  subject  other  property  of  his  debtor  to  its  payment.  Karnes 
v.  Lloyd  et  al.  114. 

Redemption. 

3.  Of  its  general  character.  The  right  of  a  mortgagor,  or  his  grantees, 
to  redeem,  after  condition  broken,  is  a  purely  equitable  right,  the  crea- 
tion of  courts  of  chancery.  It  is  a  right  which  can  be  asserted  only 
in  a  court  of  equity,  and  when  its  assertion  would  be  plainly  inequita- 
ble that  court  will  withhold  its  aid.    Kenyon  v.  Shreck  et  al.  383. 

Mortgagor  and  mortgagee. 

4.  Wlietlier  the  relation  exists — right  of  redemption.  At  a  sale  of 
mortgaged  premises,  under  a  power  in  the  mortgage,  a  third  person,  a 

♦See,  also,  City  of  Chicago  v.  Martin  et  ux.  49  111.  241. 
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stranger  to  the  mortgage,  became  the  purchaser.  The  mortgagor  and 
the  purchaser,  both  being  uncertain  as  to  their  rights  in  the  premises, 
owing  to  some  alleged  illegality  in  the  sale,  and  to  settle  any  question 
in  respect  thereto,  entered  into  an  arrangement  by  which  the  mort- 
gagor executed  a  quit-claim  deed  to  the  purchaser,  for  a  nominal  consid- 
eration, and  received  in  return  a  written  instrument  giving  him  the 
option  to  re-purchase  within  a  given  time,  at  a  price  stated.  Upon  bill 
filed  by  the  mortgagor  after  the  time  given  him  to  re-purchase  had 
expired,  claiming  that  the  sale  under  the  mortgage  was  illegal  and  void, 
and  that  he  still  occupied  the  position  of  a  mortgagor  and  was  entitled 
to  redeem  from  the  purchaser :  Held,  that  the  transaction  between  the 
mortgagor  and  the  purchaser  was  not  a  mortgage — the  relation  of  debtor 
and  creditor  did  not  exist  between  them — and  the  former  had  no  remain- 
ing rights  as  a  mortgagor  which  would  give  him  any  right  of  redemp- 
tion.   Ranstead  v.  Otis  et  al.  30. 

Mortgagee  in  possession. 

5.  Of  his  relation  to  tM  mortgagor.  Although,  in  a  limited  sense  and 
for  some  purposes,  a  mortgagee  in  possession  for  condition  broken,  and 
without  foreclosure,  is  a  trustee  for  the  mortgagor,  yet  he  is  not  so  in  a 
strict  sense  and  for  all  purposes,  to  the  extent  of  disabling  him  from 
dealing  with  the  mortgaged  property,  under  any  circumstances,  for  his 
own  benefit.     Griffin  et  al.  v.  Marine  Co.  of  Chicago  et  al.  130. 

6.  The  general  rule  may  be  thus  stated:  If  a  mortgagee  "gets  an 
advantage  by  being  in  possession,  or  '  behind  the  back'  of  the  party 
interested  in  the  subject,  or  by  some  contrivance  in  fraud,  he  shall  not 
retain  the  same  for  his  own  benefit,  but  hold  it  in  trust;"  subject  to  this 
general  rule,  each  case  must  stand  on  its  own  equities.    Ibid.  130. 

7.  So,  if  the  purchase  of  an  outstanding  title  by  the  mortgagee  has 
been  accomplished  by  means  of  a  friendly  possession  derived  by  him 
from  the  mortgagor,  and  the  latter  has  had  no  opportunity  to  purchase 
for  himself,  the  former  should  hold  his  purchase  for  the  benefit  of  the 
mortgagor.    Ibid.  130. 

8.  If,  on  the  other  hand,  his  possession  is  adverse,  or  his  purchase 
has  not  been  aided  by  it,  or  the  mortgagor  has  had  the  opportunity  to 
buy  and  has  declined,  there  can  be  no  reason  for  holding  the  mortgagee 
a  trustee.    Ibid.  130. 

9.  Who  will  be  deemed  to  hold  the  position  of  a  mortgagee  in  possession. 
A  mortgagee  of  a  lease,  upon  condition  broken,  took  possession,  and 
then,  under  a  power  in  the  mortgage,  sold  the  property  mortgaged,  and 
became  the  purchaser  at  his  own  sale  without  having  any  right  so  to 
do.  He  afterwards  sold  and  conveyed  his  interest,  his  grantee  taking 
possession  and  leasing  the  premises  to  a  third  person,  the  latter  entering 
into  possession  under  his  lease.    This  last  lessee,  while  thus  in  possession, 
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purchased  in  the  outstanding  title  for  his  own  benefit :  Held,  that  he  was 
in  no  such  relation  to  the  mortgagor,  the  original  lessee,  as  to  constitute 
him  the  trustee  of  the  latter.  He  was  not  a  mortgagee,  and  owed  no 
allegiance,  as  regarded  his  possession,  to  the  mortgagor,  nor  was  there 
any  privity  between  them,  but  he  held  the  title  he  had  acquired,  inde- 
pendently of,  and  adverse  to,  the  mortgagor.  Griffin  et  at.  v.  Marine  Co. 
of  Chicago  et  al.  130. 

10.  The  possession,  even  of  a  mortgagee,  after  an  attempt  at  fore- 
closure by  sale  under  a  power  in  the  mortgage,  would  be  adverse  to  the 
mortgagor,  although  the  foreclosure  be  invalid  at  the  election  of  the  lat- 
ter, by  reason  of  the  mortgagee  purchasing  at  his  own  sale,  and  a  per- 
son holding  as  tenant  under  the  grantee  of  such  mortgagee  would 
occupy  no  fiduciary  relation  to  the  mortgagor  which  would  prevent 
him  from  acquiring  an  outstanding  title  for  his  own  benefit.    Ibid.  130. 

Mortgagor  op  a  lease. 

11.  Of  his  rights  after  an  invalid  foreclosure,  as  against  a  subsequent 
occupant  and  owner  of  the  fee.  Nor  would  the  fact  that  the  lease  of  the 
mortgagor  provided  that  he  might  retain  possession  until  his  improve- 
ments were  paid  for  or  secured,  give  him  an  interest  in  the  fee,  or  any 
right  to  purchase,  or  even  to  be  restored  to  the  possession,  as  against  the 
party  who  had  acquired  the  fee  under  the  circumstances  named.  Upon 
a  bill  filed  by  the  mortgagor,  to  determine  his  rights  in  the  premises, 
a  decree  was  entered  securing  to  him  payment  for  his  improvements  by 
a  lien  on  the  ground,  and  that  fully  met  all  his  just  claims  for  relief. 
Ibid.  130. 

Subsequent  purchaser  from  mortgagor. 

12.  Subsequent  purchaser  from  tlie  mortgagor  of  a  part  of  the  premises 
— only  secondarily  liable.  Where  a  mortgagor  conveys  a  portion  of  the 
mortgaged  premises,  retaining  a  portion  himself,  as  between  the  mort- 
gagor and  his  grantee,  that  portion  retained  by  the  mortgagor  should 
be  first  applied  to  the  payment  of  the  mortgage.     Lock  v.  Fulford,  166. 

13.  Subsequent  purchaser  of  the  remaining  portion — of  his  rights  in 
respect  to  tlie  prior  purchaser.  And  a  subsequent  purchaser  of  the  por- 
tion thus  retained  by  the  mortgagor,  with  notice  of  the  prior  sale  of  the 
other  portion,  simply  steps  into  the  shoes  of  the  mortgagor,  and  will 
hold  his  portion  subject  to  be  charged  primarily  with  the  payment  of 
the  mortgage.    Ibid.  166. 

14.  Assignee  of  mortgage,  with  notice  of  prior  sale.  So,  where  the 
assignee  of  a  note  secured  by  mortgage  took  the  assignment  with  notice 
that  a  part  of  the  mortgaged  premises  had  been  sold  and  conveyed  by 
the  mortgagor,  such  assignee  can  hold  the  portion  so  conveyed  only 
secondarily  liable,  and  must  first  exhaust  the  portion  of  the  premises 
retained  by  the  mortgagor.    It  is,  therefore,  competent  for  the  grantee 
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of  the  mortgagor,  in  a  suit  by  the  assignee  of  the  mortgage  to  foreclose, 
to  prove  the  fact  that  he  had  so  purchased  a  part  of  the  premises  after 
the  mortgage  became  a  lien,  and  that  the  assignee  had  notice  of  that 
fact.  Lock  v.  Fulford,  166. 
Purchaser  under  foreclosure. 

15.  May  convey  to  the  mortgagor.  Tenants  in  common  jointly  mort- 
gaged their  land,  and  upon  foreclosure  and  sale,  one  of  the  tenants  in 
common  became  the  grantee  of  the  purchaser  under  the  foreclosure,  by 
deed  purporting  to  convey  the  whole  tract :  Held,  the  fact  that  the  gran- 
tee of  the  purchaser  under  the  foreclosure  was  a  mortgagor,  did  not 
place  him  in  such  a  position  as  forbade  him  acquiring  the  title  in  that 
manner ;  his  purchase  did  not  operate  as  a  redemption,  but  he  could 
rely  upon  his  deed  as  color  of  title.    Hinkley  et  al.  v.  Greene,  223. 

Mortgagee  purchasing  at  his  own  sale. 

16.  WhetJier  allowable.  A  mortgagee  of  real  estate,  selling  under  a 
power,  can  not  become  the  purchaser  at  his  own  sale,  unless  by  consent 
of  the  mortgagor.     Griffin  et  al.  v.  Marine  Go.  of  Chicago  et  al.  130. 

17.  Construction  of  a  mortgage,  on  that  subject.  A  mortgage,  with  a 
power  of  sale  in  the  mortgagee,  contained  this  clause :  "  It  shall  be  law- 
ful for  the  said  party  of  the  second  part,  his  representative  or  assigns, 
to  become  purchaser  at  said  sale,  or  any  member  or  members  of  the 
firm  of  H.  A.  Tucker  &  Co."  (H.  A.  Tucker  being  the  mortgagee),  "may 
become  a  purchaser  at  such  sale,  provided  his  or  her  bid  for  said  pro- 
perty, or  any  portion  thereof:"  Held,  that  it  was  apparent  the  right  of 
the  mortgagee  to  purchase  at  the  sale  was  intended  to  be  upon  condi- 
tions, which  were  not  fully  expressed,  and  the  language  in  that  respect 
being  unintelligible,  the  entire  clause  must  be  disregarded.  The  power 
to  become  a  purchaser  at  the  sale  was  not  conferred  upon  the  mortga- 
gee.   Ibid.  130. 

18.  Rule  of  construction  in  such  cases.  Where  it  is  claimed  that  a 
mortgage  confers  upon  the  mortgagee  the  right  to  purchase  at  his  own 
sale  under  a  power  in  the  mortgage,  the  instrument,  in  that  regard, 
will  be  strictly  construed.  Such  a  privilege  the  law  does  not  give  to 
the  mortgagee,  and  does  not  favor,  and  if  claimed  under  a  clause  in  the 
mortgage,  he  must  show  it  has  been  given  in  clear  and  unmistakable 
terms.    Ibid.  130. 

19.  Such  a  clause  in  a  mortgage  is  analogous  to  one  providing  that 
the  mortgagee  may  purchase  the  equity  of  redemption  at  a  fixed  price, 
and  places  the  mortgagor  substantially  at  the  mercy  of  the  mortgagee. 
Whether  it  would  be  void,  as  being  extorted  from  the  necessities  of  the 
mortgagor,  or  whether  the  mortgagee,  acting  under  it,  would  be  required 
to  show,  against  a  claim  by  the  mortgagor  to  redeem,  that  the  sale  had 
been  fair,  and  the  property  had  brought  a  reasonable  price,  is  not  deci- 
ded, but  upon  the  question  whether  the  language  used  does  confer  the 
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MORTGAGES.  Mortgagee  purchasing  at  his  own  sale.  Continued. 
right,  it  must  receive  a  strict  construction,  being  regarded  with  disfavor 
by  the  courts.     Griffin  et  al.  v.  Marine  Co.  of  Chicago  et  al.  130. 

Of  the  mode  of  foreclosure. 

20.  As  to  real  estate  and  personalty.  Where  a  mortgage  of  real  estate 
provided,  as  the  mode  of  foreclosure,  that  the  property  should  be  sold 
at  public  sale  by  the  mortgagee,  at  a  specified  place,  and  after  adverti- 
sing for  a  given  time,  it  was  held,  this  cut  off  the  right  of  private  sale 
by  the  mortgagee.    Ibid.  130. 

21.  And  if  such  a  provision  should  be  contained  in  a  mortgage  of 
personal  property,  it  is  not  perceived  what  right  the  mortgagee  would 
have  to  disregard  it  and  sell  the  property  at  private  sale.    Ibid.  130. 

Junior  incumbrancers — not  made  parties. 

22.  Effect  of  foreclosure  upon  their  right  of  redemption.  In  this  State, 
when  the  foreclosure  is  by  scire  facias,  subsequent  incumbrancers  are 
cut  off,  though  not  made  direct  parties  to  the  proceeding.  Kenyon  v. 
Shreck  et  al.  383. 

23.  When  the  foreclosure  is  by  bill  in  chancery,  they  are  not  abso- 
lutely barred  unless  made  parties,  but  they  cannot  be  permitted  to 
assert  their  equity  of  redemption  against  an  equity  still  stronger.  Ibid. 
383. 

Parties  on  foreclosure.    See  PARTIES,  7,  8. 
Insurance  of  mortgaged  property. 

When  effected  by  the  mortgagor  or  mortgagee — rights  of  the  parties.  See 
INSURANCE,  20,  21. 

MOTION. 
Variance  between  writ  and  declaration. 

When  it  may  be  availed  of  by  motion.    See  VARIANCE,  1,  2. 

NEGLIGENCE. 
Contributory  and  comparative  negligence. 

1.  In  an  action  to  recover  damages  occasioned  by  the  negligence  of 
the  defendant,  the  plaintiff  can  not  recover  when  he  has  been  guilty  of 
contributory  negligence,  unless  his  negligence  is  far  less  in  degree  than 
that  of  the  defendant,  and  then  his  own  negligence  is  not  a  bar  to  his 
recovery.     Chicago,  Burlington  &  Quincy  Bailroad  Co.  v.  Dunn,  452. 

2.  In  actions  to  recover  damages  resulting  from  the  alleged  negligence 
of  the  defendant,  the  doctrine  of  comparative  negligence  obtains  in  this 
State ;  so  the  question  of  liability  does  not  depend  absolutely  upon  the 
absence  of  all  negligence  upon  the  part  of  the  plaintiff  or  the  defendant, 
but  upon  the  relative  degree  of  care,  or  want  of  care,  as  manifested  by 
both  parties.     Chicago  &  Northwestern  Railway  Co.  v.  Sweeney,  Admx.  325. 
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Contributory  and  comparative  negligence.     Continued. 

3.  It  is  the  duty  of  a  person  about  to  go  upon  a  railroad  track,  to  do 
so  cautiously,  and  ascertain  whether  there  is  danger ;  and  especially 
does  this  duty  devolve  upon  a  person  who,  from  long  employment  upon 
the  road  at  the  particular  place,  is  familiar  with  its  peculiar  dangers, 
from  the  numerous  tracks  there,  and  their  constant  use  in  the  switch- 
ing of  cars.  Chicago  &  Northwestern  Bailway  Co.  v.  Sweeney,  Admx.  325. 

4.  In  an  action  to  recover  damages,  under  the  statute,  for  the  death 
of  a  person,  alleged  to  have  been  occasioned  by  the  negligence  of  a  rail- 
road company,  it  appeared  the  deceased  was  a  track  repairer  in  the 
service  of  another  company,  with  whose  road  the  defendants'  track 
connected  at  the  place  where  the  accident  occurred,  and  with  which 
the  deceased  was  very  familiar,  having  worked  about  it,  or  near  it,  for 
several  years.  It  was  a  point  where  the  tracks  were  numerous,  and 
engines  constantly  in  motion  in  great  numbers.  While  cars  were  being 
pushed  by  an  engine,  the  deceased  stepped  upon  the  track  in  front  of 
the  moving  cars,  with  his  back  to  them,  and  his  cap  drawn  closely  over 
his  ears,  not  looking  about  to  see  if  there  was  danger,  which  he  could 
easily  have  discovered,  and  of  which  he  should  have  been  aware  from 
his  long  familiarity  with  the  place.  The  cars  overtook  him,  and  he 
was  struck  and  killed.  He  was  held  to  have  been  guilty  of  such  gross 
negligence,  and  even  recklessness,  that  there  could  be  no  recovery, 
unless  a  greater  degree  of  negligence  on  the  part  of  the  company  could 
be  shown.    Ibid.  325. 

5.  There  seemed  to  have  been  no  negligence  on  the  part  of  the  com- 
pany. The  switchman  walked  along  the  track  about  sixty  feet  in 
advance  of  the  moving  train  and  saw  the  track  was  clear.  While  doing 
so,  the  deceased  stepped  on  the  track  between  him  and  the  train,  with 
his  back  to  the  train,  without  noticing  its  approach,  although  it  was  in 
plain  view.  So  soon  as  he  was  seen  by  the  switchman,  he  shouted  to 
him,  but  he  gave  no  heed  to  the  warning.  The  train  was  moving  very 
slow,  and  had  the  usual  complement  of  men  about  it,  who  attended  to 
their  duties,  and  the  engine  bell  was  ringing  continuously.    Ibid.  325. 

6.  There  was  no  watch  upon  the  forward  car  to  give  warning,  but 
there  was  an  engineer  and  fireman,  and  a  switchman  and  his  assistant 
who  was  in  a  favorable  position  along  side  of  the  train  to  receive  sig- 
nals from  the  switchman  on  the  track  and  communicate  them  to  the 
engineer.  But  even  if  a  man  stationed  on  the  forward  car  would  have 
been  more  serviceable  in  giving  warning,  his  not  being  there  was  slight 
negligence  compared  with  the  recklessness  of  deceased.     Ibid.  325. 

7.  In  an  action  against  a  railroad  company  to  recover  damages  for 
the  death  of  a  person,  caused  by  the  alleged  negligence  of  the  company 
while  the  deceased  was  engaged  in  unloading  a  coal  car,  it  was  deemed 
the  central  question  whether  the  deceased  used  proper  care  and  caution 
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Contributory  and  comparative  negligence.  Continued. 
in  entering  upon  the  car  under  the  circumstances  then  existing,  the 
company's  employees  being  at  the  time  engaged  in  switching  upon 
the  track  where  the  coal  car  was  standing,  in  making  up  a  train ;  for 
however  discreet  and  careful  the  deceased  may  have  been  when  on  the 
car,  the  question  remained,  and  to  be  submitted  to  the  jury,  was  he 
justified  in  being  there  at  that  time,  and  under  the  circumstances  ?  Illi- 
nois Central  Railroad  Co.  v.  Weldon,  Admr.  290. 

Negligence  in  a  railroad. 

8.  In  an  action  against  a  railroad  company  for  personal  injury 
received  by  the  plaintiff,  by  reason  of  the  train  in  which  he  was  a  pas- 
senger having  struck  a  cow  which  suddenly  run  upon  the  track,  and 
the  cars  thrown  from  the  rails,  it  appeared  that  cattle  were  in  the  habit 
of  resorting  to  the  station  where  the  accident  happened,  being  attracted 
there  by  the  corn  liable  to  be  scattered  upon  the  ground,  and  that  a 
few  days  before  this  accident,  a  train  had  run  over  a  cow  at  that  sta- 
tion. There  was  no  watchman  there  to  keep  the  track  clear,  and  the 
train  was  passing  the  station  with  more  than  ordinary  speed.  With 
the  known  liability  to  such  accidents  at  that  place,  this  was  inexcusable 
negligence.     Chicago,  Bock  Island  &  Pacific  Railroad  Co.  v.  McAra,  296. 

9.  Liability  of  railroad  companies  for  injury  to  their  servants,  occa- 
sioned by  dangerous  structures.  See  MASTER  AND  SERVANT,  2 
to  6. 

10.  And  for  injuries  to  servants  from  negligence  of  their  fellow  ser- 
vants.    Same  title,  7,  8. 

Injury  from  defective  sidewalks. 

11.  Liability  of  cities  and  individuals.    See  HIGHWAYS,  4. 

NEW  PROMISE. 
What  is  proof  thereof. 

1.  By  a  re-organized  railroad  corporation.  Where  the  property  and 
franchises  of  a  railroad  corporation  have  been  sold  and  conveyed  under 
a  deed  of  trust  given  to  secure  a  debt  of  the  company,  and  the  purcha- 
sers re-organize,  to  prove  a  new  promise  by  the  re-organized  company 
to  pay  a  debt  owing  by  the  company  as  originally  organized,  there 
must  be  shown  some  action  on  the  part  of  the  directors  of  the  former 
from  which  the  promise  can  be  clearly  inferred.  The  mere  certificate 
of  their  secretary,  that  the  amount  was  due  on  specified  items,  would 
be  insufficient  to  prove  a  new  promise,  or  to  bind  the  company,  unless 
it  appeared  he  had  been  empowered  to  adjust  the  claim.  American 
Central  Railway  Co.  v.  Miles,  174. 

Statute  of  limitations. 

2.  Sufficiency  of  a  new  promise,  to  take  the  case  out  of  the  statute.  See 
LIMITATIONS,  8  to  11. 
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NEW  TRIALS. 
Excessive  damages. 

1.  In  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  received  by  the  plaintiff  by  reason  of  the  negligence  of  the 
company,  it  appeared  the  plaintiff  had  no  bones  broken.  He  stated  at 
the  time  of  the  accident  that  he  was  not  much  hurt.  On  the  trial,  he 
stated  that  he  was  severely  bruised  on  his  left  side.  His  physicians  said 
it  was  merely  a  muscular  injury.  He  kept  his  bed  nearly  all  the  time 
for  a  month,  getting  up,  however,  and  walking  about  the  house  every 
day,  and  claimed  to  be  still  lame  at  the  trial,  which  was  about  ten 
months  after  the  accident,  though  there  was  some  reason  for  supposing 
his  recovery  would  have  been  more  rapid  if  he  had  had  no  claim  for 
damages.  A  verdict  for  $5000  was  considered  excessive,  and  the  judg- 
ment was  reversed  for  that  cause.  Chicago,  Bock  Island  &  Pacific  Rail- 
road Co.  v.  McAra,  297. 

2.  Although  there  is  no  fixed  criterion  for  assessing  the  damages  in 
an  action  for  a  personal  tort,  yet  they  should  be  so  assessed  as  to  pre- 
clude the  idea  that  passion  or  prejudice  controlled  the  jury,  or  their 
sensibilities  were  worked  upon  by  unworthy  appliances.  Walker  v. 
Martin,  347. 

3.  In  an  action  for  malicious  prosecution,  it  appeared  the  defendant 
had  caused  the  arrest  of  the  plaintiff  on  a  charge  of  larceny,  the  latter 
being  confined  in  jail  for  a  period  of  nine  days,  when  he  was  dis- 
charged. The  prosecution  was  malicious  and  wholly  unjustifiable. 
The  defendant  was  a  man  of  large  wealth,  while  the  plaintiff  was  a 
poor  man,  who  obtained  his  living  by  his  labor.  On  the  first  trial,  the 
weight  of  the  evidence  was,  that  the  plaintiff's  character  was  bad.  A 
verdict  of  $20,000  was  considered  excessive,  and  the  judgment  was 
reversed.  On  a  second  trial,  the  evidence  in  regard  to  the  character  of 
the  plaintiff  was  conflicting,  yet,  while  the  greater  number  of  wit- 
nesses testified  to  his  good  character,  the  impression  was  made  that  he 
was  not  in  such  position,  in  society  or  among  business  men,  as  to  be 
greatly  injured  by  the  wrongful  prosecution.  On  the  second  trial,  a 
verdict  was  returned  for  $25,000,  and  a  remittitur  being  entered  for 
$5000,  a  judgment  was  rendered  for  $20,000,  which  was  reversed  upon 
the  sole  ground  that  the  damages  were  outrageously  excessive.  Ibid. 
347. 

4.  In  an  action  against  a  railroad  company,  for  injuries  to  the  plain- 
tiff, caused  by  the  alleged  negligence  of  defendants'  servants  in  blow- 
ing the  whistle  on  an  engine,  at  a  time  and  place,  however,  when  and 
where  it  was  customary  to  blow  it,  while  too  near  a  team  of  mules 
attached  to  a  wagon  in  which  the  plaintiff  was  riding,  it  was  held,  that 
compensatory  damages  only  should  be  given.  And  the  only  injury  sus- 
tained by  the  plaintiff  being  a  sprained  ankle,  from  which,  with  proper 
care,  he  would  have  recovered  in  five  or  six  weeks,  a  verdict  for  $1525 
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was  regarded  as  excessive.     Chicago,  Burlington  &  Quincy  Railroad 
Co.  v.  Dunn,  451. 

5  In  a  case  sounding  in  damages,  unless  the  verdict  is  manifestly  so 
high  as  to  produce  the  conviction  that  the  jury  were  actuated  by  im- 
proper motives,  it  will  not  be  disturbed  on  the  ground  of  being  exces- 
sive.    Chicago,  Rock  Island  &  Pacific  Railroad  Co.  v.  Otto,  416 

6.  In  an  action  by  a  brakeman  upon  a  railroad,  against  the  company 
for  injuries  received  through  the  negligence  of  the  defendants,  in  con- 
structing an  awning  so  near  the  track  that  when  the  plaintiff  ascended 
a  freight  car  in  obedience  to  a  signal  for  brakes,  he  was  thrown  from 
the  car  by  coming  in  collision  with  the  awning,  it  appeared  his  left  arm 
was  broken  and  had  to  be  amputated,  and  his  head  was  bruised  with  a 
scalp  wound.  He  was  treated  by  physicians  about  two  months  His 
wages  had  been  $40  per  month.  A  verdict  for  $10,000  was  considered 
excessive  there  being  no  foundation  for  vindictive  damages.  Illinois 
Central  Railroad  Co.  v.  Welch,  184.  ^mois 

7.  In  an  action  under  the  statute,  for  the  death  of  a  person-what  dama- 
ges  were  regarded  excessive.    See  MEASURE  OF  DAMAGES,  6. 

NOTICE. 
Notice  op  suit  to  defendant. 

1  Necessity  thereof.  A  decree  rendered  upon  the  default  of  a  party 
who  had  no  nofce  of  the  suit,  either  actual  or  constructive,  is  void  as 
to  such  party.     Clark  et  al.  v.  Bogle  et  al.  427. 

On  adjournment  of  tbustee's  sales. 

rfW   ""  *H"  '^^    B  haS  been  held  that  a  *"•*»  *  a  deed 
of  trust  may  adjourn  a  sale  in  his  discretion,  but  when  he  does  so   he 
must  g.ve  a  new  notice  for  the  same  length  of  time  required  in  the  fi 
instance.     Griffin  et  al.  v.  Marine  Go.  of  Chicago  et  al.  130. 

8     Nor  is  this  rule  in  regard  to  the  notice,  affected  by  the  fact  that 
he  deed  contains  a  clause  authorizing  an  adjournment  /such  a lause 
is  not  material,  as  the  power  exists  without  it.    Ibid.  130. 
Notice  of  tax  sales. 

tSKE SSJ  Tt° be  ^-Tr*-?. See 

Notice  of  sale  in  partition. 

TmTi5Pr°0f  there°f  muSt  be  prmrved  in  the  record-  See  PARTI- 

Proof  of  notice  op  sale  under  trust  deed 

Obviated  by  recitals  in  the  deed  given  by  the  trustee.    See  SALES,  6. 
38 — 52nd  III. 
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OFFICES. 

Public  offices. 

Right  of  private  persons  to  enter  the  same.     See  PUBLIC  OFFICES,  1. 

ORDINANCE. 
In  relation  to  inspection  of  fish. 

1  Construction  thereof.  A  city  ordinance,  requiring  that  all  fresh 
water  fish  in  packages,  brought  into  the  city  for  sale,  shall,  before  being 
sold,  be  inspected  and  branded,  and  imposing  a  penalty  for  its  violation, 
does' not  render  a  person  liable  to  the  penalty  for  selling  such  fish  m 
packages  not  inspected  and  branded,  when  the  same  are  made  up  from 
other  packages  that  haye  been  duly  inspected  and  branded.  City  of 
Chicago  v.  Hobson  et  al.  482. 

OUSTER. 

Tenants  in  common. 

What  constitutes  an  ouster  of  one  tenant  in  common  by  another,    bee 

LIMITATIONS,  16 

PARENT  AND  CHILD. 
Of  inhuman  treatment  of  a  child  by  a  parent. 
It  is  punishable  by  law.    See  CRIMINAL  LAW,  3,  4. 

PARTIES. 
In  actions  at  law,  generally. 

1  In  a  suit  against  the  members  of  an  association  for  services  ren- 
dered the  name  of  a  person  which  was  signed  to  the  articles  of  associ- 
ation without  authority,  may  properly  be  omitted  as  a  defendant.    Boyd, 
v.  Merriell,  151. 

TO  RECOVER  INDEBTEDNESS  DUE  A  FIRM. 

2  In  all  cases  of  indebtedness  to  a  partnership  firm,  the  action  must 
be  brought  by  the  members  of  the  firm-one  of  the  members  can  not 
sue  alone,  and  recover  at  law  for  what  his  co-partners  may  agree  to  be 

"    ,:  ' '  "  ""  (jO.  v. 


his  portion  of  a  debt  due  the  firm.      American  Central 
Miles,  174. 

IN  SUIT  AGAINST  SEVERAL  TORT  FEASORS. 

3  They  may  be  sued  severally.  A  plaintiff  may  maintain  several 
actions  against  a  number  of  persons  who  commit  a  trespass  or  other 
tort  jointly,  and  may  recover  several  judgments,  though  he  can  have 
but  one  satisfaction.    Severin  et  al.  v.  Eddy,  189. 

'  TThTre  the  board  of  supervisors  of  a  county  entered  into  a  contract 
to  convey  the  swamp  and  overflowed  lands  belonging  to  the  county,  for 
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a  certain  sum  of  money,  and  upon  condition  the  grantees  should  drain 
the  lands  conveyed,  such  board  may  maintain  a  bill  in  chancery  against 
the  grantees,  to  assert  and  enforce  the  rights  of  the  county  concerning 
the  subject  of  such  condition,  and  the  trust  arising  in  respect  thereto 
Board  of  Supervisors  of  Henry  Co.  v.  Winnebago  Swamp  Drain.  Co  et 
al.  456. 

^  5.  And  although  such  grantees  may  have  sold  and  conveyed  a  por- 
tion of  the  lands  before  suit  brought,  yet  the  original  grantees,  or  their 
representatives,  are  the  only  necessary  parties  defendant  to  such  a  bill 
Ibid.  456. 

6.  One  of  several  creditors  of  an  estate  may  maintain  a  bill  to  obtain 
payment  of  Ms  claim.     See  ADMINISTRATION  OF  ESTATES,  11. 

Parties  to  a  foreclosure. 

7.  Of  a  subsequent  purchaser  from  the  mortgagor.  A  subsequent  pur- 
chaser from  a  mortgagor  ought  to  be  made  a  party  to  a  suit  to  foreclose 
the  mortgage;  but  if  he  be  not  made  a  party,  the  decree  of  foreclosure 
will  not,  for  that  reason,  be  void-it  will  be,  as  to  him,  a  mere  nullity 
leaving  to  him  the  right  which  he  acquired  by  his  purchase-that  of 
redemption-in  full  force,  and  which  he  may  still  exercise,  even  though 
the  decree  was  for  a  strict  foreclosure.     Cutter  et  al.  v.  Jones,  85. 

_  8.  Of  the  heirs-at-law  of  a  person  who  had  conveyed  his  title  in  his  life 
time.  The  owner  of  real  estate  conveyed  the  same  in  fee,  and  his  gran- 
tee, simultaneously  with  such  conveyance,  made  a  quit-claim  deed  to 
the  wife  of  the  first  grantor.  Subsequently,  the  wife  executed  a  mort- 
gage upon  the  property,  her  husband  joining  therein.  Upon  foreclosure 
of  such  mortgage,  after  the  death  of  the  husband,  the  children  and  heirs- 
at-law  of  the  latter,  having  no  interest  in  the  property,  were  not  neces- 
sary parties  to  the  suit.     Douglas  et  al.  v.  Soulier,  154. 

Junior  incumbrancers— not  made  parties. 

9  Effect  of  foreclosure  upon  their  right  of  redemption.  See  MORT- 
vtACtEo,  22,  23. 

Where  feme  sole  plaintiff  marries  pending  suit. 

10.  Where,  pending  an  action  commenced  by  a  feme  sole,  the  plain- 
tiff marries,  judgment  may  be  rendered  in  her  favor  by  her  original 
name,  unless  a  change  of  name  be  brought,  in  some  way,  to  the  notice 
ol  the  court.     Wilson  et  al.  v.  McKenna,  43. 

Whether  a  married  woman  may  sue  alone. 

For  personal  injuries  to  herself.     See  MARRIED  WOMEN,  2. 
In  an  action  of  trover. 

Joint  liability  of  partners.     See  TROVER,  3,  4. 
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PARTITION. 
When  partition  allowable. 

1.  Wiere  there  is  an  estate  for  life.  One  tenant  in  common  may  sue 
out  a  writ  of  partition,  even  though  there  be  a  subsisting  life  estate  in 
another  in  the  premises,  notwithstanding  the  objection  of  the  owner  of 
the  life  estate ;  and,  in  case  partition  can  not  be  made,  he  may  obtain 
an  order  for  the  sale  of  the  whole  of  the  premises,  subject  to  the  life 
estate.    Hilliard  v.  Scoville  et  al.  449. 

2.  And  though  the  premises  may  sell  for  less  by  reason  of  the  life 
estate  in  them,  that  is  no  reason  why  either  of  the  remainder-men 
should  be  delayed  in  proceeding  to  sever  the  tenancy,  as  between  them- 
selves.   Ibid.  449. 

Jurisdiction  in  chancery. 

3.  In  partition.  Equity  has  jurisdiction  in  case  of  partition.  Nor 
does  the  fact  that  a  concurrent  remedy  exists  at  the  common  law,  under 
the  writ  of  partition,  or  under  our  statute,  in  the  least  affect  such  juris- 
diction.   Hess  et  al.  v.  Voss  et  al.  472. 

Proof  of  notice  of  sale. 

4.  Wietlier  it  must  appear  of  record.  It  has  been  held,  in  a  proceed- 
ing for  partition  under  the  statute,  where  there  was  an  order  of  sale, 
the  commissioner  appointed  to  execute  the  decree  must  file  a  copy  of 
the  notice  of  the  sale,  with  an  affidavit  that  it  was  posted,  or  if  printed, 
a  copy,  with  a  certificate  of  the  publisher.    Ibid.  472. 

5.  But  where  the  partition  was  sought  in  chancery,  and  there  was  a 
decree  of  sale,  the  master  who  executed  the  decree  reported  that  he 
had  given  the  required  notice,  and  furnished  a  copy  with  his  report, 
and  it  was  held  not  to  be  essential,  as  the  proceeding  was  in  chancery, 
that  the  record  should  show  the  notice  with  an  affidavit  or  publisher's 
certificate.    Ibid.  472. 

PARTNERSHIP. 

Sale  of  one  partner's  interest  under  execution. 

1.  Relations  of  the  purchaser  with  the  other  partner.  The  interest  of 
one  partner  in  the  partnership  property  may  be  sold  under  execution 
against  him  for  his  individual  debt,  and  that  interest,  whatever  it  may 
be,  will  pass  to  the  purchaser,  to  be  held,  however,  subject  to  all  the 
rights  of  the  other  partner,  so  that  if,  upon  a  settlement  of  the  partner- 
ship affairs,  the  debtor  partner  would  have  been  entitled  to  nothing  had 
no  sale  taken  place,  then  the  purchaser  will  take  nothing  by  his  pur- 
chase.    Chandler  v.  Lincoln,  74. 

2.  In  what  proceedings  such  rights  may  be  adjusted.  But  in  an  action 
of  replevin,  where  the  title  of  a  part  of  the  property,  alleged  to  be  in  a 
third  person  as  a  partner,  is  in  issue,  no  settlement  could  be  made 
between  such  partner  and  a  purchaser  under  execution  against  his 
co-partner,  and  an  instruction  on  that  subject  would  be  irrelevant.  Ibid.  74. 
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PARTNERSHIP.     Continued. 
Evidence  to  prove  a  partnership. 

Whether  competent.    See  EVIDENCE,  20,  21,  22. 

PAYMENT. 
Op  the  time  op  payment. 

On  a  sale  of  chattels.    See  SALES,  2,  3. 

PLEADING. 
Of  the  declaration. 

1.  TJie  inducement.  Mere  inducement  is  not  required  to  be  set  out 
with  the  same  degree  of  particularity  as  the  contract  itself.  Phelan  et 
ah  v.  Andrews  et  al.  486. 

2.  So,  in  an  action  for  a  breach  of  warranty,  the  terms  and  condi- 
tions of  the  contract  are  only  stated  as  inducement  to  the  warranty. 
Ibid.  486.    See  PLEADING  AND  EVIDENCE. 

3.  What  sufficient  averment  of  consideration.  Where,  in  an  action  of 
assumpsit  for  goods,  wares  and  merchandize  sold  and  delivered,  the  dec- 
laration averred  that  the  plaintiff  sold  and  delivered  to  the  defendant 
goods,  wares  and  merchandize,  at  her  instance  and  request,  amounting 
to  a  specified  sum,  "which  sum  said  defendant  then  and  there  promised 
to  pay  the  said  plaintiff  for  such  goods,  wares  and  merchandise :"  Held, 
a  sufficient  averment  of  consideration.    Bead  v.  Walker,  333. 

4.  Averment  of  time.  So  an  allegation  in  the  declaration,  that  goods, 
wares  and  merchandize  were  sold  and  delivered  at  divers  times  between 
specified  dates,  where  the  transaction  runs  through  a  long  space  of  time, 
is  a  sufficient  averment  of  time,  and,  in  such  case,  it  is  not  necessary  to 
aver  that  the  transaction  occurred  on  a  single  specified  day.     Ibid.  333. 

5.  Venue— locus  in  quo.  In  transitory  actions,  it  is  only  necessary  to 
state  a  venue,  and  the  county  alone  is  a  sufiicient  venue,  without  sta- 
ting the  city.     Ibid.  333. 

6.  Construction  of  a  count  as  to  time  of  payment.  Upon  a  contract 
for  the  sale  of  ten  thousand  bushels  of  barley,  to  be  delivered  in  such 
manner  that  one  thousand  bushels  should  be  delivered  each  week,  in  an 
action,  by  the  buyer,  for  non-delivery  of  the  grain,  it  was  alleged  in 
the  declaration  that  the  plaintiff  had  "  promised  the  defendant  to  accept 
and  receive  the  said  goods,  and  to  pay  him  for  the  same  at  the  price 
aforesaid,"  "and  although  said  time  for  the  delivery  of  said  goods  as 
aforesaid,  hath  long  since  elapsed,  and  the  plaintiff  has  always  been 
ready  and  willing  to  accept  and  receive  the  said  goods,  and  to  pay  for 
the  same  at  the  rate  or  price  aforesaid,"  yet  the  defendant  had  not,  within 
the  time  stipulated,  or  at  any  time,  delivered  the  grain,  except  a  certain 
portion  of  it :  Held,  that  the  true  meaning  and  legal  effect  of  the  count 
was,  that  payment  was  to  be  made  on  the  delivery  of  the  whole  ten 
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PLEADING.    Of  the  declaration.     Continued. 

thousand  bushels,  and  not  on  the  delivery  of  each  weekly  installment. 
Mete  et  al.  v.  Albredit,  492. 

7.  In  an  action  against  a  railroad  for  injury  to  stock.  In  an  action 
against  a  railroad  company  for  killing  stock,  the  declaration  averred 
that  the  company  had  failed  to  fence  the  road  at  the  place  where  the 
animal  was  killed,  or  where  it  got  upon  the  track,  and  that  it  was  not 
killed,  nor  did  it  get  upon  the  track,  at  any  of  the  excepted  places. 
Upon  the  objection,  that  it  was  not  directly  averred  that  the  injury  was 
the  result  of  the  company's  failure  to  fence,  it  was  held,  the  facts  averred 
would  raise  a  'prima  facie  presumption  that  the  injury  resulted  from 
that  cause,  and  at  least  after  verdict,  on  motion  in  arrest,  the  declara- 
tion would  be  held  sufficient.  Toledo,  Peoria  &  Warsaw  JRaihcay  Co. 
v.  Bar st,  89. 

8.  In  an  action  against  a  railroad  company  for  personal  injuries  from 
negligence  of  fellow  servants.  In  an  action  against  a  railroad  company  to 
recover  damages  for  the  death  of  a  person,  an  employee  of  the  com- 
pany, occasioned  by  the  negligence  of  his  fellow  servants,  it  was  alleged 
the  injury  was  received  while  the  deceased  was  in  the  act  of  coupling 
cars,  a  service  he  was  commanded  to  do,  but  which  was  not  within  the 
scope  of  his  employment,  and  his  death  was  caused  by  the  improper 
manner  of  handling  the  engine  to  which  the  cars  were  attached :  Held, 
the  declaration  should  contain  an  averment  that  deceased,  while  coup- 
ling the  cars,  used  due  care  and  caution.  Lalor,  Admx.  v.  Chicago,  Bur- 
lington &  Quincy  Railroad  Co.  401. 

Action  on  penal  bond. 

9.  Of  assigning  successive  breaches.  The  18th  section  of  the  practice 
act,  which  provides  that  in  actions  upon  penal  bonds,  successive  breaches 
may  be  assigned  and  recovery  had,  after  a  trial  and  judgment  in  the 
same  action,  is  not  confined  in  its  operation  to  actions  on  official  bonds, 
but  applies  as  well  to  other  penal  bonds,  conditioned  for  the  perform- 
ance of  covenants,  where  the  non-performance  of  the  condition  is  not 
necessarily  embraced  in  a  single  breach.    Bent  v.  Bavison,  109. 

10.  So  where  one  partner  purchased  his  co-partner's  interest  in  the 
firm,  agreeing  to  pay  the  partnership  debts,  and  gave  a  penal  bond  con- 
ditioned for  their  payment  within  a  specified  time,  upon  a  breach  of 
such  condition  by  the  neglect  of  the  obligor  to  pay  the  firm  debts,  as 
he  had  agreed,  a  right  of  action  upon  the  bond  accrued  to  the  obligee, 
but  if  the  latter  had  not  himself  paid  the  debts,  or  some  portion  of 
them,  he  could  recover  only  nominal  damages,  and  the  judgment  for 
the  penalty  would  stand  as  security  for  such  other  breaches  as  might 
afterwards  happen  by  reason  of  the  obligee  paying  the  debts,  or  any 
portion  of  them.     Ibid.  109. 
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PLEADING.     Continued. 

Demurrer. 

11.  When  the  proper  mode  of  raising  a  question.  Where  a  plea  of 
the  statute  of  limitations  is  interposed,  the  question,  whether  there  is 
any  statute  barring  the  action,  should  be  raised  by  demurrer  to  the  plea. 
Norton  v.  Colby,  198. 

Special  demurrer. 

12.  On  special  demurrer,  no  objection  to  pleading,  not  specifically 
pointed  out,  will  be  considered.    Bead  v.  Walker,  333. 

Claiming  a  statutory  benefit  or  remedy. 

13.  A  party  claiming  a  benefit  or  remedy  given  by  statute,  must 
bring  himself,  by  proper  averments  and  pleadings,  within  its  provisions. 
Schooner  "  Norway  "  v.  Jensen,  373. 

Plea  op  fraud. 

14.  Generally,  a  plea  of  fraud,  to  be  sufficient,  must  aver  that  the 
defendant  relied  upon  the  fraudulent  representation.  Wisdom  et  al.  v. 
Becker,  342. 

15.  As  to  the  consideration  of  a  note.  In  an  action  upon  a  promissory 
note,  the  defendant  averred  in  a  special  plea  that  the  note  was  given 
for  a  leasehold  estate,  to  which  the  plaintiff  falsely  and  fraudulently 
represented  he  held  title,  and  that  all  taxes  were  paid,  and  that  the 
defendant  was  obliged  to  surrender  the  premises.  The  plea  was  bad, 
as  it  did  not  aver  that  defendant  had  not  enjoyed  the  .benefit  of  the 
term,  or  that  the  plaintiff  did  not  subsequently  acquire  title  to  the 
same.  For  aught  that  appeared,  the  surrender  may  have  been  on  the 
last  day  of  the  term,  or  to  a  person  not  entitled  to  the  premises.  Ibid. 
342. 

16.  The  plea  was  defective,  also,  in  not  stating  the  manner  in  which 
or  why  the  title  failed.    Ibid.  342. 

Plea  of  failure  of  consideration. 

17.  Of  its  suficiency.  A  plea  in  an  action  upon  a  note  which  avers 
that  the  note  was  given  in  consideration  of  a  leasehold  estate  purchased 
by  the  defendant  from  the  plaintiff,  to  which  the  latter  had  no  title,  is 
not  good  as  a  plea  of  failure  of  consideration,  in  the  absence  of  an 
averment  that  the  defendant  did  not  enter  upon  and  enjoy  the  term. 
Ibid.  342. 

Pleading  in  actions  for  slander.    See  SLANDER,  1,  2. 

PLEADING  IN  CHANCERY.    See  CHANCERY,  1,  2,  3. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Must  correspond.  In  every  case,  a  party  suing  must  recover  on 
his  allegations  and  proofs.     So,  in  an  action  to  recover  damages  for  non- 
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PLEADING  AND  EVIDENCE. 
Allegations  and  proofs.  Continued. 
delivery  of  grain  purchased  by  the  plaintiff,  where  the  contract  pro- 
vided for  the  delivery  of  the  grain  in  installments  at  different  times, 
if  the  declaration  was  framed  on  the  theory  that  payment  was  to  he 
made  only  on  the  delivery  of  the  whole  quantity  bought,  the  plaintiff 
can  not  recover  upon  a  contract  under  which  payment  was  to  be  made 
on  the  delivery  of  each  installment  of  the  grain.  Metz  et  al.  v.  Albrecht, 
492. 

Evidence  under  the  common  counts. 

2.  An  instrument  was  made  as  follows :  "  $2400.  Value  received, 
in  seven-thirty  United  States  bonds,  to  the  amount  of  twenty-four  hun- 
dred dollars,  with  interest  coupons  due  the  fifteenth  of  February  next, 
and  the  bonds  due  or  convertible  into  five-twenty-bonds  on  the  fifteenth 
of  August  next,  we  jointly  and  severally  promise  to  pay  Frederick  J. 
Fischer,  or  order,  twenty-four  hundred  dollars  in  United  States  bonds, 
or  the  equal  value  of  the  above  described  bonds  at  maturity,  with  the 
interest  accrued  on  the  same  to  this  date.  To  be  paid  in  five-twenty  or 
ten-forty  bonds  or  money,  at  the  election  of  said  Frederick  J.  Fischer, 
one  year  from  date,  with  interest  at  the  rate  of  ten  per  cent  per  annum :" 
Held,  such  an  instrument  is  admissible  in  evidence  under  the  common 
counts,  as  it  is  either  a  promissory  note  or  a  contract  fully  executed  by 
the  party  to  whom  the  promise  is  made,  and  nothing  left  to  be  done  by 
the  maker  but  to  pay  the  money.     Childs  v.  Fischer,  205. 

Variance  between  declaration  and  contract  sued  on. 

3.  In  a  suit  for  breach  of  warranty,  where  the  declaration  sets  out 
the  contract  only  in  substance,  and  not  in  hozc  verba,  a  variance,  to  be 
fatal,  between  the  contract,  as  declared  on,  and  the  one  offered  in  evi- 
dence, must  be  in  some  material  matter.  Phelan  et  al.  v.  Andrews  et 
al.  486. 

4.  In  a  suit  to  recover  damages  for  an  alleged  breach  of  warranty, 
in  the  manufacture  of  two  steam  boilers,  the  declaration  alleged  they 
"  were  intended  for  driving  a  grist  mill,  at  Annawa,  in  the  county  of 
Henry,  and  State  of  Illinois,"  while  the  contract  was  silent  as  to  their 
purpose,  or  place  where  they  were  to  be  used :  Held,  there  being  no 
averment  that  the  contract  stated  they  were  to  be  so  used,  and  the  decla- 
ration only  purporting  to  set  out  the  contract  in  substance,  this  was  not 
a  variance.    Ibid.  486. 

5.  Nor  is  there  any  substantial  difference  between  the  averment  that 
the  boilers  "  should  be  built  and  manufactured  in  a  first  class  manner," 
and  that  "  the  work  should  be  done  in  a  first  class  manner."    Ibid.  486. 

6.  Implied  warranty.  So,  where  the  declaration  alleged  that,  "in 
consideration  of  the  manufacture,  sale  and  warranty  of  the  boilers, 
plaintiffs  agreed  to  pay  $2400,"  while  the  contract  read,  "  defendants 
were  to  build  two  steam  boilers  with  a  mud-receiver,  for  $2400 :"    Held, 
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PLEADING  AND  EVIDENCE. 
Variance  between  declaration  and  contract  sued  on.  Continued. 
this  was  not  a  variance,  as  the  pleader,  in  averring  the  warranty,  only- 
stated  the  substance  of  the  agreement,  and  a  mud-receiver  constituted 
a  part  and  necessary  portion  of  the  boilers — it  being  a  well  recognized 
rule  of  law  that  when  a  manufacturer  furnishes  his  wares,  he  impliedly 
warrants  them  to  be  reasonably  suited  to  the  purpose  for  which  such 
articles  are  designed,  and  to  be  skillfully  and  properly  constructed. 
Phelan  et  al.  v.  Andrews  et  al.  486. 

7.  Nor  is  there  a  variance  when  the  declaration  avers  that  plaintiffs 
were  to  pay  $2000,  on  the  completion  of  the  boilers,  and  $400  on  June 
the  1st,  1867,  with  ten  per  cent  interest,  and,  by  the  contract,  plaintiffs 
were  to  pay  $2000  cash  at  the  shop  of  defendants  on  completion  of  the 
work,  "  and  give  a  lien  note  for  $400,  payable  June  1st,  1867,  with  ten 
per  cent  interest,  payable  at  Second  National  Bank,  Peoria" — the  terms 
and  conditions  of  the  contract  being  only  stated  as  inducement  to  the 
warranty,  upon  which  the  action  is  based,  and  mere  inducement  is  not 
required  to  be  set  out  with  the  same  degree  of  particularity  as  the  con- 
tract itself.    Ibid.  486. 

POSSESSION. 

Op  the  extent  of  possession. 

1.  Whether  it  extends  tc~  newly  purchased  adjoining  lands.  The  prin- 
ciple that  when  a  party  purchases  land  adjoining  a  tract  of  which  he 
was  already  in  the  occupancy,  he  will  be  considered  as  at  once,  in  point 
of  law,  in  possession  of  the  newly  acquired  tract,  is  true  only  when 
the  latter  tract  is  vacant,  or  at  least  not  held  under  an  adverse  posses- 
sion.    Ballance  v.  Flood.  49. 

Adverse  possession. 

2.  WJien  possession  will  be  adverse,  as  against  a  mortgagor.  See 
MORTGAGES,  9,  10. 

POWERS. 
Whether  limited. 

1.  A  party  executed  a  conveyance  of  land,  absolute  in  form,  and 
received  from  the  grantee  a  writing  as  follows:  " I  hereby  agree,  in 
consideration  of  receiving  a  special  warranty  deed  from  Patrick  Walsh 
for  N.  25  feet,  lot  2,  block  5,  in  Brainard  and  Evans' addition,  that  I 
will  endeavor  to  sell  said  lot  within  one  year  from  the  date  hereof,  and 
that,  after  paying  all  moneys  due  to  Daniel  Brainard,  and  also  to 
myself,  with  any  interest  accruing  thereon,  then  I  will  repay  to  said 
Patrick  Walsh  all  the  surplus  arising  from  said  sale,  and  for  any  rent 
received  by  me  during  said  year :"  Held,  the  power  given  to  the  gran- 
tee, under  the  convej^ance  to  him,  and  the  writing  mentioned,  to  sell 
the  property,  was  not  a  limited  power;  the  property  was  not  to  revert 
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POWERS.    Whether  limited.     Continued. 

to  the  grantor,  and  his  only  claim  was  for  an  account  from  the  grantee 
of  the  proceeds  of  the  sale,  and  for  the  payment  of  any  surplus  there 
might  be.     Walsh  v.  Brennan  et  al.  193. 

2.  So  the  title  of  a  bona  fide  purchaser  from  such  grantee,  having 
no  notice  of  the  trust  relations  between  the  latter  and  his  grantor,  would 
not  be  affected  thereby,  and  such  grantor  would  not  be  entitled  to  a 
reconveyance  of  the  property  upon  payment  of  the  amount  secured. 
Ibid.  193. 

PRACTICE. 

"Who  entitled  to  the  opening  op  a  cause. 

1.  Upon  an  appeal,  by  the  heirs  of  an  estate,  to  the  circuit  court, 
from  an  order  of  the  county  court  approving  the  settlement  of  the 
estate  and  discharging  the  administrators,  the  latter,  alleging  they  had 
fully  administered,  held  the  affirmative,  and  were  entitled  to  the  open- 
ing to  the  jury.    Heward  v.  Slagle  et  al.  Admrs.  336. 

Going  to  trial  without  issue  on  all  the  pleadings. 

2.  If  a  defendant  voluntarily  goes  to  trial  upon  issues  made  up  on  a 
part  of  the  pleadings  in  a  cause,  leaving,  however,  some  of  the  replica- 
tions of  the  plaintiff  without  rejoinders  and  without  issues  upon  them, 
a  judgment  for  the  plaintiff  will  not  be  reversed  at  the  instance  of  the 
defendant  because  of  such  omission  on  his  part  to  plead.  If  the  defend- 
ant choose  to  go  to  trial  with  the  pleadings  in  that  condition  it  is  his 
right  to  do  so,  although  the  plaintiff  might  put  him  under  a  rule  to 
rejoin  to  all  the  replications.    Barnett  v.  Graff,  170. 

Time  to  object. 

3.  Time  within  which  to  object  to  admissibility  or  sufficiency  of  evidence. 
While  it  is  the  rule  that  the  admissibility  of  evidence  can  not  be  ques- 
tioned, for  the  first  time,  in  the  appellate  court,  yet  the  sufficiency  of 
the  evidence  to  prove  the  issues  may  be  questioned  at  any  time  and  in 
all  courts.    Elston  et  al.  v.  Kennicott  et  al.  272. 

Op  assigning  successive  breaches. 

In  action  on  penal  bond.     See  PLEADING,  9,  10. 

Existence  op  a  limitation  law. 

Question  raised  by  demurrer  to  plea  of  the  statute.    See  PLEADING,  11 

Variance  between  writ  and  declaration. 
How  availed  of.    See  VARIANCE,  1,  2. 

PRACTICE  IN  THE  SUPREME  COURT. 

Who  may  assign  errors. 

1.  The  owner  of  real  estate  conveyed  the  same  in  fee,  and  his  gran- 
tee, simultaneously  with  such  conveyance,  made  a  quit  claim  deed  to 
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PRACTICE  IN  THE  SUPREME  COURT. 

Who  may  assign  errors.  Continued. 
the  wife  of  the  first  grantor.  Subsequently,  the  wife  executed  a  mort- 
gage upon  the  property,  her  husband  joining  therein.  Upon  foreclo- 
sure of  the  mortgage  after  the  death  of  her  husband,  though  the  minor 
heirs  of  the  husband  were  made  defendants  in  the  suit  to  foreclose, 
together  with  his  widow,  in  whom  the  fee  had  become  vested  before 
the  mortgage  was  made,  yet,  the  infant  defendants,  having  no  rights  to 
be  affected  by  the  decree,  can  not  maintain  a  writ  of  error  alone,  the 
rule  being,  that  a  party  can  not  assign  for  error  an  erroneous  decision 
which  does  not  prejudice  his  rights.    Douglas  et  al.  v.  Soutter,  155. 

2.  Where  there  are  infant  and  adult  defendants,  and  the  adults  alone 
prosecute  a  writ  of  error,  they  can  not  assign  for  error  the  proceedings 
which  only  affect  the  interests  of  the  infants ;  and  the  converse  must 
be  true,  when  infants  alone  prosecute  the  writ.    Ibid.  155. 

Error  will  not  always  reverse. 

3.  Of  erroneous  instructions.  The  giving  of  erroneous  instructions 
will  not  be  ground  for  reversal  where  the  evidence,  clearly  shows  the 
verdict  was  right.    Hall  v.  Sroufe,  421. 

4.  Where  a  witness  ruled  to  be  incompetent  is  rendered  competent  by  a 
release.  "Where  a  witness  was  improperly  ruled  to  be  incompetent  on 
the  ground  of  interest,  and  was  afterwards  rendered  competent,  under 
the  common  law,  by  means  of  a  release,  and  allowed  to  testify,  such  erro- 
neous ruling  will  not  avail  the  party  against  whom  it  was  made,  as  he 
had  the  full  benefit  of  the  witness'  testimony.  Illinois  Central  Bail- 
road  Co.  v.  Weldon,  Admr.  290. 

PRINCIPAL  AND  AGENT.    See  AGENCY. 

PRIVILEGED  COMMUNICATIONS. 

AS  BETWEEN  ATTORNEY  AND  CLIENT.      See  EVIDENCE,   23. 

PROCESS. 
Want  op  notice  op  suit. 

1.  Effect  thereof.  A  decree  rendered  upon  the  default  of  a  party  who 
had  no  notice  of  the  suit,  either  actual  or  constructive,  is  void  as  to 
such  party.     Clark  et  al.  v.  Hogle  et  al.  427. 

Warrant  for  contempt. 

2.  To  whom  it  should  be  addressed.  A  proceeding  for  a  contempt  is 
in  the  nature  of  a  criminal  proceeding,  and  when  a  person  is  guilty  of 
contempt  in  open  court,  before  a  justice  of  the  peace,  the  justice  may 
direct  his  warrant  for  the  arrest  of  the  offender  to  the  sheriff  of  the 
county.     Hill  v.  Crandall,  70. 
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PROCESS.     Continued. 

Abuse  of  process — contracts. 

3.  Of  contracts  obtained  by  an  improper  use  of  process.  "Where  a 
chattel  mortgage  was  procured  to  be  executed  under  a  threat  of  arrest 
under  a  warrant,  the  instrument  was  held  void,  not  only  because  it  was 
given  under  duress,  but  because  it  is  against  public  policy  to  permit 
such  an  abuse  of  process,  and  no  person  should  have  the  aid  of  a  court 
to  profit  by  it.    Bane  et  al.  v.  Detrick,  20. 

Illegal  arrest — abuse  op  process. 

4.  Where  a  party  is  enticed  within  the  jurisdiction  of  the  court  by 
fraud,  so  as  to  procure  his  arrest  on  civil  process.    See  JURISDICTION, 

lto  4. 

Entering  return  on  process. 

5.  Discretionary.  Where  an  original  summons  had  been  issued, 
upon  which  no  return  was  made,  and  an  alias  summons  issued  which 
was  returned  served,  upon  which  a  default  was  entered,  a  motion  made 
for  leave  to  the  sheriff  to  enter  his  return,  "  not  found,"  upon  the  origi- 
nal summons,  and  not  supported  by  affidavit,  was  so  far  addressed  to 
the  discretion  of  the  court  that  its  action  thereon  can  not  be  assigned 
for  error.     Windett  v.  Hamilton,  180. 

PUBLIC  OFFICES. 

Right  of  private  persons  to  enter  the  same. 

1.  Every  person  has  a  right  to  enter  and  remain  in  a  public  office, 
such  as  the  office  of  a  clerk  of  a  court,  even  from  motives  of  curi- 
osity, merely,  during  such  hours  as  the  same  may  be  open  for  the  trans- 
action of  public  business,  so  long  as  he  conducts  himself  properly,  and 
in  no  way  interferes  with,  or  impedes  the  business  being  transacted. 
O'Hara  v.  King,  303. 

PURCHASERS. 
Who  may  become  a  purchaser. 

1.  So  as  to  avail  of  the  limitation  act  of  1839.     See  LIMITATIONS,  17; 
Of  an  attorney  as  a  purchaser. 

2.  There  is  no  rule  of  law  which  prohibits  an  attorney  in  a  cause 
from  becoming  a  purchaser  at  the  master's  sale  under  the  decree  therein, 
even  of  land  belonging  to  his  client;  though  in  such  case  his  conduct 
will  be  closely  scrutinized,  and  if  he  has  not  acted  with  strict  fairness 
the  purchase  will  be  held  to  have  been  made  for  his  client.  Hess  et  al. 
v.  Voss  et  al.  473. 

Agent  as  a  purchaser. 

3.  An  agent  employed  to  sell  land,  can  not  himself  become  the  pur- 
chaser.    Kerfoot  et  al.  v.  Hyman,  512. 
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PURCHASERS.     Continued. 
Mortgagee  purchasing  at  nis  own  sale. 

4.  Whether  allowable.     See  MORTGAGES,  16  to  19. 

Subsequent  purchaser  from  an  heir. 

5.  Whether  lie  will  hold  as  against  a  prior  unrecorded  deed  from  tlie 
ancestor.  A  subsequent  purchaser,  for  a  valuable  consideration,  from 
an  heir,  without  notice  of  a  prior  unrecorded  conveyance  from  the 
ancestor,  will  be  protected  in  his  title  as  against  such  prior  conveyance. 
Bowen  et  al.  v.  Prout,  354. 

6.  Of  one  of  the  heirs  as  a  bona  fide  purchaser.  And  where  one  of 
several  heirs  exchanges,  for  the  interest  of  his  co-heirs  in  a  certain  tract 
of  land  which  they  all  inherited  from  their  father,  his  interest  in  other 
parcels  of  land  which  descended  to  them  in  the  same  way,  he  will  be 
protected,  as  a  purchaser  for  a  valuable  consideration,  in  his  title  to 
the  portion  so  acquired  from  his  co-heirs,  as  against  a  prior  unrecorded 
deed  for  the  same  from  his  ancestor,  of  which  he  had  no  notice.  Ibid. 
354. 

7.  But  he  could  not  hold  the  portion  claimed  by  inheritance,  as 
against  such  prior  unrecorded  deed  of  the  ancestor,  as  he  would  take 
such  interest  as  a  volunteer.    Ibid.  354. 

Purchaser  without  notice. 

8.  How  far  protected.  Where  a  party  conveyed  land,  by  deed  abso- 
lute in  form,  receiving  from  his  grantee  a  writing  by  which  a  trust  was 
declared,  it  was  held,  that  a  bona  fide  purchaser  from  such  grantee,  hav- 
ing no  notice  of  the  trust  relations  between  the  latter  and  his  grantor, 
would  not  be  affected  thereby.     Walsh  v.  Brennan  et  al.  193. 

Subsequent  purchaser  from  a  mortgagor. 

9.  Only  secondarily  liable  for  the  mortgage  debt.  See  MORTGAGES, 
12,  13. 

Sale  of  one  partner's  interest  under  execution. 

10  Relation  of  the  purchaser  with  the  other  partner.  See  PART- 
NERSHIP, 1. 

Purchaser  from  a  mortgagor. 

11.    Should  be  a  party  to  a  foreclosure.    See  PARTIES,  7. 

RAILROADS. 
Delivery  of  freight  beyond  their  own  lines. 

1.  Liability  in  respect  thereto — construction  of  bill  of  lading.  A  box 
of  goods  was  delivered  to  a  railroad  company,  marked  to  a  point 
beyond  their  own  line  of  road.  The  bill  of  lading  given  therefor  was 
called  by  the  company  their  "  through  freight  contract,"  acknowledged 
the  receipt  of  the  goods,  and  proceeded  thus:  "Which  we  promise  to 
transport  over  the  line  of  this  railway  to  the  company's  freight  station 
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RAILROADS. 
Delivery  of  freight  beyond  their  own  lines.     Continued. 

at  its  terminus,  and  deliver  to  the  consignee  or  owner,  or  to  such  com- 
pany (if  the  same  are  to  be  forwarded  beyond  the  limits  of  this  rail- 
way,) whose  line  may  be  considered  a  part  of  the  route  to  the  place  of 
destination  of  said  goods,  it  being  distinctly  understood  that  the  respon- 
sibility of  this  company  as  a  common  carrier  shall  cease  at  the  station 
where  such  goods  are  delivered  to  such  persons  or  carrier."  And 
among  the  conditions  printed  in  the  bill  of  lading  was  this :  "  The 
responsibility  of  this  company  as  a  common  carrier,  under  this  bill  of 
lading  to  commence  on  the  removal  of  the  goods  from  the  depot  on 
the  cars  of  the  company,  and  to  terminate  when  unloaded  from  the 
cars  at  the  place  of  delivery."  It  appeared  that  freight  received  by 
this  company  as  through  freight,  was  never  unloaded  or  delivered  at 
their  terminus,  but  proceeded  on  to  its  place  of  destination  in  the  cars  in 
which  it  was  received :  Held,  that  this  was  a  "  through  freight  con- 
tract," and  the  company  were  liable  beyond  the  terminus  of  their  own 
road.     Toledo,  Peoria  &  Warsaw  Railway  Co.  v.  Merriman,  123. 

Railroad  directors — compensation. 

2.  The  law  does  not  imply  a  promise  on  the  part  of  railroad  com- 
panies to  pay  their  directors  for  services  as  such,  and  to  enable  a  direc- 
tor to  recover  for  such  services,  a  by-law,  or  resolution,  must  have 
been  adopted  by  the  board  to  compensate  him  therefor.  American 
Central  Railway  Co.  v.  Miles,  174. 

Liability  for  baggage  of  passengers.    See  BAGGAGE. 


REAL  AND  PERSONAL  PROPERTY. 

Of  a  leasehold  interest. 

1.  What  constitutes.  A  lessee  of  a  lot  of  ground  erected  a  building 
thereon,  under  an  agreement  with  the  lessor  that  the  former  might 
remove  all  the  improvements  placed  by  him  on  the  premises,  or  the 
lessor  should  pay  for  them  at  their  appraised  value ;  and  in  case  of 
removal,  rent  was  to  be  paid  upon  an  appraisement  to  be  made  at  cer- 
tain intervals,  without  regard  to  the  improvements.  The  lessee  and 
owner  of  the  improvements  executed  a  mortgage  upon  his  interest  in 
the  premises,  including  the  improvements,  and  it  was  held,  the  property 
mortgaged  was  an  actual  interest  in  real  estate,  a  chattel-real  at  the 
common  law,  falling  under  the  definition  of  "  real  estate,"  given  in  the 
first  section  of  our  statute  of  judgments  and  executions,  and,  because 
immovable,  possessing  none  of  those  attributes  as  personal  property 
which  have  shaped  the  law  in  regard  to  the  mortgage  of  such  property. 
Griffin  et  al.  v.  Marine  Co.  of  Chicago  et  al.  130. 
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RECORDER'S  COURT  OF  CHICAGO. 
Transferring  causes  therefrom. 

1.  Under  act  of  February  15,  1855.  Under  the  act  of  1855,  requir- 
ing causes  commenced  in  the  recorder's  court  of  the  city  of  Chicago, 
where  the  amount  in  controversy  shall  exceed  one  hundred  dollars,  to 
be  transferred,  on  the  written  request  of  the  defendant,  to  the  circuit 
court  of  Cook  county,  or  the  Cook  county  court  of  common  pleas,  the 
amount  in  controversy  is  to  be  determined  by  the  specific  sum  claimed 
in  the  declaration,  whether  claimed  as  debt  or  damages.  Wilson  et  al. 
v.  McKenna,  43. 

2.  So,  on  an  application  for  the  transfer  of  an  action  of  ejectment 
commenced  in  the  recorder's  court,  the  right  to  such  transfer  depends, 
not  upon  the  value  in  controversy,  but  upon  the  amount  in  controversy, 
which  is  determined  by  the  damages  claimed  in  the  declaration. 
Ibid.  43. 

REDEMPTION. 

Redemption  by  judgment  creditor. 

1.  Confession  of  judgment  for  the  purpose  of  enabling  a  creditor  to 
redeem — not  fraudulent  as  against  purchaser.  The  fact  that  a  judgment 
debtor  confesses  judgment  in  favor  of  a  creditor  for  the  express  purpose 
of  enabling  such  creditor  to  redeem  from  a  sale  under  a  prior  judg- 
ment, in  no  wise  invalidates  it,  there  being  no  fraud  as  to  the  considera- 
tion for  the  judgment.  Such  confession  is  not  fraudulent  as  against 
the  purchaser.    Karnes  v.  Lloyd  et  al,  113. 

2.  Redemptions  encouraged.  It  is  the  policy  of  the  law  to  encourage 
redemptions,  in  order  that  the  property  of  the  debtor  may  discharge 
as  many  of  his  liabilities  as  possible.    Ibid.  113. 

Payment  of  less  than  is  due. 

3.  Effect  upon  the  redemption.  The  objection,  that  the  amount  of 
money  paid  to  the  sheriff  for  the  purpose  of  redemption  was  less  than 
the  actual  sum  due,  comes  too  late  when  made  after  the  amount  so  paid 
has  been  accepted  from  the  officer.  A  party,  to  avail  himself  of  such 
objection,  must  urge  it  at  the  time  the  deficient  sum  is  tendered  him. 
Ibid.  113. 

Of  a  purchaser  at  a  mortgage  sale. 

4.  Whether  a  re-sale  to  the  mortgagor  gives  the  latter  a  right  of  redemp- 
tion.   See  MORTGAGES,  15. 

Redemption  from  mortgage. 

5.  General  character  of  the  right.    See  MORTGAGES,  3. 
From  a  sale  under  foreclosure. 

6.  Wliether  a  conveyance  by  a  purchaser  under  foreclosure,  to  the  mort- 
gagor will  operate  as  a  redemption.     See  MORTGAGES,  15. 
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RELEASE. 
What  constitutes. 

1.  In  an  action  by  an  employee  of  a  railroad  company,  to  recover 
damages  for  injuries  received  by  reason  of  negligence  of  the  company 
in  the  character  of  their  structures  connected  with  the  road,  the  fol- 
lowing was  held  to  be  a  release  of  the  cause  of  action :  "  Received  of 
the  Illinois  Central  Railroad  Company  $40,  in  full  payment  and  satis- 
faction for  one  month? s  time,  in  April,  while  laid  up  with  injuries  received 
while  braking,  and  in  full  satisfaction  of  all  claims,  demands,  damages 
and  causes  of  action  against  said  company,  hereby  forever  releasing 
said  company  therefrom,  as  witness  my  hand  and  seal,  upon  this  5th 
day  of  June,  A.  D.  1866.  [Seal.]  W.  F.  WtfLCH." 
Illinois  Central  Railroad  Go.  v.  Welch,  184. 

Release  fraudulently  obtained. 

2.  Not  a  bar.  But  if  the  plaintiff  was  induced  to  sign  such  release, 
by  representations  that  it  covered  merely  a  month's  time  or  wages, 
or  if  he  signed  it  under  such  a  belief,  induced  by  the  words  or  acts  of 
defendants'  agents,  it  would  not  operate  as  a  bar,  and  this  question 
should  be  left  to  the  jury.    Ibid.  184. 

Release  op  surety. 

3.  By  acts  between  the  principal  debtor  and  the  creditor.  If  the  prin- 
cipal debtor  does  any  act,  or  makes  any  agreement,  for  a  valuable  con- 
sideration, without  the  consent  of  the  surety,  express  or  implied,  and 
which  tends  to  his  injury,  or  which  delays  or  suspends  the  right  to 
coerce  payment,  to  the  prejudice  of  the  surety,  or  which  shall  put  the 
surety  in  a  worse  condition,  or  increase  his  risk,  or  impair  the  ultimate 
liability  over  of  the  principal  to  him,  the  surety  will  be  discharged. 
Boynton  v.  Phelps  et  al.  210. 

4.  Dismissal  of  a  bill  for  an  injunction  by  the  complainant.  A  judg- 
ment debtor  obtained  an  injunction,  restraining  the  collection  of  the 
judgment,  and  executed  the  usual  injunction  bond,  with  sureties. 
Pending  the  suit,  the  complainant,  without  the  consent  of  his  sureties, 
agreed  with  the  owner  of  the  judgment  enjoined,  a  person  to  whom  it 
had  been  assigned,  that  a  decree  might  be  entered  such  as  should  be 
deemed  necessary  to  protect  the  rights  of  the  owner  of  the  judgment, 
and  enable  him  to  collect  it,  together  with  interest  and  costs ;  but  it  was 
stipulated  that  all  claim  for  damages  in  consequence  of  the  issuing  of 
the  injunction  should  be  waived :  Held,  there  being  no  fraud  or  collu- 
sion shown  as  between  the  complainant  and  the  assignee  of  the  judg- 
ment, this  agreement  did  not  operate  to  discharge  the  sureties  on  the 
injunction  bond.    Ibid.  210. 

5.  Where  the  creditor  omits  to  avail  of  a  levy  on  personal  property. 
An  execution  issued  upon  a  judgment  was  levied  upon  personal  prop- 
erty sufficient  to  satisfy  the  judgment,  and  a  forthcoming  bond  was 
given  to  the  officer.      Afterwards   the  judgment  debtor  obtained  an 
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RELEASE.    Release  of  surety.     Continued. 

injunction  restraining  the  collection  of  the  judgment,  giving  the  usual 
injunction  bond.  Pending  the  suit  for  injunction,  the  judgment  debtor,  by- 
stipulation  with  the  owner  of  the  judgment,  dismissed  the  bill  on  condi- 
tion no  damages  should  be  allowed :  Held,  that  the  judgment  creditor 
could  elect,  either  to  sue  upon  the  injunction  bond,  or  to  obtain  satisfac- 
tion under  the  levy  of  his  execution,  and  in  choosing  the  former  remedy, 
omitting  to  avail  of  the  levy  upon  the  personal  property,  he  would  not 
release  the  sureties  in  the  injunction  bond.  Boynton  v.  Phelps  et  al. 
210. 

REMEDIES. 
Debt  secured  by  mortgage. 

1.  A  creditor  by  note  and  mortgage  may  obtain  a  judgment  on  the 
note,  and  subject  property  other  than  that  embraced  in  the  mortgage, 
to  its  payment.    Karnes  v.  Lloyd  et  al.  114. 

Injury  from  defective  sidewalks. 

2.  Liability  of  cities  and  individuals,  and  of  the  remedy  of  the  city  over 
against  the  individual  who  occasioned  the  injury.      See  HIGHWAYS,  4. 

Creditor  of  an  estate. 

3.  When  he  has  a  remedy  in  chancery.  See  ADMINISTRATION 
OF  ESTATES,  9. 

Settlement  of  estates. 

4.*    Remedy  of  the  heirs  in  respect  thereto.    See  ADMINISTRATION 
OF  ESTATES,  3. 
Against  several  tort  feasors. 

5.  They  may  be  sued  severally.    See  PARTIES,  3. 
Misapplication  of  trust  funds. 

6.  Remedy  in  chancery.     See  TRUSTS,  8. 
Of  tenants  in  common. 

7.  Remedies  as  between  themselves.    See  TENANTS  IN  COMMON,  1. 

REPEAL  OF  STATUTES. 
By  implication.    See  STATUTES,  1. 

REPLEVIN. 

Of  a  return  of  the  property. 

1.  Of  the  pleadings — to  authorize  a  return  of  the  property.  In  replevin, 
neither  the  plea  of  non  cepit  nor  non  detinet  denies  property  in  the 
plaintiff,  and  though  the  defendant  succeed  on  either  of  them,  he  will 
not  be  entitled  to  a  return  of  the  property.  To  entitle  the  defendant 
to  a  return,  he  must,  by  a  proper  mode  of  pleading,  contest  the  plain- 
tiff's right.     Chandler  v.  Lincoln,  74. 

39— 52nd  III. 
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REPLEVIN.     Continued. 
Pleading  to  put  the  title  in  issue. 

2.  The  right  of  the  plaintiff  can  only  be  put  in  issue  by  formally 
traversing  his  allegation  of  title,  or  by  specially  pleading  that  the  right 
of  property  is  in  some  other  person  than  the  plaintiff.  If  the  defendant 
succeed  upon  such  a  state  of  pleading,  he  will  be  entitled  to  a  return  of 
the  property.     Chandler  v.  Lincoln,  74. 

3.  Where  the  defendant  pleads  property  in  himself  or  a  third  person, 
and  traverses  the  plaintiff's  right,  the  averment  of  property  in  the 
defendant  or  third  person  is  only  inducement  to  the  traverse,  and  the 
plaintiff  must  take  issue  on  the  traverse  and  not  on  the  inducement. 
Ibid.  74. 

Burden  of  proof— as  to  title.    See  EVIDENCE,  14, 15. 
Of  the  questions  properly  arising. 

4.  In  an  action  of  replevin,  where  the  title  of  a  part  of  the  prop- 
erty, alleged  to  be  in  a  third  person  as  a  partner,  is  in  issue,  no  settle- 
ment can  be  made  between  such  partner  and  a  purchaser  under  execu 
tion  against  his  co-partner,  and  an  instruction  on  that  subject  would  be 
irrelevant.    Ibid.  74. 

RESCISSION  OF  CONTRACTS.    See  CONTRACTS,  5  to  8. 

RESPONDEAT  SUPERIOR.    See  MASTER  AND  SERVANT. 


RETURN  ON  PROCESS. 
Permitting  the  same  to  be  entered. 
See  PROCESS,  5. 


REVOCATION. 
Parol  license. 

May  he  revoked.    See  LICENSE,  1. 

SALES. 
What  constitutes  a  sale. 

1.  Within  a  clause  in  an  insurance  policy,  prohibiting  "  any  sale,  alien- 
ation, transfer,  conveyance  or  change  of  title,  in  the  property  insured" 
See  INSURANCE,  13  to  16. 

Time  of  payment. 

2.  Under  a  contract  for  the  sale  and  delivery  of  chattels,  which  is 
silent  as  to  the  time  of  payment,  the  inference  is,  the  money  is  to  be 
paid  on  delivery  of  the  property  sold.    Metz  et  al.  v.  Albrecht,  491. 

3.  Construction  of  a  contract,  in  that  regard.  A  contract  was  as  fol- 
lows :  "  I,  the  undersigned,  Jacob  Albrecht,  of  Ohio  Town,  have  to-day 
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SALES.     Time  op  payment.     Continued. 

sold  10,000  bushels  good  barley,  according  to  samples  Nos.  1  and  2,  to 
Metz  &  Stege,  in  Chicago,  at  one  dollar  per  bushel.  I  promise  to 
deliver  the  above  quantity  in  such  a  manner  that  one  thousand  bushels 
shall  be  delivered  each  week :"  Held,  there  being  no  time  specified 
when  the  money  should  be  paid,  the  proper  construction  is,  the  deliv- 
ery of  the  grain  and  the  payment  of  the  money  were  concurrent. 
Metz  et  al.  v.  Albrecht,  491. 

Readiness  op  buyer  to  pay. 

4.  In  case  of  a  sale  of  goods  to  be  paid.for  on  delivery,  in  order  that 
the  buyer  may  recover  damages  for  non-delivery,  it  is  incumbent  on 
him  to  prove  he  was  ready  to  receive  and  pay  for  the  goods  as  deliv- 
ered, and  upon  request  for  payment.  This  is  the  doctrine  applicable 
to  all  cash  sales.    Ibid.  491. 

Where  two  qualities  of  goods  are  sold. 

5.  And  the  quantity  of  each  not  specified.  Where  a  party  sold  and 
agreed  to  deliver  "  ten  thousand  bushels  barley,  according  to  samples 
Nos.  1  and  2,"  it  was  held,  Nos.  one  and  two  barley,  the  copulative  con- 
junction being  used,  is  the  kind  spoken  of,  and  the  quantity  of  each  not 
being  specified,  it  was  at  the  option  of  the  seller  how  much  of  each 
kind  he  would  deliver.    Ibid.  491. 

Sale  under  trust  deed. 

6.  Proof  of  notice  of  t7ie  sale  obviated  by  recitals  in  the  conveyance 
made  by  the  trustee.  An  objection  to  the  introduction  in  evidence 
of  a  trust  deed,  that  there  is  not  sufficient  proof  that  notice  of  the 
sale  had  been  given  as  required  by  the  deed,  is  unavailing,  it 
appearing  from  recitals  in  the  deed,  that  the  notice  required  had  been 
given,  and  that  the  sale  was  made  at  the  time  and  place  named  in  the 
notice,  which  was  at  the  door  of  the  court  house  in  the  city  of  Pekin. 
Although  neither  the  date  of  the  notice,  nor  the  name  of  the  newspa- 
per is  given  in  the  deed,  it  recites  that  due  notice  was  given,  and  that 
the  trustee  duly  advertised  the  premises,  and  these  recitals,  as  to  stran- 
gers and  third  persons,  are  sufficient.     Nixon  v.  Cobleigh,  387. 

7.  Who  may  question  the  mode  of  sale.  And  the  objection,  that  the 
sale  was  voidable  because  the  deed  declared  that  the  property  should  be 
sold  on  the  premises,  and  it  was  sold  at  the  court  house  door,  is  one  which 
can  not  be  raised  by  a  party  who  is  a  stranger  to  the  deed,  and  for 
whose  benefit  the  mode  of  sale  was  not  inserted.    Ibid.  387. 

Adjournment  op  trustee's  sales. 

Of  the  notice  required.     See  NOTICE,  2,  3. 


SELF-DEFENSE.     See  ASSAULT  AND  BATTERY. 
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SET  OFF. 
When  allowable. 

1.  The  individual  indebtedness  of  an  executor  or  administrator  can 
not  be  set  off  against  a  debt  due  the  estate.  Wisdom  et  al.  v.  Becker, 
Admx.  342. 

SLANDER. 
Pleading  in  this  action. 

1.  Sufficiency  of  declaration,  upon  motion  in  arrest  of  judgment.  In 
an  action  for  slander,  the  declaration  averred  that  the  plaintiff  was  a 
trader,  and  that  defendant  falsely  said  of  and  concerning  him  in  his 
trade  and  business  as  a  merchant,  that  he  was  a  villain,  a  rascal  and  a 
cheater,  meaning  the  plaintiff  was  then  and  there  a  villain,  a  rascal  and 
a  cheater  in  his  said  business  as  a  merchant :  Held,  that,  upon  a  motion 
in  arrest  of  judgment,  the  declaration  was  sufficient  in  substance.  Nel- 
son et  ux.  v.  Borchenius,  236. 

Words  not  actionable  per  se. 

2.  May  become  actionable  when  spoken  in  reference  to  one  in  Ms  busi- 
ness. Although  the  words  alleged  to  have  been  spoken  are  not  action- 
able per  se,  yet  they  are  of  such  a  character  that  when  spoken  in 
reference  to  a  person  in  his  business,  are  actionable,  without  the  aver- 
ment of  any  other  extrinsic  circumstance  to  explain  them.     Ibid.  236. 

Evidence  in  slander. 

3.  Proof  as  to  the  sense  in  which  the  hearers  understood  the  words — 
admissible.  In  actions  for  slander,  the  testimony  of  the  hearers  as  to 
the  sense  in  which  they  understood  the  words  spoken,  is  admissible. 
Ibid.  236. 

4.  But  such  testimony  is  not  conclusive  upon  the  jnry.  It  is  admis- 
sible as  tending  to  show  what  meaning  hearers  of  common  understand- 
ing would  and  did  ascribe  to  them.    Ibid.  236. 

SLAVERY. 
Op  contracts  in  respect  thereto. 

Whether  enforcible  in  this  State.    See  CONFLICT  OF  LAWS,  1,  2. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  10. 

STAMP  ACT. 

Op  its  application  to  State  courts. 

1.  Unstamped  instruments  as  evidence.  The  act  of  congress  render- 
ing invalid  as  evidence  instruments  not  stamped,  is  applicable  only 
when  such  instruments  are  offered  as  evidence  in  the  courts  of  the 
United  States;  an  instrument  made  evidence  by  our  State  laws  in  the 
courts  of  the  State  can  not  be  invalidated  for  such  purpose  by  an  act 
of  congress.     Wilson  et  al.  v.  McKenna,  43. 
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STATUTES. 
Repeal  of  statutes. 

1.  By  implication.  If  the  rule  be,  as  it  undoubtedly  is,  that  a  sub- 
sequent act  on  the  same  subject  will  not  be  held  to  repeal  a  former  act 
by  implication,  unless  £he  new  act  contains  provisions  contrary  to,  or 
irreconcilable  with,  those  of  the  former  act,  with  much  more  force  and 
propriety  may  it  be  argued  that  a  subsequent  act,  not  on  the  same  sub- 
ject, shall  not  be  construed  to  repeal  a  former  act  by  mere  implication. 
Raicson  et  al.  v.  Rawson  et  al.  Exrs.  63. 

Construction  of  statutes. 

2.  Remedial  Statutes.  The  rule  in  construing  a  remedial  statute, 
though  it  may  be  in  derogation  of  the  common  law,  is,  that  everything 
is  to  be  done  in  advancement  of  the  remedy  that  can  be  done  consist- 

.  ently  with  any  fair  construction  that  can  be  put  upon  it.     Chicago,  Bur- 
lington &  Quincy  Railroad  Co.  v.  Dunn,  260. 
Statutes  construed. 

3.  Mandamus — whetlier  the  peremptory  writ  may  be  refused,  where 
there  has  been  a  verdict  for  the  petitioner.  The  third  section  of  the 
Revised  Statutes,  entitled  "  Mandamus,"  construed  in  The  People  ex  rel. 
v.  Comrs.  of  Highways,  498.     See  MANDAMUS,  1. 

4.  Whether  a  icidow  will  inherit  personal  property  from  her  husband. 
The  46th  section  of  the  statute  of  wills,  and  the  act  of  1847,  entitled,  "An 
act  to  amend  an  act  concerning  wills,"  construed  in  Rawson  et  al.  v.  Rawson 
et  al.  Exrs.  62.     See  DESCENTS,  1,  2,  3. 

5.  Witnesses — competency,  under  act  of  1867.  Boynton  v.  Phelps  et 
al.  210.     See  WITNESSES,  1,  2. 

6.  Married  women — what  is  "property,"  within  the  act  Of  1861.  Chi-- 
cago,  Burlington  &  Quincy  Railroad  Co.  v.  Dunn,  260.  See  MARRIED 
WOMEN,  1. 

7.  Evidence  on  final  heai*ing  in  chancery,  in  suit  for  injunction — 
icliether  affidavits  admissible,  under  the  14th  section  of  the  statute  enti- 
tled, "  Ne  exeat  and  injunctions."  Hopkins  v.  Granger  et  al.  504.  See 
EVIDENCE,  19. 

8.  Attachment — when  it  will  lie,  under  tlie  amendatory  attachment  law 
of  1865.  Laflin  et  al.  v.  The  Central  Publishing  House  et  al.  432.  See 
ATTACHMENT,  1  to  4. 

9.  Attachment  of  boats  and  vessels.  Act  of  1857,  on  that  subject,  con- 
strued in  Schooner  "  Norway  "  v.  Jensen,  373.  See  ATTACHMENT 
OF  BOATS  AND  VESSELS,  1,  2,  3. 

10.  Of  written  instructions — Oral  statements  by  the  court  to  counsel. 
Construction  of  act  of  1857,  requiring  all  instructions  to  juries  to  be 
in  writing.     O'Hara  v.  King,  303.     See  INSTRUCTIONS,  7. 

11.  Corporations  can  not  plead  usury,  under  act  of  1853.  American 
Central  Railway  Co.  v.  Miles,  174. 
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STATUTES.     Statutes  construed.     Continued. 

12.  Compounding  a  criminal  offense — what  constitutes.  The  statute 
on  that  subject  construed  in  Ford  et  al.  v.  Cratty,  313.  See  CRIMI- 
NAL LAW,  1,  2. 

13.  Limitations — action  of  assumpsit  on  a  note  made  out  of  the  State. 
Limitation  acts  of  1827,  1845  and  1849,  construed  in  Norton  v.  Colby, 
198.     See  LIMITATIONS,  5,  6,  7. 

14.  Highways — what  constitute,  so  as  to  impose  upon  public  authorities 
the  duty  to  keep  them  in  repair.  The  third  section  of  article  17,  of  the 
township  organization  law  of  1861,  construed  in  The  People  ex  rel.  v. 
Comrs.  of  Highways,  498.     See  HIGHWAYS,  1,  2,  3. 

15.  Creditor's  bill — what  constitutes,  within  the  meaning  of  sections 
thirty-six  and  thirty-seven  of  .chancery  code.  Newman  et  al.  v.  Willetts, 
99.     See  CHANCERY,  8. 

16.  Action  on  penal  bond — of  assigning  successive  breaches.  The  18th 
section  of  the  practice  act  construed  in  Dent  v.  Davison,  109.  See 
PLEADING,  9, 10. 

17.  Recorder's  Court  of  Chicago — of  transferring  causes  therefrom  to 
the  circuit  court  of  Cook  county,  or  the  Cook  county  court  of  common 
pleas.  Act  of  February  15,  1855,  construed  in  Wilson  etal.  Y.McKenna, 
43.    See  RECORDER'S  COURT  OF  CHICAGO,  1. 

C  ONSTITUTION  ALIT  Y. 

18.  Of  the  revenue  law  of  1845,  requiring  that  a  person  shall  have  paid 
all  taxes  due  upon  lands  before  lie  can  question  a  tax  title  thereto.  See 
TAXES  AND  TAX  TITLES,  4. 

SURETY. 

When  liable. 

1.  A  party  gave  to  another  this  instrument :  "  To  whom  it  may  con- 
cern :  The  bearer  wants  a  sewing  machine.  Let  him  have  it,  and  I  will 
see  it  paid  for,  or  the  machine  when  called  for."  The  person  receiving 
the  instrument  presented  it  to  a  sewing  machine  agent,  who  sold  him  a 
machine  on  time,  the  price  to  be  paid  in  installments.  The  party  exe- 
cuting the  instrument  was  notified  of  the  sale  the  day  after  it  was  made. 
He  knew  the  machine  was  not  paid  for,  and  knew  the  circumstances 
called  for  action  against  the  purchaser,  and  yet  did  not  notify  the  ven- 
dor to  sue,  or  endeavor  to  secure  himself.  He  was  held  liable  to  the 
vendor  for  the  price  of  the  machine.    Andrus  v.  Carpenter,  171. 

2.  Delay  by  tlie  creditor.  The  mere  delay  of  the  vendor  to  bring 
suit  until  the  expiration  of  eleven  days  after  the  last  installment  became 
due,  in  the  absence  of  any  request  by  the  party  giving  the  instrument 
to  sue,  could  not  operate  to  release  the  latter  from  liability.    Ibid.  171. 

Release  op  surety.    See  RELEASE,  3,  4,  5. 
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SURFACE  WATERS. 
Rights  of  the  servient  and  dominant  heritages. 

1.  The  owner  of  a  servient  heritage  has  no  right,  by  embankments 
or  other  artificial  means,  to  stop  the  natural  flow  of  the  surface  water 
from  the  dominant  heritage,  and  thus  throw  it  back  upon  the  latter. 
Oormley  v.  Sanford,  158. 

2.  And  it  is  not  perceived  that  it  would  follow,  as  a  result  of  this 
doctrine,  that  the  owner  of  the  inferior  heritage  must  allow  such  sur- 
face waters  to  drain,  and  that  he  would  have  no  right  to  use  and  exhaust 
them  for  his  own  benefit,  or  to  drain  them  in  a  different  direction. 
Ibid.  158. 

3.  Application  of  the  rule  in  cities.  The  rule  forbidding  the  owner 
of  the  servient  heritage  to  obstruct  the  natural  flow  of  surface  waters, 
applies  as  well  to  city  lots  as  to  agricultural  lands ;  though  where  a  city 
has  established  an  artificial  grade,  and  provided  an  artificial  sewerage, 
of  which  property  owners  can  reasonably  avail  themselves,  it  would 
probably  be  held  to  be  their  duty  to  do  so.     Ibid.  158. 

4.  Bights  of  one  whose  land  does  not  occupy  the  position  of  a  servient 
heritage.  Where  adjacent  lands,  owned  by  different  proprietors,  are 
upon  a  common  level,  there  being  no  natural  drainage  from  one  to  the 
other  by  a  surface  channel,  then  the  land  of  neither  proprietor  will 
occupy  the  position  of  a  servient  heritage,  and  if  an  artificial  channel 
should  be  dug  upon  one  of  the  lots  by  the  occupant  thereof,  for  his  own 
convenience,  by  means  of  which  the  surface  water  from  the  adjacent 
lot  was  being  carried  away,  a  subsequent  owner  of  the  former  lot  would 
have  the  right  not  only  to  fill  such  artificial  channel,  but  to  raise  his  lot 
above  its  natural  level,  if  by  so  doing  he  does  not  throw  the  surface 
water  of  his  own  lot  on  that  of  the  adjacent  proprietor.     Ibid.  158. 

5.  Of  an  artificial  drain  as  an  easement  upon  adjacent  land.  Where 
one  of  two  lots  of  ground  belonging  to  the  same  owner,  is  being  occu- 
pied by  a  tenant  who  dug  a  ditch  thereon  for  his  own  convenience,  but 
not  at  the  request  or  even  with  the  knowledge  of  the  owner,  and  which 
incidentally' acted  as  a  drain  for  the  surface  water  of  such  adjacent  lot, 
a  subsequent  owner  of  the  latter  lot  can  not  claim  such  artificial  drain 
as  an  easement  appurtenant  to  his  lot,  so  as  to  prevent  a  subsequent 
purchaser  of  the  lot  upon  which  it  was  dug  from  closing  it.    Ibid.  158. 

SURVIVING  PARTNER. 
Administrator  of  deceased  partner. 

Surviving  partner  should  not  be  appointed.  See  ADMINISTRATION 
OF  ESTATES,  1. 

SWAMP  AND  OVERFLOWED  LANDS. 

Of  contracts  in  relation  thereto.    See  TRUSTS,  2  to  6. 
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TAXES  AND  TAX  TITLES. 
Taxation  op  United  States  bonds. 

1.  When  held  by  private  bankers.  Several  persons  associated  together 
as  partners,  and  doing  business  as  private  bankers,  may  invest  their 
capital  in  bonds  and  negotiable  securities  of  the  United  States,  for  the 
sole  purpose  of  re-selling  the  same,  and  thus  making  a  profit,  and 
re-purchasing  like  securities  to  be  sold  in  like  manner,  such  capital 
being  kept  constantly  absorbed  in  some  form  of  such  securities,  and 
still  be  entitled  to  that  immunity  from  State  and  municipal  taxation 
which  would  be  accorded  to  an  individual  holding  the  same  securities. 
City  of  Chicago  v.  Lunt,  Preston  &  Kean,  414. 

Of  notice  by  tax  purchaser. 

2.  Necessity  and  requisites  of  the  notice  to  be  given  by  the  purchaser. 
The  notice  required  by  section  4  of  article  9,  of  the  constitution  of  1848, 
to  be  given  by  a  purchaser  at  a  tax  sale,  is  a  condition  precedent  to  his 
right  to  have  a  deed,  and  when  he  seeks  to  rely  upon  his  tax  deed,  as 
paramount  title,  he  must  show  a  compliance  with  the  requirements  of 
that  section.     Wilson  et  al.  v.  McKenna,  43. 

3.  The  notice  in  such  case  should  correctly  state  when  the  time  of 
redemption  will  expire ;  so  where  a  notice  stated  the  day  on  which  the 
right  of  redemption  would  expire  to  be  the  same  as  that  on  which  it 
alleged  the  sale  was  made,  the  notice  was  held  void.    Ibid.  43. 

Who  may  question  a  tax  title. 

4.  It  is  not  essential  that  a  party  should  show  he  has  paid  all  the 
taxes  due  and  assessed  upon  land,  in  order  that  he  may  question  a  tax 
title  which  is  sought  to  be  set  up  against  him.  The  provision  of  the 
general  revenue  law  requiring  such  payment  (Rev.  Stat.  1845,  448,  sec. 
73)  has  long  remained  a  dead  letter  upon  the  statute  book,  and  is  not 
considered  of  any  validity,  the  effect  of  it  being  to  compel  a  man  to 
buy  justice.    Ibid.  43. 

Payment  op  taxes  under  color  op  title. 

5.  May  be  proven  by  parol.     See  EVIDENCE,  6. 

6.  Evidence  of  payment— of  its  sufficiency.  See  LIMITATIONS,  18, 
19,  20. 

7.  By  whom,  so  as  to  be  availing  to  a  subsequent  purchaser.  See  LIMI- 
TATIONS, 14. 

8.  Payment  of  taxes  by  one  tenant  in  common  under  color  of  title  in 
himself.    See  LIMITATIONS,  15. 

TENANTS  IN  COMMON. 

Op  remedies  as  between  themselves. 

1.  One  tenant  in  common  of  realty  can  not  maintain  an  action  of 
assumpsit  against  his  co-tenant  for  his  proportion  of  the  rents,  the  lat- 
ter having  had  exclusive  possession.  His  only  remedy  is  by  an  action 
Of  account  under  the  statute,  or  by  a  bill  in  chancery.     Crow  v.  Mark,  332. 
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TENANTS  IN  COMMON.     Continued. 

Payment  of  taxes  by  one. 

2.  Under  color  of  title  in  himself.    See  LIMITATIONS,  15. 

Ouster. 

3.  Ouster  of  one  tenant  in  common  by  another  — what  constitutes.  See 
LIMITATIONS,  16. 

TROVER. 

Conversion. 

1.  What  constitutes.  If  one  person  has  the  property  of  another  in 
his  possession,  and  the  owner  makes  demand  of  it,  and  the  party  in 
possession,  without  right,  refuses  to  deliver  it,  that  will  constitute  a 
conversion  of  the  property  by  the  latter  to  his  own  use.  Nortliem 
Trans.  Co.  of  Ohio  v.  Sellick,  249.     See  CARRIERS. 

2.  The  owner  of  a  stock  of  goods,  which  he  kept  for  merchandizing 
purposes,  for  certain  reasons  left  his  home  for  parts  unknown,  leaving 
his  store  in  charge  of  another  person,  but  with  no  authority  to  dispose 
of  the  stock  in  any  other  way  than  as  an  ordinary  clerk  employed  to 
sell  goods.  The  owner  not  returning  at  the  time  he  had  appointed, 
the  person  left  in  charge  sent  for  another  party  with  whom  the  owner 
had  a  business  connection,  but  entirely  distinct  from  that  of  the  store, 
and  on  the  arrival  of  such  third  party,  he  was  informed,  by  the  person 
left  in  charge  by  the  owner,  of  all  the  facts,  and  thereupon  he  took  pos- 
session of  the  goods,  the  two  claiming  the  owner  was  indebted  to  them, 
separately,  in  considerable  sums.  The  third  party  so  assuming  posses- 
sion, sold  from  the  stock  for  some  time,  collected  accounts  due  the 
store,  and  finally  closed  out  the  concern  by  selling  the  balance  of  the 
stock  to  the  person  left  in  charge  by  the  owner.  This  was  held,  to  be  a 
tortious  conversion  of  the  goods  by  the  person  so  disposing  of  them, 
such  as  would  support  an  action  of  trover  by  the  owner.  Bane  et  al. 
v.  Detrick,  19. 

Parties  in  trover. 

3.  Joint  liability  of  partners.  Partners  may  be  sued  in  an  action  of 
trover,  though  there  was  no  joint  conversion  in  fact.  A  joint  conver- 
sion may  be  implied  in  law  by  consent  of  a  partner  to  the  acts  of  his 
co-partners.    Bane  et  al.  v.  Detrick,  20. 

4.  In  this  case,  one  of  two  partners  went  to  a  distant  place,  and,  under 
claim  of  securing  a  debt  due  the  firm,  took  possession  of  a  stock  of 
goods  belonging  to  the  alleged  debtor,  and  sold  them.  The  other  part- 
ner, who  remained  at  home,  had  promised  to  go  there.  The  proceeds 
of  the  goods  so  sold  were  credited  by  him  on  the  account  of  the  firm 
against  the  debtor,  and  on  the  return  home  of  the  partner  who  had 
taken  the  goods,  he  told  his  copartner  what  he  had  done,  who  approved 
of  it,  and  at  no  time  expressed  any  dissent.    It  was  considered  they 
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acted  as  one  in  the  whole  matter,  which  was  designed  for  their  joint 
benefit  as  partners,  and  they  were  jointly  liable  in  trover.  Bane  et  al. 
v.  Betrick,  20. 

TRUSTS  AND  TRUSTEES. 
Whether  a  trust  exists. 

1.  The  mere  fact  that  a  person  who  obtained  the  discharge  from  a 
soldier,  and  procured  a  land  warrant  to  be  issued  thereon,  purchased 
the  warrant  before  it  was  issued,  contrary  to  the  act  of  congress  on 
that  subject,  will  not  constitute  such  purchaser  a  trustee  of  the  soldier 
as  respects  the  land  entered  under  such  warrant.  Adsit  et  al.  v.  Smithy 
412. 

2.  In  respect  to  swamp  and  overflowed  lands.  "Where  swamp  and  over- 
flowed lands,  granted  by  the  general  government  to  the  State,  and  by 
the  State  to  the  several  counties,  are  conveyed  by  a  county  to  an  incor- 
porated company,  on  the  condition  that  the  grantees  shall  drain  the 
lands,  the  latter  take  the  lands  burdened  with  the  trust  arising  under 
such  condition,  and  a  court  of  equity  may  enforce  its  execution.  Board 
of  Supervisors  of  Henry  Co.  v.  Winnebago  Swamp  Brain.  Co.  et  al.  455. 

Executing  a  trust  cy  pres. 

3.  The  court  of  chancery  will,  in  a  class  of  public  charities  and 
trusts,  rather  than  permit  the  trust  to  fail,  and  in  furtherance  of  the 
object  contemplated  in  creating  the  trust,  devise  a  plan  for  its  execu- 
tion, in  the  absence  of  any  mode  being  prescribed  by  the  party  declar- 
ing the  trust.    Ibid.  455. 

4.  But  such  jurisdiction  will  not  be  exercised  in  all  cases;  it  is 
only  when  the  trust  can  be  executed  by  the  employment  of  the  ordi- 
nary agencies  to  which  the  court  can  readily  and  practically  resort,  that 
it  will  undertake  to  execute  the  trust  cy  pres.    Ibid.  455. 

5.  So,  where  a  board  of  supervisors  of  a  county  conveyed  the 
swamp  lands  of  the  county,  one  of  the  conditions  of  the  conveyance 
being,  that  the  grantee  should  drain  the  lands,  so  far  as  the  same  might 
be  practicable,  notwithstanding  the  vagueness  and  uncertainty  as  to  the 
mode  in  which  the  grantee  should  execute  the  trust  arising  from  such 
condition,  a  court  of  chancery  would  not  devise  a  plan  for  executing 
the  trust,  by  reason  of  the  impracticability  of  the  court  employing  the 
necessary  agencies  required  in  the  accomplishment  of  the  object  of  the 
trust.    Ibid.  455. 

Failure  to  execute  trust — rescission. 

6.  But  in  such  case,  the  court  will  not  permit  the  trust  fund  to  be 
wasted  and  misapplied.  The  trust  remaining  unexecuted  by  the  gran- 
tees, and  they  having  sold  a  portion  of  the  lands,  and  divided  the  resi- 
due among  themselves,  the  court  will  take  the  trust  in  charge  and 
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restore  the  fund  to  the  former  trustees,  the  county  authorities,  to  be  by 
them  applied  in  the  execution  of  the  trust.  The  grantees  having  vio- 
lated their  contract  in  respect  to  the  trust,  it  should  be  rescinded,  and 
they  required  to  account  for  the  fund.  Board  of  Supervisors  of  Henry 
Co.  v.  Winnebago  Swamp  Brain.  Co.  et  al.  455. 

Jurisdiction  in  chancery. 

7.  Li  matters  of  trust.  It  is  one  of  the  oldest  heads  of  chancery 
jurisdiction,  to  execute  and  control  trusts  and  trust  funds.  Hopkins  v. 
Granger  et  al.  504. 

8.  So,  where  a  deed  of  trust  was  given  by  one  of  several  makers 
of  a  promissory  note,  to  secure  the  same,  and  he  afterwards  sold  and 
conveyed  the  property  embraced  in  the  trust  deed  to  another  of  the 
makers,  the  latter  has  his  remedy  in  chancery  in  case  of  a  misapplica- 
tion of  the  money  realized  by  a  sale  under  the  trust  deed,  by  there 
being  a  less  sum  credited  upon  the  debt  than  the  property  was  sold 
for.    Ibid.  504. 

Of  expenses  attending  execution  op  trusts. 

9.  Fraud.  Where  the  trustee  under  a  deed  of  trust,  and  the  credi- 
tor, procure  a  fraudulent  sale  to  be  made  of  the  land,  for  the  purpose 
of  defeating  the  title  of  a  subsequent  purchaser  thereof,  the  expenses 
and  charges  for  making  such  sale  will  not  be  allowed  in  a  suit  by  such 
purchaser  to  adjust  the  equities  of  the  parties  in  respect  to  such  trust 
fund.    Ibid.  504. 

10.  Of  the  expense  of  setting  aside  such  sale.  And  where  the  creditor 
for  whose  security  the  trust  deed  was  given,  in  the  execution  of  the 
fraudulent  design  under  the  sale,  placed  the  title  to  the  land  in  a  third 
person,  and  beyond  his  control,  and,  in  order  to  the  proper  application 
of  the  trust  fund,  a  suit  was  instituted  to  set  aside  such  fraudulent 
sale,  the  creditor,  upon  his  promise  so  to  do,  would  be  required  to  pay 
the  costs  of  that  suit,  occasioned  by  his  fraudulent  conduct.     Ibid.  504. 

11.  What  costs  should  be  allowed  in  such  case.  In  ascertaining  the 
costs  of  such  suit,  the  subsequent  purchaser,  to  defraud  whom  the  sale 
was  made,  and  in  whose  name  the  suit  was  brought,  would  be  allowed 
his  reasonable  expenses  incurred  in  its  prosecution,  but  not  for  his  time 
in  attending  to  it.    Ibid.  504. 

Mortgagee  in  possession. 

12.  To  what  extent  he  is  a  trustee  of  a  mortgagor.  See  MORTGAGES, 
5  to  10. 

TRUSTEES'  SALES. 
Proof  of  notice  of  sale. 

Obviated  by  recitals  in  the  deed  given  by  the  trustee.     See  SALES,  6. 
Who  may  question  the  mode  of  sale.     Same  title,  7. 
Of  notice,  on  their  adjournment.    See  NOTICE,  2,  3. 
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USURY. 

What  constitutes. 

1.  A  note  executed  in  this  State,  payable  in  New  York,  renewable 
at  intervals  of  sixty  or  ninety  clays,  the  maker  paying  the  exchange,  is 
not  usurious.     Griffin  et  al.  v.  Marine  Co.  of  Chicago  et  al.  132. 

By  whom  pleadable. 

2.  Whether  pleadable  by  a  corporation.  Under  the  interest  law  of 
1853,  a  corporation  can  not  interpose  the  defense  of  usury  in  any  action. 
American  Central  Railway  Co.  v.  Miles,  174. 

VACATING  JUDGMENT. 

After  the  term.    See  JUDGMENTS,  4,  5,  6. 

VARIANCE. 
Variance  between  writ  and  declaration. 

1.  Effect  thereof.  Upon  quashing  the  summons  for  a  variance  between 
the  writ  and  the  declaration,  in  respect  to  the  amount  of  damages 
claimed,  it  is  proper,  in  the  absence  of  a  motion  for  leave  to  amend,  to 
dismiss  the  suit.     Windett  v.  Hamilton,  180. 

2.  Sow  such  variance  may  be  reached.  Such  a  variance  may  be 
reached  by  plea  in  abatement,  or  by  motion,  the  defect  appearing  upon 
the  face  of  the  papers.     Ibid.  180. 

Variance  between  declaration  and  contract  sued  on. 

3.  Whether  it  exists.    See  PLEADING  AND  EVIDENCE,  3  to  7. 

VENDOR  AND  PURCHASER, 

Abandonment  by  purchaser. 

Of  premises  purchased  from  one  claiming  under  color  of  title — right 
of  the  vendor  to  recover  possession.    See  LIMITATIONS,  25. 

VERDICT. 
May  be  put  in  form  by  the  court. 

1.  In  an  action  of  debt  on  a  penal  bond,  it  was  stipulated  the  jury 
might  sign  and  seal  their  verdict,  and  leave  it  with  the  clerk,  and  if  it 
should  not  be  in  proper  form,  the  court  might  put  it  in  form  without 
the  presence  of  the  jury.  The  verdict,  on  being  opened,  was  found  to 
read  thus :  "  We,  the  jury,  find  the  issues  joined  for  the  plaintiffs,  and 
assess  the  damages  at  $2408.14."  The  court  directed  it  to  be  put  in 
this  form :  "  We,  the  jury,  find  the  issues  in  favor  of  the  plaintiffs,  and 
find  the  debt  $2700,  and  the  damages  $2408.14  :'•'  Held,  there  was  no 
error  in  the  action  of  the  court.     Boynton  v.  PJielps  et  al.  210. 
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WAREHOUSEMEN. 
Baggage  of  passengers. 

Liability  of  railroads  as  warehousemen  for  baggage  of  passengers.  See 
BAGGAGE,  4,  5. 

WARRANTY. 
Implied  warranty. 

By  a  manufacturer.  When  a  manufacturer  furnishes  his  wares,  he 
impliedly  warrants  them  to  be  reasonably  suited  to  the  purpose  for 
which  such  articles  are  designed,  and  to  be  skillfully  and  properly  con- 
structed. Phelan  et  at.  v.  Andrews  et  al.  486.  See  PLEADING  AND 
EVIDENCE. 

WIDOW. 

AS  AN  HEIR  OF  HER  HUSBAND. 

In  respect  to  personal  property.    See  DESCENTS,  1,  2,  3. 

WILLS. 
Devise  "  to  my  heirs  at  law  according  to  the  statute." 

1.  Who  sliall  take  under  the  will.  A  will  containing-  no  specific  devi- 
ses or  bequests,  but  simply  appointing  the  executors  to  administer  the 
estate,  and  directing  the  payment  of  the  debts  of  the  testator,  provided 
as  follows :  "  And  the  remainder  or  balance  of  my  interest  of  every 
kind  whatsoever,  may  be  distributed  to  my  heirs  at  law  according  to 
the  statute  of  Illinois  for  such  case  made  and  provided :"  Held,  that 
such  a  direction  is  equivalent  to  a  devise  or  bequest  to  those  who  would 
take  the  estate  under  our  statute  of  distributions  if  the  estate  were 
intestate.     Bawson  et  al.  v.  Bawson  et  al.  Exrs.  62. 

2.  The  rule  is,  if  there  be  no  words  in  any  part  of  a  will  to  control, 
the  words  or  terms  used  must  be  interpreted  according  to  their  strict 
and  technical  import.  So  construing  them,  the  persons  appointed  by 
law  to  succeed  to  an  estate,  as  in  case  of  intestacy,  are  the  persons  des- 
ignated.   Ibid.  62. 

3.  An  estate  left  in  such  a  condition,  as  to  the  disposition  of  it,  is  to 
all  intents  and  purposes  an  intestate  estate.    Ibid.  62. 

Of  wills  executed  and  proved  in  other  States. 

4.  When  admissible  in  evidence  in  this  State.  Where  a  will  executed 
in  another  State,  and  probated  there,  and  the  record  and  proceedings  in 
respect  thereto  are  authenticated  in  conformity  with  the  act  of  congress 
of  May  26,  1790,  providing  for  the  authentication  of  the  public  acts, 
records  and  judicial  proceedings  in  each  State  so  as  to  take  effect  in 
every  other  State,  such  will  is  admissible  in  evidence  in  the  courts  of 
this  State  without  having  been  probated  here.  Newman  et  al.  v.  Wil- 
letts,  99. 
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5.  Nor  is  it  essential,  to  support  a  title  to  land  lying  in  this  State, 
claimed  under  such  a  will,  that  the  will  should  be  recorded  in  the  county 
where  the  land  is  situate.    Newman  et  at  v.  Willetts,  99. 

Of  an  estate  for  life. 

6.  The  owner  in  fee  of  a  tract  of  land  in  this  State  devised  his  prop- 
erty as  follows :  "  I  leave  and  bequeath  all  the  property,  movable  and 
immovable,  of  which  I  may  die  possessed,  to  my  said  wife ;  this  legacy 
is  made  in  usufruct  and  during  the  lifetime  of  my  said  wife,  at  her 
death  the  whole  of  which  will  revert  to  the  children,  which  I  have  or 
may  have  from  said  marriage."  Held,  that  on  the  death  of  the  testator, 
the  widow  took  under  this  devise  a  life  estate  in  the  land — a  freehold, 
and,  under  our  statute,  subject  to  execution.    Ibid.  99. 

WITNESSES. 
Competency. 

1.  Under  act  of  1867.  Where  a  suit  is  brought  in  the  name  of  one 
person  for  the  use  of  another,  the  latter  is  a  "  party"  to  the  suit,  within 
the  meaning  of  the  second  section  of  the  act  of  1867,  concerning  the 
competency  of  witnesses,  and  if  such  beneficial  party  be  dead  at  the 
time  of  the  trial,  the  opposite  party  will  not  be  a  competent  witness  to 
testify  on  his  own  behalf,  in  respect  to  acts  and  declarations  made  by 
such  deceased  party  in  his  life  time.    Boynton  v.  Phelps  et  al.  210. 

2.  In  an  action  against  a  railroad  company  to  recover  damages  for 
the  death  of  a  person,  caused  by  the  alleged  negligence  of  an  employee 
of  the  company,  such  employee  is  a  competent  witness,  under  the  act 
of  1867,  in  behalf  of  the  company,  notwithstanding  his  interest  in  the 
result  of  the  suit  by  reason  of  his  liability  over  to  the  company.  Illi- 
nois Central  Railroad  Co.  v.  Weldon,  Admr.  290. 

WRIT  OF  RETORNO  HABENDO. 
Who  subject  thereto.  See  FORCIBLE  ENTRY  AND  DETAINER,  2. 
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